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1. This Criminal Appeal has been filed against a
judgement and order dated 29.4.1987 passed by the
learned Sessions Judge, Shahjahanpur in Sessions Trial
No. 403 of 1986 whereby the learned Judge convicted and
sentenced the appellants to life imprisonment under
Sections 302/34 IPC and six months’ rigorous
imprisonment under Section 323/34 IPC.



2. However, both the sentences were directed to run

concurrently.

3. Pursuant to the order of this Court dated 08.09.2025,
appeal filed on behalf of appellant Nos. 1 and 4 namely
Rammu and Misri has been disposed of as abated. We are
only concerned with the appeal filed on behalf of
appellant Nos. 2 and 3 namely Chet Ram and Rameshwar.

Facts of the case

4. The facts that formed the bedrock of the present
criminal appeal are that a written report was given by
Bhikhari Lal (hereinafter referred to as the first informant)
at the police station Khudaganj, district Shahjahanpur on
19.08.1986 with the allegations inter alia that Rajpal and
Babu Ram lived in village Kapsenda, but started living in
village Baraura for the last five or six years. They had
constructed a house in this village. Rajpal had advanced a
sum of Rs. 220/- (rupees two hundred twenty only) as
loan to Rameshwar and Rameshwar had given his one
and a half bigha of land to Rajpal in lieu of interest. It was
agreed between the parties that whenever Rameshwar
pays the amount, Rajpal would free the field. The first
information report further recounts that Rameshwar took
possession of the land, but did not return the money. A
day before the occurrence Rajpal went to Rameshwar to
demand the money, whereupon Rameshwar had said that
he will give it. On the date of occurrence, at about 05:00
PM, Rameshwar, Chet Ram, Rammu and Misri armed with
lathis went to the door of Rajpal and started beating him
with lathis. At that time, Babu Ram and his wife Somwati



were inside the house. The first informant was also inside
the house of Rajpal. He and Babu Ram tried to save
Rajpal, whereupon they also assaulted Babu Ram with
lathis. Babu Ram and the first informant also plied lathis
in self defence, due to which accused persons have also
received injuries. Thinking Rajpal dead, they left him and
fled. While the first informant was taking Rajpal
(hereinafter referred to as the deceased) and Babu Ram
(hereinafter referred to as the injured) to the police
station on bullock-cart for lodging the report, on the way
near village Sara at about 12:00 in the night, Rajpal
succumbed to the injuries. Thereafter, the first informant
returned to the village. Due to excessive rain, the first
informant could not go to the police station to lodge the
report. At the home, he got the report scribed (Ext. Kha-1)
by Jaivir Singh and put his thumb impression after hearing

it and handed over at the police station in the morning.

5. On the basis of the aforesaid report, a case was
registered at case crime No. 84 of 1986, under Sections
302/323 IPC, police station Khudaganj, district
Shahjahanpur at 08:15 AM on 19.08.2026.

6. After the registration of the case, the investigation of
the case was entrusted to PW-4, SI Girish Kumar, who
recorded the statement of the first informant Bhikhari and
the Head Muharrir at the police station and then went to
the spot with necessary papers. On the way there were
two rivers, which were flooded at that time and there was
excessive rain. He reached the spot, prepared inquest
report, photo lash, challan lash, sample seal, letter to the



Chief Medical Officer, Ext. Ka 5 to Ka-9. He recorded the
statement of PW-2, Babu Ram, the injured and other
witnesses . On the pointing out of the first informant and
the witnesses, he prepared site plan Ext. Ka-10. He
further deposed that on his return, he arrested accused
Misri, Chet Ram and Rameshwar. However, accused
Rammu surrendered in Court. After culmination of
investigation and completing necessary formalities, the
investigating officer submitted charge sheet against the
accused Misri, Chet Ram and Rameshwar on 06.9.1986,
Ext. Ka-12 and against accused Rammu on 22.09.1986,
Ext. Ka-13.

7. As the case was exclusively triable by the Court of
Sessions, the learned Magistrate committed the case to
the Court of Sessions, where case was registered as
Sessions Trial No. 403 of 1986 and learned Sessions
Judge, Shahjahanpur vide order dated 05.12.1986 framed
the charges against the appellants Rammu, Chet Ram,
Rameshwar and Misri under Sections 302/34 and 323/34,
which were read over and explained to the accused in
Hindi. The accused pleaded not guilty and claimed to be
tried.

8. To bring home guilt of the appellant beyond the hilt,
the prosecution has examined as many as five witnesses,
out of which PW-1, Bhikhari Lal and PW-2, Baburam were
the witnesses of facts and remaining are formal

witnhesses.

9. PW-1, Bhikhari Lal is the first informant of the case.
In his examination-in-chief, he stated that he knows the



accused Rameshwar, Chet Ram, Rammu and Misri. They
are the resident of his village. Accused Rajeshwar had
taken a sum of Rs. 220/- as loan from his brother Rajpal
(deceased) a year before the occurrence. It was agreed
that so long as he did not pay back the amount, deceased
will cultivate the land and when the amount is paid, he
will leave the land. A month before the occurrence,
Rameshwar forcibly cultivated the land without repaying
the amount, whereupon deceased made a demand of his
money. Thereupon Rameshwar said that he would pay the
money after roping the paddy. The talk took place in the
morning of date of occurrence. The occurrence took place
in the evening at about 05:00 PM. At that time,
Rameshwar, Chet Ram, Rammu and Misri armed with
lathis went to the door of Rajpal and started beating him
with lathis, thereupon Rajpal fell down. At that time, he
also reached there armed with lathi and plied lathi due to
which accused persons have also received injuries. First
of all the accused persons have assaulted Rajpal and
thereafter Baburam. He also deposed that when the
accused were assaulting the deceased, they were
witnessing the same from inside the house. After the

occurrence, accused fled.

10. PW-2, Babu Ram in his examination-in-chief has
stated that at about 05:00 PM, on the date of occurrence,
he was present at his house. He along with Raj Pal
(deceased) lives in the same house. He along with his
wife and maternal uncle-Bhikhari Lal were inside the
house. Everything of outside was visible from the place
where he was sitting inside the house. Rameshwar, Misri,
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Chet Ram and Rammu armed with lathis reached there
and started beating the deceased. He further stated that
he along with Bhikhari came out of the house and also
plied lathis. He also received injuries. The accused
persons went towards north after beating. Accused
Rajeshwar had taken a sum of Rs. 220/- as loan from his
brother Rajpal (deceased) a year before the occurrence. It
was agreed that so long as he did not pay back the
amount, deceased will cultivate the land and when the
amount be paid, he will leave the land. A month before
the occurrence, Rameshwar forcibly cultivated the land
without repaying the amount, whereupon deceased made
a demand of his money. Thereupon Rameshwar said that
he would pay the money. The talk took place in the
morning of date of occurrence and in the evening the

incident in question took place.

11. PW-3, Dr. Santosh Kumar Medical Officer examined
the injured Santosh Kumar at the District Hospital,
Shahjahanpur at 10:00 AM on 20.3.1986 and found the

following injuries:

1. Lacerated wound on scalp 2.5 cm x 0.5 cm
muscle deep, 7 cm from left eyebrow and 11
cm from left year with moderate infection. Thin
yellowish pus coming out.

1. Abraded contusion red, 3 cm x 1 cm over
outer aspect of left arm, 4 cm above left elbow
covered by dry scab.



3. Lacerated wound 3 cm x 4 cm muscle
deep over dorsum of proximal inter phalangeal

joint of 2" toe with mild infection.

4. Tenderness over the right knee outer side.
X-ray advised.

12. In the opinion of the doctor the injuries were two
days old and were caused by blunt object. Injury No. 1 to
3 were simple in nature and for injury No. 4, x-ray was

advised.

13. In his evidence, which was recorded on 03.2.1987,
PW-3, Dr. Santosh Kumar opined that till date x-ray report
has not been produced before him. In his cross-
examination, doctor further opined that injuries received
by the injured could have been received at 08:00 PM on
18.8.1986.

14. Evidence of PW-4, SI Girish Kumar Sharma has

already been discussed above.

15. PW-5, Dr. PK. Gupta, who conducted the autopsy on
the cadaver of the deceased, found the following ante-
mortem injuries:

“1. Contusion 8 cm x 4.5 cm on the left

side 6 cm above the ear.

2. Contusion 9.5 cm x 4 cm on the left
side of skull and temple 2 cm upward and
above the left ear.



3. Contusion 4.5 cm x 3.5 cm on the left

eyebrow.

4. Contusion 8.5 cm x 4 cm on the right

shoulder posteriorly.

5. Contusion 7.5 cm x 3.5 cm on the
right upper arm posteriorly 6 cm below the
right shoulder joint.

(6) Contusion 5.5 cm x 4 cm on the neck

posteriorly middle part.

7. Contusion 5.5 cm ¢ 3 cm on the
uppermost part of right side neck.”

16. In the opinion of the doctor, the cause of death was

due to coma as a result of ante-mortem injuries.

17. In addition to the aforesaid prosecution witnhesses,
Constable Sushil Chandra Tripathi and Constable Girija
Shankar Dixit have filed their affidavit stating therein that
they took the dead body and got the post mortem
conducted

18. After the closure of the prosecution evidence, the
statement of the accused-appellants were recorded under
Section 313 Cr.P.C., in which they denied the charges.

19. Appellant-Rammu further stated that he was not

present at the time of occurrence.

20. Appellant-Rameshwar in his statement under Section
313 Cr.P.C. further stated that at about 08:00 PM he had
gone to attend the call of nature and when he returned,



he found Rajpal at his house. On being challenged, Babu
Ram and Bhikhari also arrived. This happened at the
north of Chaupal of Chet Ram, outside the room of Shri
Ram. Thereafter, Rajpal, Babu Ram and Bhikhari
assaulted him. On his cries, his brother Chet Ram and
father Misri Lal also arrived.

21. Appellant-Chet Ram in his statement under Section
313 Cr.P.C. further stated that on the date of occurrence
at about 08:00 PM, Rajpal, Babu Ram and Bhikhari were
abusing Rameshwar out side his house. Raj Pal, Babu and
Bhikhari were assaulting Rameshwar. On the shrieks of
Rameshwar, he also reached there and enquired as to
why they were making noise, then Rameshwar told him
that Rajpal had entered his house. Thereafter, they
started plying lathi. He also plied lathi in self defence. He
also received injury. Thereafter, he along with Misri and
Rameshwar went to police station Khudaganj to get the
report lodged. At 12:00 in the night, he got the report
lodged. Thereafter, they went to the doctor to get himself
treated. They stayed in the hospital throughout the night
and in the morning at about 8-9 AM, police arrested them.

22. Appellant-Misri in his statement under Section 313
Cr.P.C. stated that on the date of occurrence Rameshwar
was not at home and when he returned, he found Rajpal
in his house. Rameshwar tried to apprehend Rajpal, but in
vain. Thereafter, Babu, Bhikhari and Rajpal came and
started assaulting Rameshwar. On hearing the noise, he
along with Chet Ram also reached there. All the three
Babu, Bhikhari and Rajpal plied lathis. He also plied lathi



in self defence. Thereafter, he went to police station
Khudaganj at 10:00 PM to get the report lodged at 11:00
PM, he lodged the report. Thereafter, they went to
hospital and stayed in the hospital throughout the night
and in the morning, Daroga Ji arrested them.

23. Dr. S.C. Shukla has been produced as DW-1. He
stated that on 18.8.1986, he was posted as Medical
Officer as Primary Health Centre. In the night intervening
18/19.08.1986 at 1:00 AM, he examined Chet Ram, son of
Ram Lal, resident of village Barora, police station
Khudaganj, district Shahjahanpur and found the following

injuries:

1. Lacerated wound 6 cm x 4 cm x muscle deep
on the back of neck on the left side of mid posterior
line, fresh blood clot present in the wound, Direction
of the wound is oblique with its anterior and lying
left lateral.

2. Contusion 4 cm x 2 cm on the right side of right

calf muscle, colour red.

The injuries were simple, fresh and caused by
blunt object.

24. On the same day at 01:30 AM, DW-1, Dr. S.C. Shukla
also examined Misri, aged about 55 years, son of Shri
Shobhi, resident of village Barora, police station
Khudaganj, district Shahjahanpur and found the following

injuries:

10



1. Lacerated wound 0.5 cm x 0.5 cm skin deep on
the front of upper fifth of left leg at the level of left
tobial tubersity. Fresh blood clot present in the

wound.

2. Contusion 3 cm x 2 cm on the outer aspect of

upper end of right FA, colour red.”

The injuries were simple, fresh and caused by

blunt object.

25. On the same day (18/19.8.1986) at 01:45 AM, DW-1,
Dr. S.C. Shukla also examined Rameshwar, aged about 25
years, son of Shri Misra lal, resident of village Barora,
police station Khudaganj, district Shahjahanpur and found

the following injuries:

1. Lacerated wound 1 cm x 0.5 cm x skin deep on
the left side of forehead above the left eyebrow,
fresh blood clot.

2. Contusion 3 cm x 2 cm, on the outer aspect of

lower end of right forearm, colour red.”

The injuries were simple, fresh and caused by

blunt object.

26. Accused-Rameshwar has examined himself as DW-2.
He stated that on the date of occurrence at about 08:00
PM he had gone to attend the call of nature and when he
returned, he found Rajpal at his house. On enquiry by
Rameshwar about his (Rajpal) presence in his house,
Rajpal left the house. Thereafter, Rajpal started abusing
him. At that time Bhikhari and Babu Ram also arrived

11



there armed with lathis. He also reached there and asked
Rajpal as to why he is abusing. Bhikhari and Raj Pal took
side of Rajpal. At that time, his brother Chet Ram, father
Misri, Raj Kumar and Shanker also arrived. They were
having lathis. Thereafter Bhikhari, Babu and Raj Pal
started assaulting him with lathis due to which he along
with Chet Ram, Misri received injuries. They assaulted in
self defence. He also plied lathi in self defence. It is
further stated that assault was made by Bhikhari, Babu
and Raj Pal first and thereafter in self defence he along
with Chet Ram and Misri assaulted them in self defence.
After the incident, Rameshwar, Chet Ram and Misri went
to police station and got the report lodged, which he
proved as Ext. Kha-1. From the police station, they went
to the hospital where they were medically examined. In
the morning at about 08:00 police arrested them from the
gate of the hospital.

27. Learned Sessions Judge, Shahjahanpur after hearing
the learned counsel for the parties and assessing,
evaluating and scrutinizing the evidence on record,
convicted and sentenced the accused-appellants as
indicated herein above.

28. Hence this appeal.

Submission on behalf of the appellants

29. Shri Amar Chandra, learned counsel for the
appellants submits that it was a cross case and the
accused-appellants have plied lathis in self defence and
that the investigation has been carried out one sided.

12



30. Learned counsel for the appellants further submits
that the learned Trial Court committed a manifest error of
law by failing to consider the accused’s defence, ignoring
material evidence and skipping mandatory procedures,
which violates principles of fair trial.

Submission on behalf of the State

31. On the other hand Shri S.K. Ojha, learned Additional
Government Advocate-l supported the findings of the
learned trial court by stating that the learned trial court
has correctly martialled the evidence and considered
each and every aspect of the case while convicting the
appellants.

Analysis and conclusion

32. Admittedly, there are two versions of the case.
Report from the side of the accused was lodged at 00:15
AM on 18/19.08.1986 at the police station Khudaganj,
district Shahjahanpur under Section 323/504 IPC by the
appellant Rameshwar. In the report the time of incident
has been shown as 08:00 PM on 18.08.1986 in which Raj
Pal (deceased), Babu (injured) and Bhikhari (PW-1) have
been nominated as accused. The report is reproduced as
under:

"gIGt 7 AT 5T 135 F @2t et I o Jrorarer ot R Ta
BT & BN &% 377 7 79 4G9 77T a1 H gt 5 T 7 3R
g% T G 37TV THT SITHYH &) H IIPY g F 9T H gS)
IS @ UTT @7 & T ik JeI Tierdi & e Bl et
HICIGIR §gcT a7 & 4+ el [ Tietdl & ol & gl ah
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g1 37 et o 377 19 J7 g3 gl & ARG o H 9N
FErT ar #R fOar sl ik 4% 98 davrET 3T T 3 o)
oIl & ART g g aN GA@Y TEET 3 T8 SN
FTABIRT G- 3T1HgH 97T T 4 319 [Aardi! 3k 915 @ aref
RTIE fetearT s7rr §"

33. The aforesaid report has been marked as Ext. Kha-1.

34. From the side of the first informant the report has
been lodged 08:15 AM on 19.08.1986 at police station
Khudaganj, district Shahjahanpur under Section 302/323
IPC by Bhikhari Lal. In the report the time has been shown
at about 05:00 PM on 18.08.1986 in which appellants
Rameshwar, Chet Ram, Rammu and Misri have been

nominated as accused. The report is reproduced as under:

"B 7 ST RN St ST GErIT 4A of (deT & f
2 It IIo9TeT SN FTgRrT BR M 3 & 6 @ier & W8 W &
3 T8 71 Al F7 11T &1 HY 9ot 7 fieet GieT 5ig @
TG 7 220 ¥ THER &I SR 3 o 3R THER 7 ST &
geor 5 3791 S& SIET STHIT IIoTqTeT bl & &1 off 3R I8 a
BT [ob 51 wHER U7 & QT T /IS9Ier SHI B &
Gvg 379 THERY 7 STHIT Y Peail BN [l T SIR IToT9TeT @
o ot TET 1321 et IISTaTeT 7 AR H U F7 13 a7 g3
¥l 5t &1 BT FHI PRI 5 For AT AIGET AT THER T

fasfl, davrT gF v, v T 91, 95 gF ardl Sed g9
Tiq & IoT9IeT @ SXqrol QY 3 31N g8l IIorTer @l Sifodr

I TN & 3T FHI I9IeT & &Y GV H HRT YT JIgRA
3 g B ERarel! e dige o d SR Fier
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YINTqTeT ! F@T ol dl I8 GFT SR @ o ATfear & A
&I R 3R H 3197 §71g § &dl gerrg forad 7 ol
T Fic 3T &1 T a8 Jorrer @l TR THE Y OIS B
5T T SISt | 319 Gl Yil @l &G} (g ST
vqe @I o Y&T off TH! e J ST g @ G I @ 12 aor
T IS 7 &F AIS [3F1) a9 4 aras Ta 3T T TS
H SITGT GT1 817 @ BRI 7 4 ¥GE [ARGTT ST T8 37
W] TAT ol Tt JIERI 3R 5 §Y II5197er Bl T+ &
BISPHY 3T &/ T8 &Sl Td @ G 7 ol &l # wge
Ity @rfarel bl il arelf T drer gF Bt I
SICq ST GRIIST [Hard] aeikT o1 379aT fHeare] &
1@ TN (g s/o 4 gex Mg fHo aRINT 1T GarTo
fSto ¢rmgvisTgy 19.8.86 o

35. PW-4, Sl Girish Kumar Sharma, who is the
investigating officer of the case, in his evidence has
stated that accused-Rameshwar had lodged the report,
which was NCR, which was entered vide report No. 2 at
00:15 AM on 19.08.1986 by Constable Clerk Shri Krishna,
which was marked as Ext. Ka-11. He, however, admitted
that the aforesaid report (NCR) lodged by the accused-
appellant Rameshwar has not been investigated by him.
In his cross-examination, PW-4, SI Girish Kumar Sharma
was confronted with the report lodged of appellant-
Rameshwar. The relevant part of cross-examination of
PW-4, SI Girish Kumar Sharma is reproduced herein under
for ready reference:
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"Ia78 @I WS N.C.R. fa@rg of ar 7ais & @eT 35 98 e
Tl e 7 fered! eff1 Taer U Jf@eT Bl T [oTaR Ext @-1 STell
711 T giewrd 7 ¥9e forearg oft @ 4 o/ 9v Fige ol 5T awer
g% b1 al F giewrT el Ryl 78 el off1 3k 7 & awdier & qIvrT
O & off1 g2 I8 §rT gar 781 &t off 9 GlewrT 31 ge @ aR
H fei@rg off1 gg 377 gar gerr 1@ I8 ¥uT §1 gear | qared o
9} g R PAR & 4§17 T8 o1 o1 9T (g T wre] g geiaer
& FI 12 o1 T8 eI & [ e I TR G ) HH P Y TR
&1 531 FISRTT 7 FARIT o & T8 g7 Td & 3R @rn 7 i a@h arct
& SXqTor @ G qI8] bl TR TP SICT G SR GST &/ H SR &
T g5 BIE G 781 [Herr) 1T Je §9 SR H & A1 BeH 18w fAet
oft| THor H A T & GINT 9T H C foikaT JieqH 8T 8 aifaT d
ferear &l & 1 U7 &g e & PR §7 7 811 TE PET IAd & 13
# geped @l Rl & & 1012 VT P8 R8T &/ S8R et C & U &lgT
FIIINY TR BT H7 11T &1 I8 Terd & 1& TFIE Geaier ded & foied
01 §7cT b8 V&7 &1 19T STl Py UE Y oT 8 T 5 o1 19 & HYY
AIFSAHT ST §3HT 11 IF HIFSHT Bl Bt § & [o1a1) H+ 78 Tl
Flc 167 [ @ue HF g4 o T8 pEl Terd & fb FleorErl i
3IRYATST YT T 8 TAT SIFCY] JIIRIAT §3IT 811 Gloordr oied &
9 glewr Tl @ FNFar 51 @& g7 ggt geft off1 @ie gert o
gHI1d STFCY] SiTe T8l PTg ) H UgT @leray Fic T8l <l gfa gg]
geft off gHleld 4= eI FIC gur1 &1 I8 e Terd & 1 H o
FHPY JIorH T B1 FIch BT STFY] FITIAT T8 BT 3k Ia1 Ryl
&1 acer T&l B

From the perusal of the evidence of PW-4, Sl Girish

Kumar Sharma, it is clear that no investigation was

conducted by him on the report lodged by appellant-

Rameshwar. It is also clear that he has not taken any

steps to get the medical examination of the accused done

after the arrest of the accused. In sum and substance, the
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investigation in this case is tainted and one sided. The
investigating officer has not taken care to investigate the
report lodged from the side of the appellant, which was
on earlier point of time than the report lodged by the first
informant of the case

37. Learned Trial Court while discussing the cross case
set up from the side of the appellants has recorded the
following finding:

“No specific enmity has been alleged by the
accused persons in their statements under Section
313 Cr.PC.. They have simply said that they have
been implicated due to enmity. The defence has
claimed that Rajpal had gone to the house of
Rameshwar at about 08:00 PM when he had gone to
ease himself and when he returned, he enquired as
to why he had gone at that hour whereupon he went
away and started abusing. If we peruse the
statement under Section 313 Cr.P.C. of the accused
Rameshwar, we find that Bhikhari and Babu Ram
reached there. This means that they reached at his
house. He immediately stated that this took place in
the northern corner of Chet Ram’s Chaupal. The
statement appears to be confused. When he
appeared as a witness, he deposed on oath that
Rajpal went away. Rajpal started abusing in the
north-west corner of Chet Ram’s Chaupal where
Gram Samaj land was lying. At that place Bhikhari
and Babu Ram reached there with lathis. They too
reached there and said as to why he was abusing.

17



38.

Chet Ram, his fater Misri, Ram Kumar and Shankar
reached there. All had lathis. When he forbade
Rajpal from abusing, Bhikhari was siding with Rajpal.
Thereafter, Bhikhari, Babu and Rajpal plied lathis at
him. He, Rameshwar, Chet Ram and Misri received
injuries. He further deposed “in logon ne bachao
men choten mari thin” This means that he had
admitted in a sense the prosecution case that the
injury to the accused was caused in self-defence.
Soon after he deposed that he caused injuries in
defence. First they plied lathi and then, he plied lathi
in defence. It is significant to note here that the case
taken up by the defence in the statement of
Rameshwar on oath was not taken at the earliest
opportunity. It is not disputed that an FIR was also
lodged from the side of the accused persons which is
Ext. Khal. If it was a fact that the accused persons
had plied lathis in self defence, it was the earliest
opportunity when they could have said so but it was
not said. It appears to me as argued by the learned
counsel for the State that this case has been
developed later on when legal opinion was available.
In this view of the matter, | am of the opinion that it
cannot be said that the case taken up by the

defence is even probable.”

Before analysing the finding recorded by the learned

Trial Court, it would be apposite to refer the relevant

portion of statement of the accused-appellants under
Section 313 Cr.P.C.
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39. Appellant-Rameshwar in his statement under Section
313 Cr.P.C. stated that at about 08:00 PM he had gone to
attend the call of nature and when he returned, he found
Rajpal at his house. On being challenged, Babu Ram and
Bhikhari also arrived there. At that time, Rajpal, Babu
Ram and Bhikhari started assaulting him. On his cries, his
brother Chet Ram and father Misri Lal also arrived.

40. Appellant-Chet Ram in his statement under Section
313 Cr.P.C. further stated that on the date of occurrence
at about 08:00 PM, Rajpal, Babu Ram and Bhikhari were
abusing Rameshwar out side his house. Raj Pal, Babu and
Bhikhari were assaulting Rameshwar. On the shrieks of
Rameshwar, he also reached there and enquired as to
why they were making noise, then Rameshwar told him
that Rajpal had entered his house. Thereafter, they
started plying lathis. He also plied lathis in self defence.

41. Appellant-Misri in his statement under Section 313
Cr.P.C. further stated that on the date of occurrence
Rameshwar was not at home and when he returned, he
found Rajpal in his house. Rameshwar tried to apprehend
Rajpal, but in vain. Thereafter, Babu, Bhikhari and Rajpal
came and started assaulting Rameshwar. On hearing the
noise, he along with Chet Ram also reached there. All the
three Babu, Bhikhari and Rajpal plied lathis. He also plied

lathi in self defence.

42. From the perusal of statements of accused-
appellants Rameshwar, Chet Ram and Misri, it is crystal
clear that it was Babu, Bhikhari and Rajpal, who assaulted
accused-appellant-Rameshwar and in self defence lathis
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were plied by the appellants Rameshwar, Chet Ram and
Misri.lt appears that the Ilearned Trial Court while
discussing the cross-case has misread the statement of
the accused-appellants under Section 313 Cr.P.C. to hold
the appellants aggressor and that the first informant and
others have plied lathis in self defence.

43. Learned Trial Court at paragraph No. 10 of the

impugned judgement has held that “the accused persons

have also entered upon their defence and have examined
DW-1, Dr. 5.C. Shukla who had medically examined one of

the accused persons.”

44, It appears that the learned Trial Court has
incorporated a wrong facts in the impugned judgement
inasmuch as DW-1, Dr. S.C. Shukla has medically
examined three accused persons (instead of one as held
by the learned Trial Court), whose injuries have already
been discussed above and at the cost of repetition, the

same are reproduced below:

45. Injuries of accused-Chet Ram examined at 01:00 AM
on 19.08.1986 examined by DW-1 Dr. S.C. Shukla:

1. Lacerated wound 6 cm x 4 cm x muscle deep
on the back of neck on the left side of mid posterior
line, fresh blood clot present in the wound, Direction
of the wound is oblique with its anterior and lying
left lateral.

2. Contusion 4 cm x 2 cm on the right side of right

calf muscle, colour red.”
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46.

The injuries are simple, fresh and caused by
blunt object.

Injuries of accused-Misri examined at 01:30 AM on

19.08.1986 examined by DW-1 Dr. S.C. Shukla

47.

1. Lacerated wound 0.5 cm x 0.5 cm skin deep on
the front of upper fifth of left leg at the level of left
tibial tubersity. Fresh blood clot present in the

wound.

2. Contusion 3 cm x 2 cm on the outer aspect of

upper end of right FA, colour red.

The injuries are simple, fresh and caused by
blunt object.

Injuries of accused-Rameshwar examined at 01:45

AM on 19.08.1986 examined by DW-1 Dr. S.C. Shukla

48.

1. Lacerated wound 1 cm x 0.5 cm x skin deep on
the left side of forehead above the left eyebrow,
fresh blood clot.

2. Contusion 3 cm x 2 cm, on the outer aspect of
lower end of right forearm, colour red.

The injuries are simple, fresh and caused by

blunt object.

From the above, it is apparent that the learned Trial

Court has also not considered the injuries of the accused-

appellants namely Rameshwar, Chet Ram and Misri.

49.

We also find that report from the side of the

appellants was lodged at 00:15 AM in the night
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intervening 18/19.08.1986 in which the incident was
alleged to have taken place at 08:00 PM, whereas from
the side of the first informant, the report was lodged at
08:15 AM on 19.08.1986, in which the incident was
alleged to have taken place at 05:00 PM on 18.08.1986.
The first information is delayed by more than 15 hours.
Explanation tendered by the prosecution for the delay in
lodging the first information report is that after the
incident the first informant while going to the police
station along with injured Raj Pal and Babu Ram to lodge
the first information and when he reached near village
Sanda at about 12:00 in the night, injured-Raj Pal
(deceased) succumbed to the injuries. Thereafter, he
returned back to village and could not go to the police
station to lodge the first information report on account of
flood in the river. The distance between the police station
Khudaganj and the place of occurrence is 07 Kms. As per
evidence of PW-1, Bhikhari, after the occurrence at 05:00
PM, he along with Raj Pal and Babu Ram left for the police
station, which was about 07 Kms. and when he reached
near village Sanda at about 12:00 in the night, injured-Raj
Pal died and thereafter he returned to village. The
explanation tendered by the prosecution is too hard to
swallow inasmuch as the first informant could not cover
the distance of 7 kms. in seven hours. Whereas as per
version of the accused-appellants, the incident in
question took place at 08:00 PM and their report has been
lodged at 00:15 AM, i.e. in four hours and fifteen minutes.

50. Further the injury of the injured Babu Ram was
examined at 10:00 AM on 20.3.1986, which was allegedly
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sustained at 05:00 PM on 18.03.1986, whereas the
injuries of the accused-appellants were examined at
01:00 AM on 18/19.3.1986.

51. In view of the above, we are of the view that the
learned Trial Court has failed to examine the case of the
accused-appellants in respect of cross case in corrective
perspective.

52. Accordingly, the order dated 29.4.1987 passed by
the learned Sessions Judge, Shahjahanpur in Sessions
Trial No. 403 of 1986 is set aside.

53. Consequently, the appeal is allowed.

54. Appellants Chet Ram and Rameshwar are on bail.
Their bail bonds are cancelled and sureties are
discharged.

55. Office is directed to send a copy of this order to the
court concerned along with necessary documents for
compliance and compliance report be submitted to this
Court within two months.

(Devendra Singh-1,J.) (Chandra Dhari Singh,J.)

April 10, 2026
Ishrat
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