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IN THE HIGH COURT OF JHARKHAND, RANCHI 
    ----      
 

                       W.P.(C) No. 3922 of 2012  
       ----    

Beni Madhav Jha, son of late Upendra Jha, resident of Village- 

Dumaria, PO Motia Dumaria, PS Godda(M), District -Godda 

    …… …. ....  Petitioner(s)  

                                                 --     Versus    -- 

 1.The State of Jharkhand, through the Commissioner, Santhal 

Pargana Division, Dumka, PO and PS and District-Dumka 

 2.The Commissioner, Santhalparagana Division, Dumka, PO, PS 

and District -Dumka 

 3.The Deputy Commissioner, Godda, PO, PS and District Godda 

 4.The Sub-Divisional Officer, Godda, PO, PS and District Godda 

 5.Narendra Jha, son of late Chhabikant Jha, resident of Village-

Dumaria, PO-Motia Dumaria, PS-Godda (M), District-Godda 

     …… ….. ....  Respondents    

     ---- 

                CORAM: HON’BLE MR. JUSTICE SANJAY KUMAR DWIVEDI 

       --- 

   For the Petitioner(s) :-  Mr. Jay Prakash Jha, Senior Advocate   

       Mr. Aishwarya Prakash, Advocate  

   For the State  :- Mr. Mukul Kumar Singh, AC to GP-III 

   For Resp.No.5  :- Mr. Kumar Nischay, Advocate     

       ----         

         11/23.06.2026  Heard Mr.Jay Prakash Jha, the learned Senior counsel 

appearing on behalf of the petitioner, learned counsel appearing on 

behalf of the respondent-State as well as the learned counsel 

appearing on behalf of the respondent no.5. 

 2.  This petition has been filed under Article 226 of the 
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Constitution of India for quashing the order dated 21.10.2011 

passed in R.M.R Case No.197/86-87 by the learned Commissioner, 

Santhal Pargana Division, Dumka, whereby he has been pleased to 

set aside the judgment and the order passed by the Deputy 

Commissioner, Godda, in Revenue Misc. Appeal No.79/1983-84 

dated 19.05.1986 and the Deputy Commissioner has been pleased 

to set aside the order of eviction passed by Sub Divisional Officer, 

Godda in R.E.R Case No.125/77-78 dated 27.06.1979. 

 3.  Mr. Jha, the learned Senior counsel appearing on behalf 

of the petitioner submits that the application under section 20 and 

42 of the Santhal Pargana Tenancy Act (Supplementary Provision), 

1949 was filed by the respondent no.5 in the court of learned Sub 

Divisional Officer, Godda, against six persons including the father of 

the petitioner alleging that the petitioner’s father had encroached 

upon the portion of plot No.640 and 641 area one Bigha 10 katha in 

Mauza Dumaria. He next submits that the respondent no.5 in the 

application has claimed himself to be adopted son of Tetru Jha.             

Mr. Jha, the learned Senior counsel further submits that the 

respondent no.5 has adopted the son of Tetru Jha when he was the 

boy of six years old and was given in adoption by his natural father 

Chhabikant Jha and a registered deed of adoption was executed and 

registered on 8.2.1965 and the same was duly executed and signed 

by Tetru Jha and Chhabikant Jha and thus, the registered deed of 

adoption caries the presumption of due and legal adoption. He also 
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submits that Tetru Jha was the sole owner of this land after death of 

his uncle Feku Jha who died issueless, Tetru Jha became the owner.  

He also submits that after the adoption, the respondent no.5 lived 

with his adoptive father Tetru Jha who maintained him in his house. 

According to him, Tetru Jha was an illiterate and simple person. He 

next submits that on the basis of Kurfanama, the land was acquired. 

In this background, the case was filed before the Sub Divisional 

Officer, Godda. The petitioner-herein has appeared in the said case 

before the Sub Divisional Officer, Godda stating that a story of 

adoption is completely bogus and false and he claimed to be the 

forefather of Tetru Jha and had created Kurfanama with regard to 

the landed property in question in the year 1941 and the father of 

the petitioner on the basis of said Kurfanama came in possession of 

the property in life time of Tetru Jha who continued to be in 

possession of landed property measuring one Bigha 10 katha 

situated in plot No.640 and 641 in Mauza Dumaria and the petitioner 

during the life-time of his father continued to remain in possession 

of cultivating the land regularly and after his death the petitioner 

came in possession of the land and continuously enjoying the 

possession of the landed property in question. Mr. Jha, the learned 

Senior counsel appearing for the petitioner further submits that 

learned Sub Divisional Officer had not appreciated the fact that filing 

of an application under section 20 and 42 of Santhal Pargana 

Tenancy Act (Supplementary Provision), 1949, the respondent no.5 
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wanted to settle the issue of his claim of adopted son of Tetru Jha 

and the learned Sub Divisional Officer has failed to discuss the 

documents, particularly, the Kurfanama and the rent receipts 

granted by Tetru Jha in favour of Upendra Jha, father of the 

petitioner and thereafter has passed the impugned order dated 

27.06.1979 for eviction. He next submits that against the said order, 

the petitioner has preferred Revenue Miscellaneous Appeal before 

the learned Divisional Commissioner, Santhal Pargana which was 

numbered as R.M. No.79/83-84 and the learned Deputy 

Commissioner, Godda vide order dated 19.05.1986 has set aside the 

order of the learned Sub Divisional Officer and has held that “father 

of the petitioner on his death was in continuous possession on the 

basis of Kurfanama settlement made by Tetru Jha in favour of the 

father of the petitioner namely Upendra Jha by the judgment dated 

19.05.1986”. Against the said order of the Deputy Commissioner, the 

respondent no.5 has preferred the Revision under section 58(B) of 

Santhal Pargana Tenancy Act (Supplementary Provision), 1949 

which was numbered as R.M.A No.197/86-87 and by the impugned 

order dated 21.10.2011 the Divisional Commissioner, Santhal 

Pargana has set-aside the order of the Deputy Commissioner and 

affirmed the order of the learned Sub Divisional Officer and has 

directed to evict the petitioner.  

    4.   Mr. Jha, the learned Senior counsel for the petitioner 

further submits that the correctness of adoption of respondent no.5 
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was the subject matter in Title Suit No.6 of 1969 which was 

dismissed by the judgment dated 02.9.1969. Against that, an appeal 

has been preferred by the petitioner being Title Appeal No.4 of 1994 

which was further dismissed by the judgment dated 10.3.1999. He 

next submits that against the said judgment, the petitioner-herein 

has preferred Second Appeal No.171 of 1999(P) which was 

dismissed in default and against that, the petitioner has preferred 

C.M.P. No.646 of 2025 for restoration of Second Appeal in which 

notices have been issued and the said C.M.P is pending.  

  5.   Mr. Jha, the learned Senior counsel for the petitioner 

submits that the Kurfanama is of the year 1941 and the learned 

courts have not decided the possession of the petitioner and passed 

the impugned order. According to him, since the law of possession is 

there, the orders are bad in law. He also submits that the 

Kurfanama and the rent receipts have been annexed with the 

supplementary affidavit filed by the petitioner and in view of that, 

he submits that the impugned order may kindly be set aside and the 

matter may kindly be remanded back to decide the possession of 

the petitioner. On these grounds, he submits that the writ petition 

may kindly be allowed. He relied in the case Bhauri Lal v. S.D.O., 

Jamtara reported in AIR 1973 (Pat.) and also in the case of 

Asharfi Mahaton and others v. The State of Bihar and others 

reported in 1978 PBCJ 572. 

 6.  On the other hand, learned counsel appearing on behalf 
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of the respondent State submits that the learned Divisional 

Commissioner has rightly considered the spirit of sections 20 and 42 

of Santhal Pargana Tenancy Act (Supplementary Provision), 1949. 

He next submits that that the learned Commissioner has rightly held 

that after the enactment of the Act, if 12 years possession is not 

proved, the order of eviction can be passed. On these grounds, he 

submits that there is no illegality in the impugned order of the 

learned Divisional Commissioner, Santhal Pargana Division.  

 7.  Learned counsel appearing on behalf of the respondent 

no.5 submits that adoption itself was a collusive one and no 

procedure has been followed of adoption in light of the provisions of 

Santhal Pargana Tenancy (Supplementary Provision), 1949, and in 

view of that, the title suit preferred for declaring the said adoption 

valid, has been dismissed by the learned trial court which has been 

affirmed by the learned first appellate court and further in the 

Second Appeal, however, the restoration application is pending. He 

next submits that the learned Sub Divisional Officer Court has rightly 

held that in absence of any declaration order of the court, this 

adoption cannot be found to be valid.  He also submits that the 

learned Deputy Commissioner has erroneously passed the order 

dated 19.05.1986 which has been further corrected by the learned 

Divisional Commissioner by the order dated 21.10.2011. He next 

submits that on the basis of the Kurfanama of 1941, the petitioner 

has tried to prove his possession, however, the Act came into effect 
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from 01.11.1949 and in view of that, 12 years period is not 

completed of possession of the petitioner. He next submits in view 

of that, there is no illegality in the impugned order and the learned 

Divisional Commissioner has rightly passed the order.  

 8.  In view of the submissions of the learned counsels 

appearing on behalf of the parties, the Court finds that the dispute 

is whether, the effect of the effectiveness of the Santhal Pargana 

Tenancy Act, (Supplementary Provision), 1949, twelve years period 

of the possession of the petitioner has been completed or not? 

 9.  The petitioner herein has claimed that the possession on 

the basis of Kurfanama of the year 1941 wherein the Act came into 

effect from 01.11.1949. Thus, 12 years period of possession of the 

petitioner was not completed with effect from 1949 to 1961 and 

only eight years was completed. Further the Kurfanama appears to 

be collusive as it is not fulfilling the criteria of valid Kurfaname in 

light of Tasdik Niyamawali under the Santhal Pargana Tenancy Act, 

which is as under: 

 1&dqQkZ] 2&vkilh le>kSrk dk VkbZVy lwV] 3&foy }kjk lEifÙk 

dk gLrkukUrj.k] 4&lknk nku i= }kjk lEifÙk dk gLrkukUrj.k] 5&lknk 

dkxtkr ij vkilh cnysu] 6&----- vLi"V ----- tekcUnh jS;r ds lkFk 

QkSrh&fQjkjh ;k vukokn tehu dh iz/kku }kjk nh xbZ cUnksoLrh] 7&iz/kku 

}kjk vius lkFk QkSrh&fQjkjh ;k vukokn tehu dh cUnksoLrh] 8&iz/kku ;k 

vU; O;fDr;ksa }kjk fcuk cUnksoLrh ds n[ky dh xbZ QkSrh ;k fQjkjh 

tehuA 

19%&dqQkZ esa nh xbZ tehu%& 

  ,sls cgqr ls ekeys gSa ftlesa [kkrk jS;r us lknk dkxt 

fy[kdj tehu dk gLrkukUrj.k fd;k gSA bu yksxksa us jS;rksa dks fyf[kr 

jlhn Hkh fn;k gS ;k cgqr ekeys esa ;s ekQZrh jlhn Hkh ljdkj ls izkIr dj 

jgs gSaA bl rjg dk gLrkukUrj.k laFkky ijxuk jS;rh dkuwu 1949 dh /kkjk 

20 dk mYya?ku djrk gSA 

  ftl ekeys esa n[ky dh iqf"V 1&11&49 ds iwoZ u gks lds 

rks oSls n[kydkj dks tehu ls mPNsn fd;k tk;xk ,oa bl lEcU/k esa 

lgk;d cUnksoLr inkf/kdkjh viuk izfrosnu nsaxs ,oa cUnksoLr inkf/kdkjh 

dk vkns’k izkIr dj mPNsnh dh dkjZokbZ djuh gksxhA 

  dqQkZ fy[kus dh frfFk dh fo’oluh;rk dh tkap esa cgqr 
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lko/kkuh cjrus dh vko’;drk gSA blds fu/kkZj.k ds fy, fuEufyf[kr funs’k 

dk vuqikyu fd;k tk;xk%& 

  1- ;fn dqQkZ iathd`r gks rks iath;u dh frfFk dks dqQkZ dh 

frfFk le>k tk;xkA 

  2- ;fn dqQkZ lknk gks ,oa fdlh U;k;ky; }kjk mldh 

frfFk dh ekU;rk nh xbZ gks rks mlds vuqlkj gh dqQkZ dh frfFk le>h 

tk;xhA 

  3- ;fn dqQkZ lknk gks vkSj fdlh U;k;ky; }kjk mls izn’kZ 

ds :i esa Lohd`r fd;k x;k gks rks ml Lohd`fr dh frfFk gh dqQkZ dh frfFk 

ekuh tk;xh u fd ml dqQkZ esa ntZ frfFk dksA ;g Lej.k j[kuk gksxk fd 

dqQkZ vius vki esa tehu ij O;fDr dk LiRo LFkkfir djus esa egRoghu gSA 

;g dsoy ,d lk{; ds :i esa n[ky ds lEcU/k esa O;ogkj fd;k tk ldrk 

gSA n[ky dh vof/k lEcU/kh tkap foLr`r :i esa gksuh pkfg, ftlesa FkksM+h 

Hkh 'kadk dh xqatkbZ’k u gksA 

20&vkilh le>kSrk dk VkbZfVy lwV%& 

  cgqr ls ekeys esa voS/k :i ls gLrkarfjr Hkwfe ij [kkrk 

jS;r us n[ky okilh ds fy, O;ogkj U;k;ky; esa eqdnek nk;j fd;k FkkA 

mlds ckn ,d le>kSrk vkosnu nsdj f}rh; i{k dh yEch vof/k dk n[ky 

Lohdkj dj fy;k x;k gS ,oa mlh vk/kkj ij eqdnesa [kkfjt fd, x, gSaA 

dqN ekeyksa esa jkthukek 'krksZa ds vuqlkj Hkh eqdnek [kkfjt fd;k x;k gSA 

dqN ekeyksa esa ,d ;k nks xokg dk c;ku ysdj vf/kd fnuksa dk f}rh; i{k 

dk n[ky cgky j[krs gq, eqdnes dks [kkfjt dj fn;k x;k gSA ,sls eqdneksa 

ds vk/kkj ij nkf[ky [kkfjt gks x, gSa ,oa jlhn Hkh jkT; ls dV jgh gSA 

  ;s ekeys Hkh voS/k gLrkukUrj.k dh Js.kh esa gh vkrs gSa ,oa 

bldk Hkh fuLrkj fu;e&19 esa mfYyf[kr izfØ;k ds vuqlkj fd;k tk;xkA 

21&lknk dkxt ds }kjk ;k ekSf[kd vkilh cnySu%& 

  larky ijxuk jS;rh dkuwu 1949 ds izko/kkuksa ds vUrxZr 

tehu cnySu dh Lohd`fr ds fy, /kkjk 23 ds vuqlkj mik;qDr gh l{ke gSaA 

blds iwoZ yksx vkil esa tehu cnysu djrs Fks ;k 1&11&1949 ds ckn Hkh 

yksxksa us vkilh cnySu lknk dkxt ;k ekSf[kd :i esa fd;k gSA 

  ,sls ekeys esa ;g ns[kuk gS fd cnysu okys i{k tekcUnh 

jS;r gSaA cnysu dh xbZ tehu dk leku ewY; gSA cnySu vkilh lqfo/kk ds 

fy, fd;k x;k gS ,oa ;g fNih fcØh ugha gS rFkk tehu ,d gh ekStk ;k 

lfUudV ekStk esa vofLFkr gSA bu ckrksa dks lqfuf’pr dj ysus ds ckn ;g 

ns[kuk gksxk fd nksuksa i{k cnysu dh xbZ tehu ij n[kydkj gSa ,oa nksuksa 

dk n[ky [kkukiqjh vfHkys[k esa izfo"V gS rFkk fdlh Hkh i{k dks bl cnysu 

ls dksbZ vkifÙk u gks rks lgk;d cUnksoLr inkf/kdkjh dks ,sls cnysu dh 

lEiqf"V dk vkns’k cUnksoLr inkf/kdkjh ls izkIr djuk gksxkA ij ;fn bu 

ckrksa dh iqf"V u gks rks ;g voS/k gLrkukUrj.k dk ekeyk ekuk tk;xk ,oa 

fu;e&19 ds vuqlkj mPNsnh dh dkjokbZ dh tk;xhA 

22&xSj tekcUnh jS;r ds lkFk vukokn] QkSrh] fQjkjh tehu dh 

cUnksoLrh%& 

  cgqr ls ekeys esa xSj tekcUnh jS;r ds lkFk iz/kku us 

tehu dh cUnksoLrh dh gSA cgqr ls oSls ekeys esa vuqeaMy inkf/kdkjh }kjk 

lEiqf"V Hkh dh xbZ gSA ,sls ekeys esa ;fn cUnksoLrnkj tehu ij n[kydkj 

gksa ,oa dksbZ vkifÙk u gks rks [kkrk cUnksoLrnkj ds uke ls cuk;k tk;xkA 

vkifÙk ,oa fcuk n[ky okyh tehu ds lEcU/k esa lgk;d cUnksoLr 

inkf/kdkjh viuk izfrosnu cUnksoLr inkf/kdkjh dks vkns’k ds fy, Hksts axsA 

vkns’k izkfIr ds i'pkr gh dkjokbZ gksxhA          
 

10.  In view of above, there are three conditions to 

consider regarding a Kurfanama. First, if it is registered, then it 

will take effect from the date of registration. Secondly, if the 

Kurfanama is Sada and if it has been considered by any court of 

law, then from the date of giving consideration of the kurfanama 
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by the court of law and that they will be considered of that 

kurfanama and lastly, if kurfanama is exhibited by any court of 

law. All those conditions are not being fulfilled so far as the 

Kurfanama of the present case is concerned. 

11.  In view of above, the said Kurfanama itself appears to 

be a collusive one. 

12.  So far as one of the aspects contended by the learned 

Senior counsel appearing for the petitioner in light of  the Santhal 

Pargana Tenancy Manual is concerned, it is argued that if the 

Kurfanama exists, it cannot be said to be invalid and cannot be 

evicted and it cannot be registered. The said argument of Mr. Jha, 

the learned Senior counsel for the petitioner can be accepted once 

the Kurfanama is found to be valid, however, in view of the above 

findings, the Kurfanama is doubtful. One of the contention was 

also made by Mr. Jha, the learned Senior counsel that a 

Kurfanama cannot be said to be registered and even if this 

submission is being accepted by this Court, under the said 

Niyamawali, how the Sada Kurfanama is to be considered, that 

has also been disclosed therein and other two conditions are also 

not being fulfilled so far as the Kurfanama of the present case is 

concerned. Therefore, in this view as well also, the argument of 

Mr. Jha, the learned Senior counsel with regard to non-registration 

of the Kurfanama, cannot be accepted by this Court. It is an 

admitted position that 12 years period of possession has not been 
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proved by the petitioner.  

13.  Section 42 and Sub Section 5 of Section 20 of the said 

Act, authorizes the Deputy Commissioner to evict the person 

having acquired the land in contravention of the above provision. 

14.  There are customs of adoption of son in Santhal 

Paragana. The customary laws of adoption prevailing in Santhal 

Pargana has been recognized in Santhal Pargana Tenancy Act 

(Supplementary Provision), 1949. The collusive compromise even 

in a title suit is said to be invalid in light of the provisions of 

Santhal Pargana Tenancy (Supplementary Provisions) Act, 1949 

and it has been held by the Hon'ble Supreme Court in the case of 

Ram Kisto Mandal and Another vo. Dhankisto Mandal 

reported in AIR 1969 SC 204 and also considered in Jyoti 

Thakur and Others v. Tarakant Jha and Others reported in  

AIR 1963 SC 605 and held that, the prohibition against the 

transfer of Raiyati land situated in Santhal Pargana has its root in 

the peculiar way of life of Santhal villages which favours the 

emergence of powerful village community with its special rights 

over all the lands of the village. It was also held that once the 

land was allowed to lose their Raiyati character which was certain 

that village may find, in the course of a few years the total stock 

of land available for settlement to residents, Raiyats dwindling 

before they arise, it was this state of thing that the alienation of 

Raiyati holding in any form has been interdicted by the 
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Government orders since 1887. These orders had the effect of 

checking the practice of open transfers. But transfers in disguised 

form and collusive manner continue which will be clear from the 

notice of the Macpherson in the settlement report of the Santhal 

Pargana wherein he warns any disguised transfer. His note was 

accepted by the Government and the result was the amendment 

of the Regulation by which initially Section 27 was inducted 

followed by Section 20(1) of the Santhal Pargana Act, 1949. Thus, 

it will be evident that even the collusive compromise in a title suit 

to get an illegal transfer regularized by Court of law was in 

contravention to Section 20 of the Santhal Pargana Tenancy 

(Supplementary Provisions) Act, 1949. 

15.  In the instant case, the petitioner has not been able to 

prove that he was in possession of the land in question for 12 

years prior to coming into force of the 1949 Act, and thus, it was 

liable to be rejected under section 42 of Santhal Pargana Tenancy 

Act (Supplementary Provision), 1949. Further, Section 69 of the 

Act, even restricts the decision on the adverse possession.  

16.  So far as the judgment relied by Mr. Jha, the learned 

Senior counsel appearing on behalf of the petitioner in the case of 

Bhauri Lal v. S.D.O., Jamtara (supra) is concerned, in that 

case, the Kurfanama settlement was of the year 1941 wherein the 

Act came in the year 1949 and in view of that the condition put 

has been fulfilled and in that background the said judgment has 
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been passed by the Hon’ble Supreme Court, however, the facts of 

the resent case is otherwise as has been discussed hereinabove 

and even 12 years possession has not been proved. 

17.  So far as the Division Bench judgment in the case of 

Asharfi Mahaton and others v. The State of Bihar and 

others(supra) is concerned, the Court finds that the Niyamawali 

and the Kurfanama have not been placed before that Court and 

that has not been considered the Niyamali, and in that view of the 

matter as discussed hereinabove, the said judgment is also not 

helping the petitioner.  

18.   In light of above facts, reasons and analysis, and 

considering the totality of the facts of the present case, the Court 

finds that the learned Commissioner has rightly passed the order 

and there is no illegality in the impugned order and as such, this 

writ petition, being W.P.(C) No.3922 of 2012, is hereby, dismissed, 

and I.A., if any, also stands disposed of.                 

       

             ( Sanjay Kumar Dwivedi, J.) 

 Dated : 23.06.2026   

SI/, A.F.R,                 


