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Writ A No. 10333 of 2025

1. Writ-A No. 10333 of 2025 was filed by one, Sunil Kumar Jain,
claiming himself to be the Treasurer of time barred Committee of
Management of Digamber Jain Mahavidyalaya, Baraut, Baghpat, a
Minority Institution. The impugned order dated 21.04.2025 was passed
by Principal Secretary, Higher Education, State of Uttar Pradesh in
pursuance of a judgment passed in a bunch of three writ petitions,
leading being, Sunil Kumar Jain vs. State of U.P. and others,
2025:AHC:9341 and in order to place relevant facts and details of earlier
round of litigation, it would be appropriate to reproduce said judgment

hereinafter in its entirety:

“l.  All these writ petitions are arising out of a selection process
initiated to fill vacant post of Assistant Professor in Digambar Jain
College (Minority Educational Institution), Baraut, Baghpat.

2. Facts, as mentioned in one of the writ petition, are that there was
a dispute with regard to Committee of Management of said Minority
Institution and earlier attempt to fill up the vacant post does not reach
to its logical end due to orders passed by Registrar of Chaudhary
Charan Singh University, Meerut.

3 In above background an issue came up before this Court relating
to inspection and Committee of Management of said Minority
Institution ftiled Writ-A No. 20415 of 2023, which was disposed of vide
order dated 20.12.2023 and relevant part thereof is mentioned
hereinafter:

“l1. The facts are not in dispute. The only bone of contention in
between the parties is relatable to the fact as to whether the said
exercise could have been resorted to by the State Government
on the basis of the complaint behind the back of the writ
petitioners without putting them to notice. The second issue
would be whether the source of power of passing the said order
would be Section 66-A or Section 40 of the U.P. State
Universities Act, 1973. Though learned counsel for the writ
petitioners argues that Section 66-A does not provide for such a
power to be resorted to in view of the judgments in the case of
Rekha Yadav (supra) and Rakesh Ranjan Verma (supra),
however, on the other hand the respondents have relied upon
Section 40 of the 1973 Act. Section 40 of the U.P. State
Universities Act, 1970 provides a procedure, according to which
inspection is to be done and further the association of the
Committee of Management is also required. It is also apparent
from Sub-section (4) of Section 40 that the State Government
may communicate to the Management the result of the
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inspection or enquiry and may issue a direction as to the action
to be taken and the Management shall comply thereof and
further Sub-Section (5) provides that the State Government shall
inform the Vice-Chancellor about any communication made by
it to the Management under sub-section (4) and finally sub-
section (6) of Section 40 provides that the State Government
may, at any time, call for any information from the Management
or Principal of an affiliated or associated college in connection
with such inspection or inquiry. Thus in the opinion of the
Court, a complete set of procedure has been provided
modulating the manner according to which inspection is to be
done and follow up action to be taken in that regard. Since the
Court finds that the order in question has been passed in
violation of the principles of natural justice and further the writ
petitioner has raised the issue of jurisdiction, thus in the opinion
of the Court the State Government has to specify as to what is
the provision, under which it has proceeded to take such an
action and whether it is permissible under law.

12. Bearing in mind the aforesaid issues, the writ petition is
decided in the following manner: (a) The order dated 22.11.2023
passed by the Joint Secretary, State of U.P, Lucknow, second
respondent is set aside. (b) The matter stands remitted back to
the second respondent, Joint Secretary, State of U.P, Lucknow,
to pass fresh order strictly in accordance with law within a
period of two weeks from today.

13. It is open for the affected parties to join themselves post-
remand and the second respondent shall pass orders strictly in
accordance with law detailing the source of power either under
Section 40 or Section 66-A of the State Universities Act 1973
and it is open for the writ petitioners to raise the questions of
Jurisdiction and all legal and factual issues, which is to be
decided by the authorities.

14. With the aforesaid observations, the writ petition stands
disposed of.”

Before aforesaid order was passed candidates were selected and

they were awaiting their appointment letters.

5.

In pursuance of above referred order passed by this Court, Joint

Secretary, Higher Education, Government of U.P, Lucknow passed
order dated 06.05.2024 that since earlier selection of Teachers in

Minority Institution was governed by provisions of U.P. Higher
Education Services Selection Commission Act, however, now a new
Act has been enacted, namely, U.P. Education Service Selection

Commission Act, 2023, which came into force on 21.08.2023 and now
said selection in Minority Institution is to be governed by said
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Commission and since there is a change of procedure of selection,
therefore, it was directed that earlier selection process is liable to be
cancelled. Relevant part of said order is reproduced hereinafter:

“7- ST FHR H GAATE & NI 165 [T -

7.1  TETIAENTT BT TalerT e qicil Fae Tiafd Prorrdid &,
Te=¢ 1T 1 A€ T9 AT Bl B 3 R TG qo
I & THE [aarrefiT &)

72 &g BF flgr PN, AN F UF G-
&opToT0/1324-26/2023-2024 Ia71 10.07.2023 & HIETHT I 05
ggl gy, fAq9en, S7 AT, TIFRIGT & U7 G- 1941 3ref
1/2562/2023-2024 3T 04.08.2023 & T7e7 & 08 Y& 9% G
AR, S= [o8T, TIrRIGT & g7 Geer-13Ht 3ref-1/2944/2023-
2024 1377 08.08.2023 & TIeH I 09 Ugl O¥ 37fc fagw! &
o7 22 R gel v Y] bl 37T HST @1 T 19T, I 12T,
TIFRIT & Ut Wefid Yl [Q9id 04.08.2023 U9 feid
08.08.2023 4 ¥qw 3fAfET & fa& " Fearfaa & Tar w=iT 3T
& T H 3 & Bereawy Ydl Fi5aT H Bis geenq siar &
a1, S 37T ¥qd: [eed TaH] Trri"

7.3 I8 g "Ecaqqul 45 I8 & fa5 gl srgr-1, Joxo
I GIRT [T STTergaiT Fedr-415/79-1d-1-2023-1-3-14-2023
el 21.08.2023 & H1eqH H JoFo [aeT Har a7 3IRINT
SITETH, 2023 TG §37T1 $ SITAFT 3 HIEH & T HIH
SITHEID TEIIAEerd] 9 98a] bl g I 1 &1 ereed &
1 TWerRIaT 919 3qGeRies HElfaener)l 4 faed) d 9df Fogo
IFAV 98T BT T SITIFT, FITIRTST 1 givfer & S18v &1/ 3reifa
JoXo [ET aT T JTINT, JIFRT & T7 & FURIT SeTHIIDb
TgTfenearl § udl @& gibar d geard 11 T 81 37 I
3ITER ¥ 297, T 198, JIFRIT & G 71 04.08.2023 UG
&1 08.08.2023 GIRT ¥ =Tl ¥aa: fAved & Tt &1 v
Q9T A& BT T SRINT & 67 & 39T U9 BT H I8 TUE
afar 3 greforar 1 3r9rg ot gRedT & e gRuEvawy
gaeH &1 RRIfGT 39+ 81 W&l &1" H&7T HabvuT 4 o T8t i
gRART &lcfl 81

7.4 TETT HINU H FETIEENAd e Gi5ia §RT aaricd gl
BT 9% dera, AT, YN U9 3% 3= 3RIT ST
T &1 g & & TERIT T 3N TEldenerdl & [oEd!

& dT BT YT 5T FRT He<T 3gar & 157 I &1 e
FATERTT @7 777, oo, UGt v iyl SurT it vt
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YIS GNP BT T "eqqul q1fdca &1 9T FIfa F [l &
T B R, e, glaarguf va qurerargel et & o
Foyo [&T [aT T JRINT BT T3 a5 ST & 1 QTN Sf
Pploir, Isia, FTaa d foerpl Bl v g, I geeaT o,
9 9% 3/ 3INIT &I T & I R o T s Siifac
ydia 781 8iar &1 I & 3fARH FoHo fareT Tar T IRINT &
3T & IUNIT BIeiol IRT ] FIHT Gaford 84 & v & g5
H &I geren FihaTy wTfde 81 ST, Sil 1318 faveg 81T

8- 3d: IuYh qivia (R H Re Jifaer weer-20415/2023
FHS! 3TF FHoHC TSN O TETfAEer, asia, IrTaT g o
g1 JoFo g g 07 3T H Hlo I =TTy, IATEIET GINT
qIRG 3T faidb 20.12.2023 & 3g9IeT § FoXo [a&r Har
FIT SR & TST P IUNIT [9:9P, ST AT, FATRIST GINT
frfa STy waa: fAved &9 &1 [RIfa 7 Feridena- fad, 99
foe-fac vq grererar aoir giaar Giatad @ & ST ey
o7 FEIfdEnerT, SSid, §Fad § 3fdo HIBEY & 22 TSl gv
BT 9l FoFo AT QaT T JRINT & SRR 51 7 [0

vae gINT g7 Srar 817

Aforesaid order dated 06.05.2024 was challenged by selected

candidates in Writ-A No. 7792 of 2024 and by Committee of
Management by way of tiling Writ-A No. 7979 of 2024.

7.

In said two writ petitions counter aftidavit was filed by State-

Respondents-1, 2 and 3 (The State of U.P. through Secretary, Higher
Education, U.P, Lucknow; The Joint Secretary, State of U.P,
Lucknow; and The Director of Higher Education, U.P, Prayagraj,
respective), sworn by Assistant Director, Office of Directorate, Higher

Education at Prayagraj and relevant paragraphs thereof are mentioned
hereinafter:

“8.  That it 1s provided that the Committee of Management
managing the institution is time-barred, therefore, various writ
petitions filed for validity and for holding the elections of
Committee of Management.

9. That it is further relevant to mention here that permission
was given for recruitment on 05 post by Regional Higher
Education Officer, Meerut vide letter dated 10.07.2023, on 08
posts by Director, Higher Education vide letter dated 04.08.2023
and on 09 posts by the Director, Higher Education, Prayagraj,
vide letter dated 08.08.2023 i.e. a total of 22 vacant posts of
teachers.

10.  That it is clearly mentioned in the above referred letters
dated 04.08.2023 and dated 08.08.2023 of the Director, Higher
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Education, Prayagraj that, “ If there is any change in the
recruitment process as a result of the coming into existence of
the proposed Education Service Selection Commission, the said
permission will automatically deemed to be cancelled. The most
important point here is that the Uttar Pradesh Education Service
Selection Commission Act, 2023 was promulgated by,
Notification dated 21.08.2023 issued by the Uttar Pradesh
Government.

11.  That in terms of Notification dated 21.08.2023 issued by
the Uttar Pradesh Government the teachers are also to be
appointed in aided minority colleges by the UP Education
Service Selection Commission. It is noteworthy to mention here
that the recruitment of teachers in aided minority colleges was
outside the purview of UP Higher Education Service Selection
Commuission, Prayagraj, but, after the formation of UP
Education Service Selection Commission, Prayagraj, the process
of recruitment in minority colleges has been changed. Therefore,
on the above basis, the permissions issued by the Director,
Higher Education, Prayagraj vide letter dated 04.08.2023 and
dated 08.08.2023 have been automatically stand nullitied. It is
clearly mentioned in the purpose and reason of constitution of
Uttar Pradesh Education Service Selection Commission that
lack of transparency is also reflected in the selection process
conducted by the institution level selection committees, as a
result of which, various litigations have been filed.

12.  That the same situation is reflected in the case in question
and in the case in question, allegations of legality, irregularity,
corruption and many other allegations have been made on the
recruitment process conducted by the College Management
Commuttee. It is further pointed that the salaries of teachers of
aided minority colleges are paid from the grants provided by the
state. The most important responsibility of the state
governments is to ensure effective, efficient, transparent and fair
use of public funds. At this stage, after the constitution of Uttar
Pradesh Education Service Selection Commission for a
transparent, fair and complete quality system of selection of
teachers, the recruitment process of teachers in the institution in
question to be done by the same management against which
many allegations have been made on which there seem to be any
Jjustification.

13. That apart form the above, if the recruitment process is
conducted by the college after the formation of Uttar Pradesh
Education Service Selection Commission, two separate
processes will be established at the same time, which will be
against the law. In the above mentioned situation, a writ petition
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no. 20415/2023 filed by the petitioner, in which this Hon’ble
Court passed order dated 20.12.2023, consequently in
compliance with the Hon’ble Court’s order dated 20.12.2023
passed in the aforesaid writ petition, after the constitution of
Uttar Pradesh Education Service Selection Commission, in the
event of automatic cancellation of permissions issued by the
Director, Higher Education, Prayagraj, in the interest of the
college- interest of higher education and to ensure transparency
and purity. Thus, in view of aforesaid backdrop, it has been
decided to get the recruitment process for 22 posts of Assistant
Professor in the Institution in question done by Uttar Pradesh
Education Service Selection Commission.”

Above referred specific stand of State-Respondents is later on

changed and a U-tern was taken and without any permission of this
Court or informing the Court, Chief Secretary of Higher Education,
issued a Office Memorandum dated 20.11.2024 that earlier order dated
06.05.2024 was recalled on basis of a representation filed by
Committee of Management of said Minority Institution dated
16.05.2024. Said order dated 20.11.2024 is reproduced hereinafter:

9.

" ST TG 9T,
I 19187 N2
TeT:-1/800391 2024 70-2099/52/2023
FTGTS: oI 20 TN, 2024
PIIAT- 5T

feEsY SiT FEIfdEnord, SSid, gFga g 3fdo TN @ 22 Ugl
v gdt & foT & Gfda grarf yee GAld N oF difere
g1, FITIT & HATEGT 17718 16.05.2024 G¥ TRIE [SARIGRT~T
HIFIRT el &1 FoFo [T TGT T STINT FIFRIT & BT
T Gaefl BRI ST TeRT-844/TTN- 2-2023-16(117)/2023
1771 06.05.2024 &1 31T THIT b1 Il 81
2. T IR o T R H IifST Re Fifder G-
7979/2024 Hlef ST F 04 3= 77 FoXo IS T 05 3T TeIT
Re IJrfdar Ge&ir-7979/2024/F9S 3% FHoHc famaw o
TETIAENSRT §Sie T 3= §-19 Jo¥o Vv g 07 3T
HTo J& =77 ATETEIE &RT GIRa 3ifag Al & arefiT sy

Signed by
Mahendra Prasad Agrawal
Date: 19.11.2024 19.48.22

(THoto 37741
g Hrad "

Aforesaid order is challenged by other Petitioner-Sunil Kumar

Jain, claiming to be a life member of Committee of Management by
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filing Writ-A No. 19843 of 2024. As referred above, aforesaid order has
neither referred the contents of representation dated 16.05.2024 filed
by Committee of Management nor any reason has been assigned why
earlier order dated 06.05.2024 is effectively recalled, despite supported
in counter aftidavit filed in other connected writ petitions.

10.  Sri Anoop Trivedi, learned Senior Advocate assisted by Ms.
Shreya Gupta, learned counsel appearing for petitioners (selected
candidates) in Writ-A No. 7792 of 2024, mainly, argued that a process
once initiated cannot be stopped on basis of some subsequent event,
1.e., enactment of U.P. Education Service Selection Commission Act,
2023. Impugned order dated 06.05.2024 does not describe any reasons,
therefore, it was rightly recalled by a subsequent order dated
20.11.2024, which 1s impugned in Writ-A No. 19843 of 2024. It was
also referred that challenge to said order in above writ petition is not
maintainable since selected candidates, 1.e., petitioners in Writ-A No.
7792 of 2024, are not made party.

11.  Sri G.K. Singh, learned Senior Advocate assisted by Sri Nipun
Singh, learned counsel appearing for petitioners in Writ-A No. 7979 of
2024 filed by Committee of Management of said Minority Institution,
has reiterated the similar arguments. He also requested that opportunity
be granted to State to file counter affidavit in Writ-A No. 19843 of
2024.

12.  As referred above, in aforesaid two writ petitions, 1.e., Writ-A
Nos. 7792 of 2024 and 7979 of 2024, order impugned is dated
06.05.2024 and as referred above, this order is now recalled by
subsequent order dated 20.11.2024, as such both these writ petitions
may become infructuous, however, since order dated 20.11.2024 is
impugned in Writ-A No. 19843 of 2024, theretfore, Court will take note
of above submissions also, if required, in later part of judgment.

13.  Sri Rakesh Pande, learned Senior Advocate assisted by Sri
Chandan Sharma, learned counsel appearing for petitioner in Writ-A
No. 19843 of 2024, submitted that the Committee of Management is
under dispute, as such any process initiated was a legally incorrect
approach. Once order dated 06.05.2024 was under challenge and it was
supported by State, then any order to recall it or change it by
subsequent order dated 20.11.2024 was illegal.

14. In reply to above submissions, Sri R.K. Tripathi, learned
Additional Chief Standing Counsel for State-Respondents, submitted
that State was empowered to take a different decision since there was
no bar.

15.  Heard learned counsel for parties and perused the material
available on record.
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16.  Pleadings are already exchanged in one of the writ petition and
all the facts are before this Court, therefore, there is no need to file
counter aftfidavit in Writ-A No. 19843 of 2024.

17.  So far as maintainability of Writ-A No. 19843 of 2024 is
concerned since selected candidates are not party in it, for that the
Court takes note that selected candidates are already before this Court
by filing Writ-A No. 7792 of 2024 wherein pleadings are already
exchanged as well as now they have filed impleadment application and
their version has also been heard.

18.  As referred above, there is a dispute with regard to Committee
of Management of concerned Minority Institution, however, the Court
is not entering into that issue at this stage.

19.  The Court is concerned that once an order has been passed by
Higher Education Department of State of U.P. in pursuance of an order
passed by this Court on 06.05.2024 that the selection process of
Teachers in said Minority Institution cannot go further and some
reasons were also assigned, which was subject matter of two writ
petitions, i.e., Writ-A Nos. 7792 of 2024 and 7979 of 2024 and even a
detailed counter affidavit was filed by State-Respondents, supporting
the said order with specific averment, then under what circumstances
without informing the Court, said order was recalled by a cryptic order
dated 20.11.2024. For reference said order dated 20.11.2024 is again
reproduced hereinafter:

"IN T T,
I 1918 3HTT-2
TeRT:-1/800391 2024 70-2099/52/2023
TGS fa-lep 20 FI=&Y, 2024
PIIIAT- 5T

feTesY i FETldEnery, ssia, arTaa H 3ifgo Fihaw & 22 ugl
qv gdt & fo7 & Gfda grard gee GAld N O difera
g1, JITIT & FTEGT 17715 16.05.2024 G¥ TIE [SRI9¥T~T
TIBIRT Yl &1 FoFo [T HaT T SIRIFT FIFRTT & BN
T Gaefl BRI ST GeRT-844/TTN- 2-2023-16(117)/2023
1e77 06.05.2024 &) JTET THIG b1 et &1
2. T IR o IF Ry H IifST Re Fifder G-
7979/2024 Hlel ST 7 04 3= 77 Fo¥o IS T 05 3T TelT
Re Fifaesr degr-7979/2024/F43 3T Hobe fomevy o
TEIAETTT §Sia JFYT g 3= §+719 JoFo VT g 07 3~ §
HTo F& ~ITerd ATETEIE R GIRa 3ifag Al & arefiT sy

Signed by
Mahendra Prasad Agrawal
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Date: 19.11.2024 19.48.22

(TFodlo ST
79 Gaq |"
20. Contents of above order indicates that a very Senior Officer in
Higher Education Department, in a very careless manner proceeded
with the matter and without taking note of stand of Department before
this Court and the fact that matter is sub-judice. The said Higher
Officer has not taken pain to inform the Court about order dated
20.11.2024. No reason has been mentioned in above referred order nor
any details are mentioned about said representation dated 16.05.2024
submitted by Committee of Management, after a writ petition was filed
beftore this Court, being Writ-A No. 7979 of 2024 on 12.05.2024. Even
said Committee of Management has also not informed the Court that
any representation was pending before said authority.

21.  Aforesaid approach of a Senior Officer of State, ie., Chief
Secretary of Higher Education, was not only casual but inappropriate
also. Accordingly, Court is of the considered opinion that there was no
Justification to pass said order especially when it has assigned no
reason.

22.  In view of above, impugned order dated 20.11.2024 in Writ-A
No. 19843 of 2024, is hereby set aside.

23.  So far as order impugned in Writ-A Nos. 7792 of 2024 and 7979
of 2024, i.e., order dated 06.05.2024 is concerned, said order also
cannot sustain on ground that it does not take note of other provisions
of U.P. Education Service Selection Commission Act, 2023, ie.,
Repeal and Savings as provided under Section 31 of Act. It ought to
have taken note with regard to eligibility and minimum qualifications,
whether there was any difference or not. Court also takes note, as told
by learned counsel for parties, that till date U.P. Education Service
Selection Commission has not commenced its working. These factors
were not even taken note of.

24.  In aforesaid circumstances, impugned order dated 06.05.2024 in
Writ-A Nos. 7792 of 2024 and 7979 of 2024, is hereby set aside.
Concerned respondents are directed to relook into the matter and pass a
fresh order. Higher Officials in Department of Higher Education,
Government of U.P. are cautioned to remain careful while passing
orders, especially when they are recalling any order during pending
litigation. Fresh decision shall be taken within a period of four weeks
from today. Meanwhile, further procedure of selection shall be kept in
abeyance.

25.  With aforesaid observations/ directions, all these writ petitions
are disposed of.”
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2. In above background, one of the relevant fact which is necessary
to mention herein is that in aforesaid matter judgment was reserved on
10.01.2025 and delivered within a short period of 11 days, i.e., on
21.01.2025.

3. In the garb of “deemed approval” not only appointment letters
were issued to selected candidates but they were allowed to join also on
09.01.2025, 1.e., a day prior when the writ petitions were listed for final
hearing, however, said fact was not disclosed during final hearing,
therefore, it is necessary to observe that it was an act of undue haste
and, therefore, a direction passed by this Court in above referred
judgment that further procedure of selection shall be kept in abeyance,

was rendered ineffective.

4. In pursuance of aforesaid judgment dated 21.01.2025, the
Principal Secretary, Higher Education, U.P. passed order dated
21.04.2025, whereby it was held that procedure initiated to fill up 22
posts of Assistant Professors at concerned Institution, would continue in
accordance with the Uttar Pradesh Secondary Education Services
Selection Board Act, 1982 on ground that the advertisements were
published on 08.08.2023 and 12.08.2023 whereas U.P. Education
Service Selection Commission Act, 2023 (hereinafter referred to as
“Act, 2023”) was notified in the Gazette of State on 21.08.2023
(wrongly mentioned as 12.12.2023 in impugned order), i.e., the
procedure for selection was already initiated before “Act, 2023” came
into force as well as that no other irregularity was found in selection
process, 1.e., due selection procedure was adopted and all candidates

were qualified and selected on merit.

5. Aforesaid order dated 21.04.2025 passed by Principal Secretary,
Higher Education, Government of U.P., is challenged in first petition,

1.e., Writ-A No. 10333 of 2025.

6. Sri VK. Singh, learned Senior Advocate assisted by Sri Shashank
Shekhar Mishra, Advocate appearing for selected candidates, i.e.,

petitioners in Writ-A No. 5920 of 2026, Sri Nipun Singh, learned Senior
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Advocate assisted by Sri Naman Agrawal, Advocate appearing for
Committee of Management of College concerned, i.e., petitioners in
Writ-A No. 5941 of 2026 and Sri G.K. Singh, learned Senior Advocate
assisted by Sri Avneesh Tripathi, learned counsel for University, have
submitted that first petition, i.e., writ petition filed by Sunil Kumar Jain,

1s not maintainable mainly on two grounds.

7. Firstly, petitioner-Sunil Kumar Jain, cannot file writ petition being
Treasurer of Committee of Management since it would be a challenge to
resolutions passed by said Committee of Management and in support of
above submission reliance was placed on the judgments passed by
Supreme Court in Kumari Chitra Ghosh and another vs. Union of India
and others, 1969(2) SCC 228 and Ayaaubkhan Noorkhan Pathan vs.
State of Maharashtra and others, 2013(4) SCC 465 as well as this Court’s
judgments in Desh Deepak Srivastava vs. State of U.P. and others,
2015(3) ADJ 352 (DB); Mita Ram Yadav and another vs. State of U.P.
and others, 2021:AHC:19808; and, Ram Pal Singh vs. State of U.P. and
others, 2019:AHC:217573, that petitioner either in personal capacity or
in capacity of Treasurer would not fall within the ambit of a “person

aggrieved”.

8. Second limb of objection was that in first petition none of the
selected candidates were arrayed as a party respondent despite their
appointment letters were placed on record and in support of submission,
learned Senior Advocates placed reliance on a judgment passed by
Supreme Court in Prabodh Verma and others vs State of Uttar Pradesh
and others, 1984(4) SCC 251.

9. Per contra, Sri R.K. Ojha, learned Senior Advocate assisted by Sri
Ritesh Upadhyay, Advocate for petitioner-Sunil Kumar Jain in first
petition, submitted that petitioner has already filed earlier writ petitions
in the same capacity and without any objection, said writ petitions were
considered on merit and were allowed to some extent, with certain
directions and on said direction the impugned order was passed,

therefore, any objection on locus may not be reopened at this stage.
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10. Learned Senior Advocate for petitioner-Sunil Kumar Jain further
tried to defend that writ petition may not be rejected on ground of non
joinder of parties since selected candidates have also approached this
Court subsequently by way of separate writ petition, being Writ-A No.
5920 of 2026. The challenge is to the procedure of selection and on legal
advice an application for impleadment of selected candidates was also

filed later on.

11. However, Court finds that aforesaid defect of non-joinder of
parties goes to the root of case since petitioner cannot deny that he was
not aware about subsequent events that selected candidates were already
appointed and they have joined at their respective posts as well as
University has granted approval also, therefore, it was necessary for
petitioner in first petition to array them as a party and in this regard
Court takes note of judgments passed by Supreme Court in Vijay Kumar
Kaul and others vs. Union of India and others, 2012(7) SCC 610, J.S.
Yadav vs. State of U.P. and another, 2011(6) SCC 570; and, Public
Service Commission of Uttaranchal vs. Mamta Bisht and others,
2010(12) SCC 204.

12.  In above background, first petition can be dismissed on ground of
non-joinder of relevant parties, however, the Court takes note that there
are two other writ petitions filed by selected candidates and Committee
of Management to challenge the subsequent orders passed on basis of an
interim order passed in first petition and that a legal issue has also been
cropped up that whether recruitment process would be considered to be
commenced with effect from publication of advertisement or at the stage
of consideration by Competent Authority, i.e., approval of appointment
and what would be the effect if meanwhile rules were amended or a new
Act was enacted, after publication of advertisement, however, before
final consideration. Therefore, for consideration of said issue Court
proceed to decide the petitions on merit, ignoring above procedural

defect.
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13. In first petition, i.e., Writ-A No. 10333 of 2025, following interim
order was passed by a Coordinate Bench on 25.07.2025:

“I. The instant writ petition has been filed seeking following main
prayers:-

"(1) Issue a writ, order or direction in the nature of certiorari
calling for the record of case and to quash the impugned order
dated 21.04.2025 passed by Respondent No. 1 ie. Principal
Secretary Higher Education, Government of U.P,, Lucknow.

(Il) Issue a writ, order or direction in the nature of mandamus
commanding the Respondents to fill up the vacant post of
Assistant Professor in the institution in accordance with law 1.e.

nn

through "U.P. Education Service Selection Commission”.

2. Sri RK. Ojha, learned Senior Counsel assisted by Sri Ritesh
Upadhyay, learned counsel appearing on behalf of the petitioner
submitted that the impugned order dated 21.04.2025 passed by the
respondent no.l in the teeth of the order dated 04.08.2010 passed by
the co-ordinate Bench of this Court in Writ-C No.45786 of 2010 (Atul
Kumar Jain Vs. State of U.P. and others). It 1s submitted that the
respondent no.1 while passing the impugned order has recorded the
wrong finding that the Uttar Pradesh Education Service Selection
Commission Act, 2023 (hereinafter referred to as the Act, 2023) is
notified/ gazetted on 13.12.2023, while it has been notified on
21.08.2023 much prior to the interview dates commenced with
19.11.2023 to 24.11.2023.

3. Mr. Ojha, learned Senior Counsel has placed the Gazette dated
21.08.2023 beftore this Court for perusal. The same has been perused
and found that the Gazette was published on 21.08.2023 not on
13.12.2023.

4. Mr. Ojha, learned Senior Counsel also submitted that there is no
valid Committee of Management in existence in the institution since
1999. It is submitted that the authority concerned by way of making
appointments in the institution without following the norms, statutory
provision and also some other considerations. It is, therefore, submitted
that the entire selection process is illegal, unjust, without sanction of
any valid authority and contrary to the law. It is vehemently submitted
that the entire selection process of the institution after the notitication/
Gazette dated 21.08.2023 by which the recruitment power of the
minority institution has been withdrawn by the State Government is
deserved to be set aside.

5. Taking into consideration of the submissions made by the learned
Senior Counsel appearing on behalf of the petitioner, averments made
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in the writ petition and documents on record, prima facie I am of the
opinion that matter requires consideration.

6. Issue notices to respondent nos.5 and 6 by ordinary post as well as
registered post on payment of PF within a week.

7. Learned Standing Counsel appeared on advance accepted notice on
behalf of State-respondents nos. 1, 3 and 4.

8. Sri Prateek Rai, learned counsel appeared on advance accepted
notice on behalf of respondents no.Z.

9. Learned Standing Counsel and learned counsel for respondent no.2
vehemently opposed the petition and prayed four weeks time to file
counter aftidavits.

10. Let them file counter affidavits within the period as prayed.

11. Rejoinder affidavit, if any, may be filed within two weeks
thereafter.

12. List on 19.09.2025.

13. Since the matter kept pending for further consideration, considering
the averments made in the petition, I am of the opinion that the
operation of the impugned order dated 21.04.2025 should be kept in
abeyance till the next date of hearing.

14. Accordingly, the operation of impugned order dated 21.04.2025
passed by the respondent no. 1, shall be kept in abeyance till the next
date of hearing.”

14. As referred above, aforesaid interim order was passed without
taking note that selected candidates were not party. On basis of above
interim order, Regional Higher Education Officer, Meerut passed an
order dated 26.02.2026 whereby the order of disbursement of salary in
favour of selected candidates was stopped with immediate effect and
subsequently by an order dated 02.04.2026 Registrar, Chaudhary Charan
Singh University, Meerut suspended the order dated 26.07.2025,

whereby approval was granted to appointments of selected candidates.

15. Some of the selected candidates, being aggrieved by aforesaid
orders dated 26.02.2026 and 02.04.2026, filed Writ-A No. 5920 of 2026
and subsequently Committee of Management of said College has also
challenged aforesaid orders by way of filing Writ-A No. 5941 of 2026,
which are also connected with first petition filed by petitioner-Sunil

Kumar Jain and are being decided finally by present judgment.
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16. Now the Court proceed to consider the issue referred in paragraph

no. 12 of this judgment.

17. Learned Senior Advocate appearing for petitioner-Sunil Kumar
Jain, vehemently referred a recent judgment passed by Supreme Court in
the case of Dr. Manoj Kumar Rawat vs. State of U.P. and others, 2026

INSC 508 wherein following question of law was also considered:

“(ii) Whether, after enforcement of the Uttar Pradesh Education
Service Selection Commission Act, 2023 (hereinafter referred as ‘the
New Act’), repealing the old Act, the recommendation dated
13.12.2023 and consequential communications and placement order
dated 12.01.2024 and 15.01.2025, issued in favour of the appellant can
be sustained within the statutory scheme of the New Act?”’

18. Above referred question of law was answered by the Supreme

Court in following manner:

“21. At this stage, it also imperative to refer to the judgement of this
Court in Kamlesh Kumar Sharma (Supra) wherein this Court had the
occasion to deal with the interpretation of the word ‘otherwise’ in
Section 13(4) of the Old Act. In the said judgement, it was held that if a
wider interpretation is given, it would run contrary to the very object of
the Old Act and permit filling of vacancy which was never advertised
and a person, who did not apply, would inadvertently be absorbed on
such vacancy. The relevant portion of the judgement is reproduced as
thus:—

“13. We find, after giving our careful consideration that in case
the appellant's argument 1is accepted by giving wider
interpretation to the word “otherwise”, it would thwart the very
object of the Act. In other words it would permit the filling of
the vacancy occurring which was never advertised and a person
in the select list panel, even though not applying for any
vacancy, would be absorbed. Hence it would be Ilimiting the
sphere of selection in contradiction to the object of the provision
to draw larger applicants by advertising every vacancy to be
filled in. We have no hesitation to say that any appointment to
be made on a vacancy occurring in the succeeding year in
question for which there is no advertisement under the
provisions of sub-section (4) of Section 12, the person on the
panel list of preceding academic year in question, cannot be
absorbed or be appointed. The word “otherwise” has to be read
as ejusdem generis, that is to say, in group similar to death,
resignation, long leave vacancy, invalidation, person not joining
after being duly selected. In other words, it would be a case of
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unforeseen vacancies which could not be conceived under
Section 12(2). Section 12(2) conceives of a vacancy which is
existing on the date the vacancy is to be advertised and which is
likely to be caused in future but constricted for a period ending
in the ensuing academic year in question. The words “likely to
be caused” under Section 12(2) are followed by the words
“during the course of the ensuing academic year” that is any
person likely to retire by the end of the academic year in
question. In other words, such vacancies could be foreseen and
not unforeseen. While vacancies under Section 13(4) are
unforeseen vacancies which fall under the group, death and/or
resignation. Hence the word “otherwise” cannot be given the
wide and liberal interpretation which would exclude a large
number of expected applicants who could be waiting to apply
for the vacancies occurring in the succeeding year in question.”

22. In view of the above, it is observed that under the scheme of Old
Act, the act done was issuance of recommendation dated 03.08.2022 by
the Director. Simultaneously, in response to the appellant's
representation dated 26.06.2023, the Director vide letter dated
17.08.2023 to the Special Secretary has unequivocally made it clear
that after issuance of the previous recommendation on 03.08.2022
under the government instructions and applicable law, no arrangement
for changing the place of posting can be made. In such a scenario, prior

to the commencement of the New Act on 21.08.2023, the act done by

the authorities was_issuing the recommendation dated 03.08.2022,
which remained valid and no further action was recommended vide

letter dated 17.08.2023. Therefore, in furtherance to the repeal and
saving clause under Section 31(2) of the New Act, the act done will be
treated only to the extent indicated above.

23. It is even more surprising that after the letter dated 17.08.2023 and
commencement of the New Act, the Joint Secretary, Government of
Uttar Pradesh, on his own accord, issued order dated 12.01.2024
recommending the name of the appellant for being posted as Principal
of Meerut College. In our view, after commencement of the New Act.

the validity of the list/panel under the Old Act will automatically lapse
and the authorities are duty bound to follow the procedure under
Sections 10 and 11 of the New Act to take steps for appointment on the

post of Principal. Thus, the concerned authorities could not have issued
the letter dated 13.12.2023 on the basis of the list prepared under the
Old Act and thereafter, passed the consequential orders on 12.01.2024
and 15.01.2024, to effectively recommend and appoint the appellant on
the post of Principal of Meerut College.

24. At this stage and in to understand the real intent of Section 31 of
the New Act, it is necessary to refer Section 6 of the Uttar Pradesh

General Clauses Act, 1904 dealing with the ‘Effect of repeal’, whereby
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it is clear that in case any Uttar Pradesh Act repeals any enactment
hitherto or hereafter, then unless a different intention appears, the

repeal shall not revive anything not in force or existing at the time at
which the repeal takes eftect. Further, it shall not affect anything duly

done, suftered or incurred under any enactment so repealed. Therefore,
the act done, as also indicated above, was the recommendation dated

03.08.2022, which could not be implemented. The authorities have

clearly intended that after issuance of the recommendation dated
03.08.2022. no subsequent change in the place of posting can be made

in terms of the letter dated 17.08.2023. Thereafter, on 21.08.2023. the
New Act came into force. Thus, there was no occasion for the
authorities to issue the order dated 13.12.2023 and, consequent
recommendation dated 12.01.2024 and order dated 15.01.2024 in
favour of the appellant, under the pretext of Section 13(4) of the Old
Act indicating that the position had otherwise fallen vacant. Therefore,
with the assistance of Section 6 of the Uttar Pradesh General Clauses
Act 1904, the effect of repeal of the Old Act is clear insofar as it will
not revive the previous list or the act done under the Old Act, which is

having the effect of repeal.” (Emphasis supplied)

Learned Senior Advocate has also referred another judgment of

Supreme Court passed in the case of State of U.P. and others vs. Rachna
Hills and others, 2023 SCC OnLine SC 506 and relevant part thereof is

mentioned hereinafter:

“Re issue no. 3 : Whether the posts of teachers could be filled as per
the Rules and Regulations that existed when the vacancies arose and
not as per the amended Regulations?

28. The Division Bench, as well as the Single Judge of the High Court,
accepted the submission of the selected candidates that the vacancies to
the post of teachers could be filled only as per the Rules and
Regulations that operated when the vacancies arose and not as per the
Regulations that came to be amended thereafier.

29. We have already held that approval of DIOS is mandatory and that
the Act injuncts the appointment of a Teacher without such approval.
We have also held that the legal regime concerning the appointment of
Teachers does not contemplate any concept of deemed appointment if
the DIOS does not decide upon the proposal within 15 days. Under
these circumstances, the reference to and reliance on the principle that
Rules that existed at the time when vacancies arose will govern the
appointments is misplaced.

30. In any event, it 1s now a settled principle of law that a candidate has
a right to be considered in the light of existing Rules, which implies
Rules in force as on the date of consideration. This principle is aftirmed
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by this Court in Deepak Agarwal v. State of U.P. (2011)6 SCC 725, as
below:

“26. It is by now a settled proposition of law that a candidate has
the right to be considered in the light of the existing rules, which

implies the ‘“rule in force” on the date the consideration took
place. There is no rule of universal or absolute application that

vacancies are to be filled invariably by the law existing on the
date when the vacancy arises. The requirement of filling up old
vacancies under the old rules is interlinked with the candidate
having acquired a right to be considered for promotion. The

right to be considered for promotion accrues on the date of
consideration of the eligible candidates. Unless, of course, the

applicable rule, as in Y.V. Rangaiah case lays down any
particular time-frame, within which the selection process is to be
completed. In the present case, consideration for promotion took
place after the amendment came into operation. Thus, it cannot
be accepted that any accrued or vested right of the appellants
has been taken away by the amendment.”

31. While reaftfirming the above referred principle, in a subsequent case
of Rajasthan State Sports Council v. Uma Dadhich, (2019)4 SCC 316,
(in which one of us was a member Dr. D.Y. Chandrachud, J., as he then
was). This Court noted:

“5. There is merit in the submission which has been urged on
behalf of the appellants that the respondent had no vested right
fo promotion but only a right to be considered in accordance
with the rules as they existed on the date when the case for
promotion was taken up. This principle has been reiterated in
several decisions of this Court. (See H.S. Grewal v. Union of
India, Deepak Agarwal v. State of U.P, State of Tripura v.
Nikhil Ranjan Chakraborty and Union of India v. Krishna
Kumar.”

(emphasis supplied)

32. In a recent decision, in State of Himachal Pradesh v. Raj Kumar,
2022 SCC OnLine SC 680, after reviewing a number of decisions on
the same subject, this Court formulated the following principles:

“70. A review of the fifteen cases that have distinguished
Rangaiah would demonstrate that this Court has been
consistently carving out exceptions to the broad proposition
formulated in Rangaiah. The findings in these judgments, that
have a direct bearing on the proposition formulated by Rangaiah
are as under:

1. There is no rule of universal application that vacancies
must be necessarily filled on the basis of the law which
existed on the date when they arose, Rangaiah's case
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must be understood in the context of the rules involved
therein.

2. It is now a settled proposition of law that a candidate has a
right to be considered in the light of the existed rules,
which implies the “rule in force” as on the date
consideration takes place. The right to be considered for
promotion occurs on the date of consideration of the
eligible candidates.

3. The Government is entitled to take a conscious policy
decision not to fill up the vacancies arising prior to the

amendment of the rules. The employee does not acquire
any vested right to being considered for promotion in

accordance with the repealed rules in view of the policy
decision taken by the Government. There is no obligation

for the Government to make appointments as per the old
rules in the event of restructuring of the cadre is intended

for efficient working of the unit. The only requirement is
that the policy decisions of the Government must be fair

and reasonable and must be justified on the touchstone of
Article 14.

4. The principle in Rangaiah need not be applied merely
because posts were created, as it is not obligatory for the
appointing authority to till up the posts immediately.

5. When there is no statutory duty cast upon the State to

consider appointments to vacancies that existed prior to
the amendment, the State cannot be directed to consider
the cases.”

(emphasis supplied)

33. In view of the clear enunciation of the law, we have no hesitation in
rejecting the submission made by the learned counsels for the
Respondents, that the vacancies that existed prior to the amendment of
Regulation 17 of Chapter II, must be governed by unamended rules.”

(Emphasis supplied)
20. Learned Senior Advocate also submitted that permission to initiate
process of selection was granted by Director of Higher Education by
letters 04.08.2023 and 08.08.2023, however, it was with a specific
condition that in case the proposed Education Service Selection
Commission came into existence and resultantly there would be any
change in process, permission would be deemed to be cancelled. By

referring said condition, learned Senior Advocate further submitted that
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immediately after the advertisement new “Act, 2023” was came into
force, therefore, permission to initiate earlier process was deemed to be
cancelled and any process subsequent to it, which led to appointment of

selected candidates, would be non-est.

21. Learned Senior Advocate also submitted that a litigation with
regard to dispute of Committee of Management is still pending before
this Court in Writ-C No. 45786 of 2010, wherein an interim order was
passed on 04.08.2010 that no election shall be conducted and, therefore,
a time barred Committee of Management was not even empowered to
initiate process of selection, as such, permission would have not been
granted vide an order dated 04.08.2023, however, later on said order was
recalled by a subsequent order dated 06.05.2024, which was subject
matter of earlier round of litigation and that effect of said interim order is

still in existence.

22. Per contra, learned Senior Advocate appearing on behalf of
petitioners in Writ-A No. 5920 of 2026, i.e., writ petition filed by
selected candidates, submitted that once a process was already initiated
with due permission and advertisement was also published then such act
would be protected though subsequently “Act, 2023 came into force
and for that learned Senior Advocate has referred Section 31 of Act,
2023, i.e., “Repeal and Savings” and in support of his submission placed
reliance on a judgment passed by a Full Bench of this Court in Santosh
Kumar Singh vs. State of U.P. and others, 2015(7) ADJ 179 (FB) and
referred the questions framed therein as well as answer given to said
questions, which are reproduced hereinafter:

“(a) Whether even after the rescission of Removal of Difficulties

Orders under Section 33-E of the Uttar Pradesh Secondary Education
Services Selection Board Act, 1982 (Act) (U.P._Act No. 5 of 1982),

with _effect from 25 January 1999, the Committee of Management

retains _the power to make ad hoc appointment against short term
vacancies _only because it _had published an advertisement for the

purpose prior to 25 January 1999;

(b) Whether on enforcement of Section 33-E of the Act rescinding the
Removal of Difficulties Orders issued earlier, the Committee of
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Management has lost all powers to make ad hoc appointment against
short term vacancies;

(c) Whether under Section 16-E of the Intermediate Education Act
1921 (Act of 1921), there is a power with the Committee of
Management to make ad hoc appointment against short term vacancies
and if so then for what period; and

(d) Whether the Division Bench in the case of Subhash Chandra
Tripathi v. State of U.P,, Writ-A No. 70721 of 2010, decided on 14 July,
2014, has laid down the correct law.”

“20. We consequently answer the reference in the following terms:

(a) Despite the rescission of the Removal of Difficulties Orders by
Section 33-E of U.P._Act No. 13 of 1999 with eftect from 25 January

1999, the power of the Committee of Management to make

appointments against _short term vacancies, where the process of
appointment had been initiated prior to 25 January 1999 by the

publication of an advertisement, would continue to be preserved;

(b) On the enforcement of the provisions of Section 33-E, the power of
a Committee of Management to make ad hoc appointments against
short term vacancies would not stand abrogated in a case where the
process of selection had been initiated prior to 25 January 1999;

(c) Under Section 16-E of the Intermediate Education Act, 1921, the
Committee of Management is empowered to make an appointment
against a temporary vacancy caused by the grant of leave to an
incumbent for a period not exceeding six months or in the case of
death, termination or otherwise, of an incumbent occurring during an
educational session. An appointment made under sub-section (11) of
Section 16-E as provided in the proviso thereto shall, in any case, not
continue beyond the end of educational session during which the
appointment was made; and

(d) The judgment of the Division Bench in Subhash Chandra Tripathi
(supra) is aftirmed as laying down a correct interpretation of the
Judgment in A A Calton (supra).” (Emphasis supplied)

23. Learned Senior Advocate also placed reliance on a judgment
passed by a Coordinate Bench of this Court in Rajiv Kumar vs. State of
U.P. and others, 2024 SCC OnLine All 5843, wherein similar view was

taken.
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24. With regard to submission that recruitment process would
consider to begin with issuance of advertisement, learned Senior
Advocate for selected candidates referred a judgment passed by a
Constitution Bench of Supreme Court in Tej Prakash Pathak and others
vs. Rajasthan High Court and others, 2025(2) SCC 1 and relevant part

thereof is reproduced hereinafter:

“13. The process of recruitment begins with the issuance of
advertisement and ends with the filling up of notitied vacancies. It
consists of various steps like inviting applications, scrutiny of
applications, rejection of _defective applications or elimination of
ineligible candidates, conducting examinations, calling for interview or
viva voce and preparation of list of successful candidates for

appointment.”

XXXX

“65.1 Recruitment process commences from the issuance of the

advertisement calling for applications and ends with filling up of
vacancies;” (Emphasis supplied)

25. Learned Senior Advocate further submitted that in case of any
ambiguity in the opinion rendered by a Bench of lesser strength even of
Supreme Court, this Court would be legally entitled to follow a
judgment passed by a Larger Bench of the Supreme Court, i.e., in
present case the judgment passed by Constitution Bench in Tej Prakash

Pathak (supra), so far as above issue is concerned.

26. Learned Senior Advocate also submitted that it may be a case of
haste by giving appointment letter but haste may not be considered an
illegality and at the most it could be an irregularity, which can be
ignored, if otherwise the process was legally sustainable. Merely on a
ground that no election of Committee of Management was undertaken
for last many years, there would not be a vacuum and students of

College should not suffer due to non availability of Teachers.

27. Sri G.K. Singh, learned Senior Advocate assisted by Sri Avneesh
Tripathi, learned counsel for University has adopted above referred
arguments of learned Senior Advocate for selected candidates and

submitted that Writ-A No. 10333 of 2025 filed by petitioner-Sunil
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Kumar Jain is liable to be dismissed not only on locus but on ground of
misjoinder of parties also. The University has already granted approval
to appointments and interim order was granted, without disclosing

misjoinder of parties.

28. Learned Senior Advocate appearing for Committee of
Management in Writ-A No. 5941 of 2026, has also adopted above
referred arguments made on behalf of selected candidates as well as
University that there was no illegality in selection process. Committee of
Management has took a decision for granting appointment on basis of
deeming clause since Vice Chancellor of University concerned has not
granted approval within stipulated time and, therefore, in terms of
proviso to Section 31(11)(c) of U.P. State Universities Act, 1973 that
there was a deemed approval for appointment of selected candidates,
approval was deemed to be granted. Selected candidates have already
joined and subsequently vide order dated 15.01.2025 Vice Chancellor of
the University has accorded approval also, therefore, at this stage at the
behest of petitioner-Sunil Kumar Jain, selected candidates cannot be
ousted specifically when there is no allegation that they were not duly

qualified or requisite procedure for selection was not followed.

29. Sri Sanjeev Singh, learned Additional Advocate General assisted
by Sri D.K. Singh, learned Additional Chief Standing Counsel and Sri
Saurabh, learned Standing Counsel appearing for State-Respondents, and
assisted the Court on legal issue, whether impugned order assailed in
first petition was legally sustainable or not. Learned Additional Advocate
General submitted that impugned order whereby selection process was
found to be legal since commenced prior to Act, 2023 came into force,
would not survive in the light of a judgment passed by Supreme Court in
Rachna Hills (supra) and he referred the discussion in reference to issue
no. 3 therein, which is already quoted in earlier paragraph of this
judgment. Learned Additional Advocate General has fairly placed
reliance on a judgment passed by Supreme Court in Government of
Andhra Pradesh and others vs. Sri Sevadas Vidyamandir High School
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and others, 2011(9) SCC 613 that in case recruitment process was
already begin, it may be protected.

30. Learned Senior Advocates for selected candidates, University and
Committee of Management, have objected the submission of learned

Additional Advocate General, being contrary to the counter affidavit

filed on behalf of State.

31. Now the Court proceeds to consider above submissions of

respective parties on referred issue.

32. There is no dispute so far as dates are concerned that Director,
Higher Education has accorded permission vide orders dated 04.08.2023
and 08.08.2023 to fill up 22 posts of Assistant Professors in College
concerned. In pursuance of permission the concerned College issued
advertisements on 08.08.2023 and 12.08.2023. Said permission was
recalled subsequently vide order dated 06.05.2024 passed by Secretary,
Higher Education, Government of U.P., which was subject matter of
challenge in earlier round of litigation and during pendency of said
litigation order dated 06.05.2024 was recalled by a subsequent order
dated 20.11.2024 and that Act, 2023 came into force with effect from its

gazette notification on 21.08.2023, i.e., subsequent to advertisement.

33. As referred above, in earlier round of litigation both orders
whereby permission was recalled and subsequent order whereby said
order was recalled were set aside and matter was remitted back to
concerned State Authority to pass a fresh order taking note of relevant

factors including the effect of repeal.

34. In above background, an order dated 21.04.2025 was passed by
the Principal Secretary, Higher Education, which is impugned in first
petition, whereby it was held that since publication of advertisement was
prior to enforcement of Act, 2023, therefore, it would not be illegal to

continue with selection process in terms of earlier Act of 1982 and not

by “Act, 2023”.
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35. After considering rival submissions and judgments placed on
record, the Court finds that in Dr. Manoj Kumar Rawat (supra) an issue
was considered of fresh recommendation to change the place of posting
of a wait listed candidate and in such circumstance it was held that
earlier recommendation would not be protected after considering the
issue of effect of repeal of old Act and enforcement of new Act as well
as in terms of Section 6 of U.P. General Clauses Act, whereas in the
present case issue is process of a selection which was admittedly
commenced after due permission by publishing advertisement before
“Act, 2023” came into existence, therefore, the Court finds that the facts
of Dr. Manoj Kumar Rawat (supra) may not be applicable in the present

casce.

36. Now the Court takes note of Rachna Hills (supra), however, finds
that it is distinguishable on facts and law as well. In present case there is
a “deemed approval” also, therefore, approval of Vice Chancellor of
University may not be necessary after stipulated time, whereas in
Rachna Hills (supra) there was no “deeming clause”. Further, in present
case it is the stand of State that selection procedure can be continued as
per old procedure even after Act, 2023 came into force, whereas in
Rachna Hills (supra) the opposition was of the Government. Other
distinguishable features are that in present case selection was started
with prior permission and in Rachna Hills (supra), there was an
amendment in the Act, whereas in present case a new Act, namely, Act,
2023 was enforced and earlier selection process can still be protected

under Repeal and Saving clause, which was done by the order impugned.

37. The Court finds that in given circumstances above referred both

judgments are not applicable.

38. Otherwise also there is a judgment passed by a Constitution Bench
in Tej Prakash Pathak (supra) wherein issue involved in present case was
was considered and it was held that process of recruitment begins with
issuance of advertisement and ends with filling of notified vacancies and

rules of game cannot be changed after it commenced, therefore, the
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Court finds that in given circumstances there would be no difficulty to
follow the judgment passed by Constitution Bench of Supreme Court in
Tej Prakash Pathak (supra) that recruitment process would commence

from the date of advertisement.

39. In aforesaid circumstances, the Court finds that in strict
interpretation the first petition filed by petitioner-Sunil Kumar Jain is not
maintainable on ground of non-joinder of parties. Still the referred issue
1s answered that in facts and circumstances of present case, this Court
follows the judgment passed by a Constitution Bench of Supreme Court
in Tej Prakash Pathak (supra) and that the judgments passed by Supreme
Court in Dr. Manoj Kumar Rawat (supra) and Rachna Hills (supra)
would not be applicable in the present case. There is no allegation that
selected candidates were not qualified. Only on a ground that a writ
petition is pending from 2010 on a dispute of Committee of
Management, there may not be a vacuum as well as students of the
College concerned cannot be forced to suffer in absence of teaching
staff. The conditions imposed in permission was in anticipation and as
discussed above, the selection process was protected by provisions
“Repeal and Savings” of Act, 2023, therefore, such condition has no
legal consequence. No candidate has come forward being aggrieved by
the impugned decision, therefore, the Court finds that there is no
illegality in impugned order dated 21.04.2025. Since advertisements
were issued before Act, 2023 was enforced, therefore, procedure
applicable earlier vide Act of 2019 was followed and selection process
was found to be legal. Further, since approval has also been granted and
selected candidates are working, therefore, the outcome of above
discussion, on facts and law, is that no interference be caused in order

impugned in first petition.

40. In view of above, Writ-A No. 10333 of 2025 filed by petitioner-

Sunil Kumar Jain is dismissed. Interim order therein is vacated.

41. Consequently, orders impugned in Writ-A Nos. 5941 of 2026 and
5920 of 2026, i.e., orders dated 02.04.2026 and 26.02.2026 become non-



28
Writ A No. 10333 of 2025

est since they were passed on basis of interim order passed in Writ-A No.

10333 of 2025 and its legal consequence shall follow.

42,  Writ-A Nos. 5941 of 2026 and 5920 of 2026 are accordingly
disposed of.

43.  Writ-C No. 45787 of 2010 (Atul Kumar Jain vs. State of U.P. and
others) be listed in third week of July at 12.30 PM before appropriate

Bench for final hearing.

May 29, 2026 (Saurabh Shyam Shamshery,].)
AK
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