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HON'BLE CHANDRA KUMAR RAI, J.
1. Heard Mr. Ramesh Chandra as well Mr. Shashi Prakash

Mishra, learned counsel for the petitioners, Mr.Amit Kumar Singh,
learned counsel for the private respondents and Mr. Sanjay

Kumar Ray, learned Standing Counsel for the state respondents.

2. Brief facts of the case are that the dispute relates to plot no.34
(2-11-4), plot no.35 (0-8-19) and plot no. 37/1 (0-8-0) total area 3-
8-3 of khata no.277, situated in village-Baro, Tappa-Menhdawal,
Pargana-Maghar Basti, Tehsil-Khalilabad, District-Basti. In the
basic year of consolidation operation, the aforementioned Khata

no.277 was recorded in the name of petitioners in exclusive
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manner as Sirdar. One suit under section 229-B of U.P. Zamindari
Abolition and Land Reforms Act, 1950 ( hereinafter referred to as
the U.P.Z.A.& L.R. Act) was filed by respondent nos.2 and 3
(Jaglal and Faujdar) which was dismissed by trial court vide
judgement and decree dated 16.11.1970. Against the judgement
and decree of trial court dated 16.11.1970, appeal was filed by
respondent nos.2 and 3, which was allowed and matter was
remanded back before trial court to decide the suit afresh. During
pendency of the suit under section 229-B of U.P.Z.A. & L.R. Act
village in question came under the consolidation operation
accordingly suit under section 229-B of U.P.Z.A. & L.R. Act was
dismissed as abated. Against the basic year entry of Khata in
question, an objection under section 9-A (2) of U.P. Consolidation
of Holdings Act 1953 (hereinafter referred as the U.P.C.H. Act)
was filed by respondent nos. 2 and 3 with the allegation that
Khata in dispute was acquired by Ghirau son of Rupan and after
death of Ghirau, Khata in question was recorded in the name of
his widow Smt. Jhinka @ Chhotka and after the death of Smt.
Jhinka @ Chhotka. Khata in dispute was succeeded by Chetai,
Jaglal and Fauzdar, but the Khata in dispute was wrongly
recorded in the name of Chetai in cxclusive manner as such
respondent nos.2 and 3 be recorded over Khata in dispute along
with legal heirs of Chetai. The legal heirs of Chetai. contested the
claim of respondent nos.2 and 3 stating that Khata in dispute was

acquired by Chetai after the separation taken place between
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Chetai and his brothers. The claim was also set up by petitioners
that the Khata in dispute was not recorded in the name of Smt.
Jhinka @ Chhotka as there was no identity and continuity of the
holdings of Smt. Jhinka @ Chhotka. The claim was also set up on
behalf of petitioners that the present holding is new holding
acquired exclusively by Chetai. The claim was also set up by
petitioners that there was no pleading of joint acquisition by
Chetai and respondent nos.2 and 3 from any joint family fund.
Issues were framed before the consolidation officer and parties
have adduced evidence in support of their case. Consolidation
officer vide order dated 30.5.1978, allowed the objection filed by
respondent nos.2 and 3 directing to record the name of
respondent nos.2 and 3 as co-tenure holder of Khata nos.277as
well as declared 1/3rd share of petitioner, respondent nos.2 and 3.
Against the order of Consolidation Officer dated 30.5.1978, an
appeal under section 11 (1) of U.P.C.H. Act was filed by
petitioners before Settlement Officer of Consolidation. Assistant
Settlement Officer of Consolidation heard the matter and vide
order dated 29.12.1978 allowed the appeal filed by petitioners
setting aside the order of Consolidation Officer dated 30.5.1978
and directed that Khata no.277 shall be recorded in the name of
petitioners in exclusive manner as well as name of respondent
nod.2 and 3 was ordered to be expunged. Against the order
dated 29.12.1978 revision under Section 48 of U.P.C.H. Act was

filed by respondent nos.2 and 3. The aforementioned revision was
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heard by Joint Director of Consolidation Officer and same was
allowed vide order dated 17.8.1979 accepting the claim of co-
tenancy set up by respondent nos.2 and 3 setting aside the
appellate order and maintaining the order of consolidation officer.
Hence this petition on behalf of the petitioners for the following

relief:-

"(i). Issue a writ in the nature of certiorari quashing the
order of the respondent no.1 dated 17.8.1979 (Annexue
IV) and confirming the order of the Assistant Settlement

Officer Consolidation dated 29.12.1978 (Annexure IIl)."

3. This court admitted the writ petition and dispossession of the
petitioners from the land in dispute was stayed vide order dated

22.11.1979.

4. In pursuance of the order dated 22.11.1979, parties have

exchanged their pleadings.

5. Learned Counsel for the petitioners submitted that petitioners
were recorded in the basic year of consolidation operation over
the khata in dispute as khata in dispute was acquired by
petitioners' father namely Chetai as his exclusive holding. He
submitted that suit under section 229-B of U.P.Z.A.&L.R. Act filed
by respondent nos.2 and 3 was dismissed as abated due to
consolidation operation in the village in question. He submitted

that objection under section 9-A (2) of U.P.C.H. Act filed by
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respondent nos.2 and 3 was allowed in illegal and arbitrary
manner granting co-tenancy right to respondent nos.2 and 3 as
such title appeal filed on behalf of petitioners was allowed and the
order passed by Consolidation Officer was set aside recording
finding of fact that Co-tenancy cannot be granted to respondent
nos.2 and 3 in the facts and circumstances of the case. He
submitted that Deputy Director of Consolidation has exceeded his
revisional jurisdiction at the relevant point of time in setting aside
the order of Settlement Officer of Consolidation and maintaining
the order of Consolidation Officer. He further submitted that there
is no continuity and identity of the holding in the name of Smt.
Jhinka @ Chotka in 1323 fasli, as such co-tenancy cannot be
granted to respondent nos.2 and 3. He submitted that Khata in
dispute was acquired by Chetai as such unless cliam for granting
co-tenancy is proved in accordance with law, the title objection
cannot be allowed by consolidation officer. He further submitted
that revisional court has misread and misconstrued the record of
the case while passing the impugned revisional order allowing the
claim of co-tenancy. He further submitted that statement of
witness should be read as a whole to assess its value rather
considering the evidence of witnesses in piecemeal. He further
submitted that it is settled principle of law that member of joint
Hindu family can acquire his property in exclusive manner, as
such even being member of joint family, exclusive tenancy right

can be acquired by one branch of the family although in the
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present case there was separation in the family when the
settlement of the khata in dispute was made in favour of
petitioner's father namely Chetai. He submitted that impugned
revisional order passed by Director of Consolidation should be set
aside and the order passed by Assistant Settlement Officer of

Consolidation should be maintained.

6. On the other hand, learned counsel for the private respondents
submitted that name of Chetai was recorded over the Khata in
dispute being eldest member of family as karta khandan as such
there is no illegality in granting co-tenancy to respondent nos.2
and 3, who are real brothers of Chetai. He submitted that
Consolidation Officer after framing issues and considering the
evidence on record has held that name of Chetai was recorded
over Khata in dispute in the capacity of Karta Khandan as such
respondent nos.2 and 3, who are real brothers of Chetai are
entitled to co-tenancy right but the order of Consolidation Officer
has been illegally set aside in appeal by Assistant Settlement
Officer of Consolidation, accordingly Joint Director of
Consolidation has rightly set aside the order of Assistant
Settlement Officer of Consolidation and maintained order of
Consolidation Officer granting co-tenancy right to respondent
nos.2 and 3. He submitted that Joint Director of Consolidation has
not exceeded his revisional jurisdiction rather exercise revisional
power in maintaining the order of Consolidation Officer which was

passed considering the evidence on record granting co-tenancy
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right to respondent nos.2 and 3. He submitted that no interference
is required against the impugned order passed by Joint Director of
Consolidation under section 48 of U.P.C.H. Act and writ petition is

liable to be dismissed.

7. | have considered the arguments advanced by the counsel for

the parties and perused record.

8. There is no dispute about the fact that in the basic year of
consolidation operation, petitioners who are sons of Chetai were
recorded. There is also no dispute about the fact that against the
basic year entry of Khata in dispute, an objection under section 9-
A(2) of U.P.C.H. Act filed by respondent nos.2 and 3 for granting
co-tenancy right was allowed by consolidation officer vide order
dated 30.5.1978. There is also no dispute about the fact that title
appeal filed by petitioners was allowed by Assistant Settlement
Officer of Consolidation vide order dated 29.12.1978 setting aside
the order of Consolidation Officer dated 30.05.1978. There is also
no dispute about the fact that revision filed by respondent nos.2
and 3 was allowed by Joint Director of Consolidation vide order
dated 17.8.1979 setting aside the appellate order dated
29.12.1978 and maintaining the order of Consolidation Officer

dated 30.5.1978.

9. In order to appreciate the controversy involved in the matter,
perusal of family pedigree as mentioned in paragraph no.2 of writ

petition will be necessary, which is as under:-
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Rupan
|
| |
Ghirau Dukkhi
| I
Mst.Jhinka @ Chhotka | | |
Chetai Jaglal Faujdar
|
| | | |
Pardesi Munnu Hardar Nandlal

10. The aforementioned family pedigree is not disputed between

the parties.

11. The perusal of two issues framed before the consolidation

officer will be also necessary, which is as under:-

1. T ST @ 3MdR fafafed @rdr & gg@rder a sheell &

2. gfe g af uan) o1 31T T 872

12. The Consolidation officer, considering the evidence, has held
that name of Chetai was recorded over Khata in dispute as Karta
Khandan, as such respondent nos.2 and 3 will be entitled to co-
tenancy right over Khata in dispute. The assistant settlement
officer of consolidation, while deciding the appeal filed by
petitioners, has considered the question of granting co-tenancy
right in detail in the light of revenue entry of plot in question, as
such perusal of relevant portion of the appellate order will be

necessary, which is as under:-
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"IURIG dgeT Uell Bl WHPBR &1 dierr b1 Ho b fGariea
TeT a8l A8 = U7 kT | STRATET & RE & Thdd @Al
2323 B0 IR ¢ foiod we g & fAarfea mer sieer fear
RIS & AT HIITHR SEIABR gol & (ST = 3Maf &
&1 I R H el foh faarfad et iRt =1 et et oft ofik 3k
TR & g1 et sfiFHT S Bledr & 9 T gg SR ITH
TR & 918 BRIG BI el 999 |7 Her a7 § f5 oA
foE gt 9 fiRTs; dl A1 A § 39 WA & a1 faanfea

Mer sfiient TR Ieh! 3ikd ot [eft aar ehivenr & 733 & a1
3T Ul hl et ordiere wReeht & 39+ sg= d T § &

faranfaa et 39 arg Iag i da1 o1 89 Bl

g™ Taa=<t sfaprt = srot fAvfa & forar & fs wRaseft = o=
I Toii B & Bhel & fob SRS ASITS & oitemar 396 gdoi
F da1 it g5 $° T8 € I fOar Fag, I A T WeR
SHIGRY ged & Ugal & e gkt 7R T 3R 37T ST HBM
g1 o fORe & wRasht 7 quefim fhan & 6 fijrss a1 &lRa

2f-TepT B BicenT o) SiY 3 8127 o Ugel MR - | & 3k e
7 foham R uget T e ofik fry ord WR foram o geh STt

Trasft g &, aRasht A el € fh gear &Y STHaRY 371 fudr
6§ 3% T8l & Wl @t Ig oft IR et & o gear &
fpan o 91c 98 W | 39 SRl QAgH gaa=<d) sifdart 3
qRasft & STart Hered wR faear Tl fRam 3TN ardt & Srarl
Ggrad &t giR T fohd gt fagara-ita 71 forar |

TRRSM BT STRTSH SIS & Sietrar R aran &l Ga1 H g3 o W1
et 8 ' T Y fagH Iaa=<t AYFRY 7 Tald TRT 8 SRS

fASE & amad weft 3 uga &€ g Qo & 5 39 fuar 9as
! Uar foham germ & I9eh IWied 9g = § g WE g &
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SRTSf FASTE & Sretrar off 3ak aren Y Ia1 HI g5 F© I 8
31iTa qdoll Y a1t g8 4f Rarfea am g 8t 1

WR AT W A1 foh @R difdd exar fo akar afFifaa
sifaved fgg uRarR a1 3R sfdwer fg=g aRar & Sursia @

faarfed mer eReT AT JferEr Sutfia fehar mar | erdier
1 Y ¢ foh [A9TST agd Ugel 81 73T o7 Sidfch HISaR 31U

a3 el & o et ASTTS iR @ gt Y dar i g8 @
S 3TeHY Teh A ¥8d & 99T foRT & | 99T 811 & ATd SehT I
o Bl 77| SARATS] BISIGR JUT 39 TTaTe STl & a9 4
Y & 5 U wIc o farfed mer @i Sidd & orar uel &
3T gt Wit &1 519 Uk aR fig uRaR fAvwea 81 mar at wR
39 Afdd R g S dheal g o RAarfea mer & dar g & a9
ORaR Tgad o7 | ITRATGNTY] & 918d & o & WE § &

ITRATGITYT g gifad st | orawef ¢ b St fAanfed mer der
fohar a1 39 Hg URaR WY o |

g arferaddr STRaTA! 7 2368 3Rodlo TS ko, 236¢ 3TRoSto
UST 368 Yo 303(Ro 24§ JIUH whid U gog arrd follT TReg
IR HicT 39 &G TR T8 ] BNl | 23§8-3%0 Sfo UST Lo
gqfeld 3T WR AR gl gNTl Hifch 9 a1 H Ig AIfad -8 g
foh are} 7T (SIRATEY 70T T heett fAaTfed TTer WR IS SfT &
JIER Tifed =1el & 8k 7 g8 @ifda & 6 Rarfea mer sag=
HHE UTadl 8 | R36¢ 3TRogto O 388, 3afed & @y ghm
i faarfaa mmer 93¢ wHel sryar IHE gd & #1 UaT B g
el & ofk UsTgell & 7 UHT hig T1eT & | 2]4E R0 3MT.03[Ro
g &1¢ O 208 off 30 a8 W A& @ g =i & Rafea
el Pl A farg IRAR gRT 4a1 e Hifed gt 8

SRIFT o fauta faenfea mer 2333 wo & Sieat fAear forvrs &
W 3ifehd € PIdPR TW@IAGRR | 238¢ o # fAamfed mer

3T & fOdT Aag, ¢ auf ged o S gof & 24 Ho A farfea
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el Ads, oh ATH {0 Q0 ST hich gof g1 8343 Ho¥ fdarfad wmer

ST ¢ Ho R0 9§ chech ST & T Ads, BT A 3ifdhd &
s W g foh fdarfad mer 233 wo # =ds srdien< & fudr =
a7 foha STt 323 wo T (Ghviae) T8l glarl afe erdier= sfimdt

Blchl & SR UTd al =Tl JdTideh 3333 H0 & BidT | 833

o th HEd H 938¢ H0 934§ o 234 0 o Hed U foieh w8t
AT € | SRATE! 0T hl T8 HoF a1 € foh & 2hud) Stear &
i & 3R 7 Tt ey g b shud) siea we 75 RAefed mer

3rdiet & T A4S, & A8 23¢¢ W0 A Ped 2 a§ ok ol
£ YR Icaxardt T R g 6 3 wifed o fp Rarfed et s

Ty gRT Ot fohar mar e Rusi=fea $hafadt & der fohan
T

R]19¢ 3RO Sfo TuIR H URSNY el & drad Ig Ad dad fohal
T gfk -

It is also settled that members of the joint Hindu family
even if he is joint co-possession separate property such
property belongs exclusively to him and no members of

the co-possessary can claim any interest.

gd YUH JcoRdiel 0T g Iifad hed A orgwe w2 fo&h faanfea
el iR 3 Rusi=fea Hufadt 7 faanfea met &t dar e |
g Al foRTS @1 Ut sfiAdl Blehr & 7g & uad
faarfad Ter dds & A1 a8l gl g 3R 9 Jgd o |1y g
W gl b w=hgd gara gt TR | it Sl & g &
UdTd STHIGRM A faarfed mer R seett o forar ghr iR Ads
oh T d-gT S fahar gh T IciRaTe 0T &l I 39 Tl & fh
T h ATY gaoid Rusi=eiea hufadt # gorm | o1 d 9 fAshy
R ugar f& fAerfed mer a9gr srdieie @1 & IR arar 7o
YgEIdeR T8l ¢ 3dieT A §c1 8 3R EhpR g A 3 |
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3TTaeT

il TR d Sl 8 fagH gama=<i ifdert o vk G=iw
30-4-lo¢ ARET fhar STraT 81 WraT @ 06 didare wRaeft
3nfe & ATH d9IgT gt 9T 3R IRdrdl 07 SHTelTel 3ffe &
Yg@deR o faere @ist g |

TS M ee fAfad efld ewr gt |

gayfaferfo:

8o %Iﬁo tﬂoq:fo @_5’
Fogodfo, Tl 3]-2R-9¢"

13. Perusal of finding of fact recorded by Assistant Settlement
Officer of Consolidation as quoted above demonstrate that
appellate court has taken into consideration the revenue entry,
duration mentioned in the khatauni as well as fact of non
continiuty and identity of revenue entry of the Khata in dispute in
holding that co-tenancy cannot be allowed in favour of respondent
nos.2 and 3. The finding of fact has also been recorded by
appellate court that after separation of family, the settlement was
made in favour of petitioners' father Chetai, as such it cannot be
said that the name of Chetai was recorded as Karta Khandan.
The Joint Director of Consolidation has allowed the revision filed
by respondent nos.2 & 3 without reversing the finding of fact
recorded by appellate court in proper manner. The perusal of
revisional order demonstrate that revisional court has mentioned

the duration of entry in 1348 Fasli as one year, but the Khatauni of
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1348 Fasli which is annexed along with writ petition as annexure
no.1 demonstrate that duration of entry was 9 years, as such the

impugned revisional order cannot be sustained in the eye of law.

14. It is also material to mention that in the year 1979, the Deputy
Director of Consolidation was having limited jurisdiction under
section 48 of U.P.C.H. Act, as section 48 of U.P.C.H. Act was
amended giving wider power with effect from 10.11.1980, as such
the revisional order dated 17.8.1979 cannot be sustained on the

ground of limited revisional jurisdiction also.

15. It is also well settled principle of law that any member of joint
family can acquire his separate property from his own fund as
held by this court in the case reported in 1978 RD 1 Ram Chandra
Dubey and another vs. Deputy Director of Consolidation, Deoria
and others. Paragraph nos. 20, 21, 22 and 23 of judgment will be

relevant for perusal, which are as under:-

"20. Accordingly, | find that the view taken by the
Consolidation Authorities that the land belongs to the
joint family and that the respondent No. 4 had half share
in Khata No. 50 is correct and does not call for
interference. Hence the mere fact that the sale-deed
was executed in favour of the petitioners alone, that
would not mean that the respondent No. 4 would not be
entitled to get the right of Bhumidhar along with them.

21. So far as Khata Nos. 95-A and 95-B are concerned,
the same were also entered in the name of Sarju as his
Sirdari. It is also settled that a member of the joint Hindu
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family, even if he is joint can possess separate property.
Such property belongs exclusively to him and no
member of the co-parcenery, not even his male heirs
can acquire any interest in it. Accordingly even if it is
correct that the petitioners were the members of the joint
family of which the respondent No. 4 was also a co-
parcener, the same would not entitle respondent No. 4 to
get rights of a sirdar over the disputed land. The
Settlement Officer and the Deputy Director of
Consolidation held the respondent No. 4 to be the sirdar
of this Khata simply on the basis that he was a member
of the joint family. None of the two authorities found any
evidence on record to show that the property was either
acquired by respondent No. 4 along with the petitioner or
that the petitioners threw it into the common hotch-
potch. The claim of the respondent No. 4, therefore, over
these plots simply on the basis that as both the parties
were living jointly, therefore, the property must be held to
be the joint property of all cannot be accepted. The sub-
mission of the learned counsel for the respondent No. 4
that the name of Sarju was recorded in the
representative capacity because he was the Karta of the
family cannot also be accepted inasmuch as there is no
evidence on record to prove that the land of these two
Khatas was ever treated by the petitioners or the
respondent No. 4 as that of the joint family. Accordingly,
the claim of respondent No. 4 with regard to Khata Nos.
95-A and 95-B cannot be upheld.

22. In the result, the writ petition succeeds in part and is
accordingly allowed. The judgments of the Settlement
Officer, Consolidation and that of the Deputy Director of
Consolidation with regard to Khata No. 50 is upheld but
that of sirdari Khata Nos. 95-A and 95-B are quashed.
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Consequently, the judgment of the Consolidation Officer
is restored. In the circumstances of the case the parties
shall bear their own costs.

23. Petition partly allowed."

16. This Court in another case reported in 1978 RD 51 Bala
Charan and others Vs. State of Uttar Pradesh and others has held
that there can be presumption of Joint family but there can no
presumption of Joint family property. paragraph nos.6, 7 and 8 of
the judgment renderedin Bala Charan (Supra) will be relevant for

persual, which are as under:-

“6. In the case in hand no evidence was adduced on
behalf of the opposite parties that there was nucleus from
which the plots in question were acquired. It was not
proved that the Patta was acquired out of the joint family
funds, nor was it established that the income raised out of
the plots in question was utilised by the other members of
the joint Hindu family, nor any effort was made to show
that the plots in question were blended with the joint family
property and the opposite parties had thus acquired co-
tenancy rights therein. The fact that the plots standing in
the name of Mitthoo were held to be joint family property
would not go to prove that the plots in question which
stood in the name of Thakur were also joint family
property. The Deputy Director of Consolidation had thus

erred in holding that the opposite parties had acquired co-
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tenancy rights in the said plots. The Consolidation Officer
had also erred likewise. In my view the Settlement Officer
(Consolidation) had applied the correct principles of law to
the facts of the case. The orders passed by the Deputy
Director as also the Consolidation Officer cannot,

therefore, be maintained.

7. In the result, the petition is allowed with costs. The order
dated 23-7-1968 passed by the Consolidation Officer and
the order dated 5-8-1970 passed by the Deputy Director of
Consolidation are quashed. The order dated 8-11-1968
passed by the Settlement Officer (Consolidation) is

restored.

8. Petition allowed.”

17. Considering the findings of fact recorded by Assistant
Settlement officer of Consolidation while deciding the appeal
under section 11 (1) of U.P.C.H. Act, revenue entry of plot in
question demonstrate that there is no identity and continuity of in
dispute jurisdiction of revisional court under section 48 of U.P.C.H.
Act in the year 1979 as well as the ratio of law laid down by this
court in Ram Chandra Dubey (supra) & Bala Charan (Supra), the
impugned revisional order dated 17.8.1979 passed by respondent
no.1-Joint Director of Consolidation cannot be sustained in the

eye of law as such the same is hereby set aside.
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18. The writ petition is allowed. The Order of appellate court
dated 29.12.1978 passed by Assistant Settlement Officer of

Consolidation is hereby maintained.

19. No order as to cost.

(Chandra Kumar Rai,J.)

July 1, 2026
PS*

Digitally signed by :-
PRITI SHARMA
High Court of Judicature at Allahabad
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