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1. Heard Sri Shakti Swarup Nigam, learned Senior Advocate assisted
by Sri Karshit Nigam, learned counsel for petitioner and Ms. Bushra
Mariyam, learned Senior Advocate assisted by Sri Bager Mehadi,
Advocate for Respondent-2.

2. Since the issue involve 1n this case is purely legal, therefore, with
the consent of parties, the Court proceed to decide it without exchange of

pleadings.

3. Petitioner before this Court is M/s Shahi Export House (now
known as Shahi Export Pvt. Ltd.). A domestic inquiry was initiated
against Respondent-2, a Workman, under petitioner concerned and on

basis of inquiry report said Workman was terminated. The date of



Writ C No. 26630 of 2026

inquiry report is 28.09.2001 and order of terminated is dated 17.10.2001.

The Workman raised an industrial dispute before Labour Court, Noida.

4. An issue which was to be framed as a preliminary issue, i.e.,
whether domestic inquiry conducted by petitioner against Workman was

fair or not, was framed as an additional issue.

5. Before making adjudication to said additional issue, the evidence
from side of Employer was also taken on record and by impugned order
not only additional issue was decided but on basis of evidence so
recorded, a finding was returned that charges levelled against Workman
were not found proved. It was held that domestic inquiry was unfair as
sufficient opportunity was not granted to Workman and on consideration
of oral as well as documentary evidence, so led, it was further held that
no proper opportunity was granted to Workman, therefore, the order
dated 17.10.2001, whereby Workman was terminated from services, was
held to be illegal and directed that it’s legal consequence shall be

followed.

6. Learned Senior Advocate appearing for petitioner has placed
reliance on a judgment passed by this Court in M/s Dwarikesh Sugar
Industries Ltd. vs. Presiding Officer, Labour Court, Rampur and others,
2023:AHC:44828 wherein this Court has considered the judgments
passed by Supreme Court in Delhi Cloth & General Mills Co. Ltd. vs.
Ludh Budh Singh, 1972(1) SCC 595; Cooper Engineering Ltd. vs. P.P.
Mundhe, 1975(2) SCC 661; Workmen of M/s Firestone Tyre & Rubber
Co. of India (P) Ltd. vs. Firestone Tyre & Rubber Company, 1976(1)
SCC 819; Shambu Nath Goyal vs. Bank of Baroda, 1983(4) SCC 491;
Rajendra Jha vs. Presiding Officer, Labour Court, 1984 (Supp.) SCC
520; Neeta Kaplish vs. Presiding Officer, Labour Court and another,
1999(1) SCC 517; Karnataka State Road Transport Corporation vs.
Lakshmidevamma, 2001(5) SCC 433; Management of Madhurantakam
Cooperative Sugar Mills Ltd. vs. S. Viswanathan, 2005(3) SCC 193;
Union of India and others vs. Dinesh Prasad, 2012(12) SCC 63; M.L.
Singla vs. Punjab National Bank and others, 2018(18) SCC 21; and, U.P.
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State Road Transport Corporation vs. Gajadhar Nath, 2021(10) SCC
697. He further submits that there is no ambiguity in position of law that
if an industrial dispute is raised against the order passed on basis of
domestic inquiry, the Labour Court at first instance will decide an issue,
whether domestic inquiry was fair or not. In case answer is in
affirmative, the dispute will not further proceed for adjudication.
However, in case answer remain in negative, the Employer shall be
granted an opportunity to present evidence to prove the charge and
Labour Court on basis of evidence so led before it, will decide matter on
merit, whether charge was proved or not. For reference, relevant part of
the judgment passed by this Court in M/s Dwarikesh Sugar Industries

Ltd. (supra) is reproduced hereinafter:

83 A% fag W U7 &7 @ [y i & fagrT arg sifdaer g
FooIEdT 1318 GBI G &7 3T S1a<de &

o8 Aiar Falerer (Qd 7 Fewii@a) 7 ITaT e 7 qd 7 ol gt
Fe U TIeT [Aeer Fi Ald JUIY g, (9992) ¢ gT AL 494 &
JHITT 3 [0 & &5 G19] BT Io0idd [T, [ 51 Jae/T IH ZIRT @1 78 Sl
T [T STATAT & T T1 & G FAHIT 3 FHET 397 Fod a7 YaIIE
@ a7 &1 75 571 3T o, GIeT i HEIT FAT &, dq Yl HAAH] H 1318
FAT 8, 13 @l Jreiie &k U7 &1 98 [ & & F97 9947 GIRT &1 718 afia
F1 FTEAIE] I T H 81 R ARF GJE & 13 Sl 1 Fraarg] Irad
&7 G & 7 8 vF T 8 77 7Ega qIeT W YT I 9T 3R e F FiE
797 81 7871 78 STIT & T HTIHITT FIeT 38 B THIT F ThaT &1

P4 T AT Jg [FERT FVar & @ ST F Frdarel ST &7 & T
F g o, aol al 3T SFNOFR F UIeT Tl § gl 1aag F1 T I @
SITEI ¥ [HEIRT &7 bl & FIT I T 7 d1 FaeT GIT J&gd @18 77
13T% FT 8 IR 13975 1 G183 HATER TR 0T F1Y R [A&ART FA B/

96 Aiar Fqlerer (g7 7 Iin@a) 7 78 i FeT T 7 [ TR [gI
FETH FrTd ZIT JFAT Fld BT & AT T WS Fi: e 3R
(2903) ¢ TR T ce3 7 & srgaRa 134T 74T 81

20,  FTaH =TT 7 QA.Ue. e (97 7 sedif@a) 7 78 glaunea
1337, F1@ Galard FT 1G9 G T G HATETNIT T, HA: 5H 217 HT
TE 1A 97 13 31 Td FH RIF [a5 & &7 7 38 797 T3 [49R & [Hiod
F? 3 T o 719 Fel% T IAT 4 57T 373 I @ SR 7 &1 5777 @
FIIATE] GAIIT F91 FNI FoRT 01T & T2 T URIQA] 7 97 Frarerd 7
FYRIFT TIFHAT 78] 9141 &, dl FEaTH =TT 7 T8 1R 1547 15 947
17T 7 AFNAFR Fl I 3 91
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gc.  TET T [A9El GRT 3T =T F1 QU 918 & U HUT Rad @& q
Jieaer Aisaed &g fav. (q@ A Iewif@a) 77 o7 37 #7 1397 & gl
quf i 7 Fg el a7 & 7 =raree @7 g e T8 8 1 T 9
ST JUTHE T I & H ARIFNF a5 a1 & 917 1891 o1d  dHed
fa=5371 @1 U GIEl [H9IRT 41 T Ghell 81 G~ ST Yd 7 Iewid 137 & I
quf 415 @ 179/ & 397 Q. Qe IeTe (g 7 Ieii@a) 7 78 e G
[FEiRa 15T 14T 15 97 =1 & HRITYE fawg 1 9] Siia @&l IRd
JYTIHE T1T &1 BT T 3G [¥190T @ JTI=7 &1 3771 F1 FHaT8] & Tl
8, 89 R & I =r4Ierd, JUl Yis @ [0 @7 Freid @0 @& [y areq
Te1 &1

P¢.  TIAqIql & FIT ST 40141 @ ST 97 TE HYT 1T AT & 1 I
TR [a+¢ 7 a1 g Fic @1 41 &, a7 o1 gl Ja-4d &l T q18d
GH T F FHE 3% B GUf T &, [SGer 3G iy i ISrar Hie
TSET 7 TATT AT F UGT Fig ol FRUT BT FI7 T8 1597 &, a5 qeq 7
G U7 @ FRU IHF T1Y Hlg GETIT §AT &l §HF HAldlRad Hiaard 7
G §67 FETH T & dadnAe 6 & R aert ST (dhud)
(Q@ 7 FeRa) 77 1397 & 135 97 =177, Jrer 7 &, 7] i IR & 4T
T @ farg g 39T e 3 fory are 787 8. 37iY IF fAg ae @ ot ek
a1 ST FHarT & FIF [y Flaas] @& Fiey sfea@ar 4 GHEEE Ys
griRlaTer Adae g Ay ar . (g7 7 sevil@a) F are 7 179 7
o gv st se7 12/

Yo. IWiFT T T 91T & & YT H GIaET 718 GIRT Ied T 1401 @
gRefeT eqrgdd 1971 AU 9 & FHE TE [aI] 97 [ IHdH
=TI F1 & 71571 ZIRT 19 T AATe MAeT Fid 3% ST JEiaT; (99¢:3)
& TG T gep 7 AGiw B WA WerHiT HFA, @aT Fid pecy
(@) ga &l avo, 3 /a1 7 37T Fig AT &l @i ar vt
FIAT &, I Fae GIRT 18 &I &3 @l FrET [F & U7 & Tl &/
FT 3HF] TRITN [a-5, 13 T & ST AT T HI &, & [H&IR0T T
FAIR 3T TMed a7 TRA 7 &1 Fid I & &1 & T8 Tegd &ed @l
FrET FX 31 aed 3T FId G Ws 7 GgHT § T8 e 3T 3
JURIFT 311 U1 7 F1E [@RETHTIT T8 & e 41T &1 STaiT & &1 &1 98
TreT 97 1 FET FAT T 15 a qred ol qEga &A1 g &, faad
JIE AT 7 3 7 81 T 7 FreHr Fife dpicves &, al [Haiar o Fig ot
TIAgeT o1 757 G771 TiaerT 9ic 7 U gott. for, wid @4 5e, (eev¢) ?
SCC 6§ &1 SFANRT Fd Y H&R 98 H T8 [HI0/d [T 13 9] i @
[Asgerar g afe geT 38 al 38 ARt g & &7 7 & [Afola [ar srd 7
IFF 1T &1 TIeT 3 TR U7 JIE 100 [35a7 S1d1 faarg daer qiey 34 &
TTT 9 & THT G I, 1517 GT Giae 913 7 [9€1Ra 147 i al go7 &7
77 & 13T & GIE [T ST @ed 1 Tong Wid & &1 §awdl 7 TeHld Ieeaid
BV (Jrgid Rt . qiicer & G177 Ie@r 7147 [H4v19) 98 &g 1347 fa 57
T FHUT 1 GRIQIATT 7 G183 37 7 31T d1e 31 F1daiel & T a
7017 @4 G ggat HYT o7 [FERaT &7 THhdT &, Fild 3T STEHIT BT ST
TiBgIeaas & 7 13 a1 [afer & graenT & dgdi

?e. 37 RiGer deore (qd@ A Fewif@a) @ Ui 1 gieiicrT o Gasbar
& GIY 1397 qerg, GHFE Uabel 05 T T8 1741 e 13 argwlt damr
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(q@ 7 Fewii@a) 7 78 o [FUiRa a7 & gieg i Her 781 8, & i
RPN &7 & G447 Ja99% 78] 8, Teg 7 dl T8 95 & THE T8 la5
13=reTEliT & &7 Hi7 T & UHT Gier 9is 7 [4U1a 7 @gl 1 [HEiRd [ar 81
oaT7 i G & & R #are (9 7 Ieeif@a) & 7eae 23 & &R 7
HIFET W15 & [0 B 3o T Tl &, SIT9eled @ [a991d &/

PP FURIFT [AATUT BT GIRUITH & [ 9 =1 FT A & 135 TIPS
&G & " G ST G & BT [a5 [FEIRT & FIF IEF [0 & FuI~T
&1 AT F FIGIET B [T, 9T AT § ITT JET FHA GHT
TR fawg G2 47 TG SEIHI0T T TIET & Gre 18 34 &1 JrefT o &
AT &1 AT FeHd0T 7§ AT gIRT GRey 7 81 5 Frefr &1 718 ot &
TR [a75 & "0 GTid [H9q& 8" G147 5719, Jeg 947 ~rareid 7 Jre-T
[A7ET G §T E1eT SITAIAT 13T TeT 57l F16T 97 =rlerd & FHE Teged
133 T 38F FldRad Te] id H F&gd qIgT W 41 [d=% #d gV T8
[FETRA 13T 13 7 @aer g9 St gV &ff ae] ygegia i Jaena 4

P2 YH T SR FE [FERT FaT 8 1% g S el 78 & al
Facl IH 18 T 57} IqF THEY ¢1eF ag 163 T T THAIT i Gt GF el
T4 8 & TR U7 g 7 [T I a5 T IR @ifad &lar & ar g
7] TAH JRIUT H GH Frerd 7 -1 187 (571 G ST H FEaE &
G T GH =G17d @ FHE A18) T 1391 1547, 57 qUf &7 & A3 8/
(3F Far Faferer (qd 7 Iieon@a) & & & 29 T v¢) FHFR F TRT
18T GIRT Fd 3 [314ek GBI 3T @iE iTy FHHHIE &l 78] 17T Tabell
81 AT 3H &I YT AT HIGI @ 97T HeT HEeaqol & 1& 97 =qrqied 7
FYRIFT FETI% FIc -

"ZH §% 31T & T H TGlaq F18T FacT IR 1]
&7 &1 & Toar o, [57a =1 &I dler ledid 24.11.2016 @& &7
N T B A [t off T & 7 @ ygars @ T AR T 8
Gl T ST B AR T & =rarerd H J&gd 191 T4 Sd: 7T
gl & 59 FI7 7 [T T&] 1337 ST Gbal & 9AF ol
PAR T IURIFT 24914491 H d ST @0 el 24.11.2016 90141
g

"STET T ladleb 24.11.2016 F1 418HF FIRT 3T dleT feifdat &
Gre BSATeT T 571 T 797 & dl 354 G ST & 1T Talg ITAPHT
GRT [elf@T &9 (3-13), 135 188 @7 lelf@d & (3-14), Fiar
138 BT fell@a H7 (3-15), T FHR F7 [l @d & (3-16), =
PAR FT [1@T HIT (3-17), I TGIAGRAT FT fell@d &7
(3-18), 379Na FHR H F [l@d &I (3-19), Rid= FHIE F7
[ai@a &9 (3-20) 7egd 133 T4 &1 §T aeqt Ft @q JqTF
qrE-2 wrT St st alerer e q g 7 it S R &
FGT AAF F THE R AT F TR §7 TATET F TIT bl 7T
R &1 TRRIFT T T TATETT 2TET YT ME? F ciabe i, g
R AT 7 Aeqga F 3an 4 a7 & i wa wiFar @ ave @
gMa &1 e T 3 T TAETT F FIT TRT AT F THET
&t sifarer 1334 ar ey wet & 3 g & v gy g ar 2w or g,
T TRIFT T T TAE T7 & ET YT i & e 3717
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iy T 7 DT FT R SIeT: 7T 5% ST T TE [ 78
T T G 3 IR st AR [t ggarer & sni#er gom
gh 3 ot g T 1 giR 71 gF & I Retiaw 24.11.2016 Ft sidw
GRT 519 9 ¥ W 24 Rt & w=1 # gong F o4t otle 377
YA ot AT FIRT 13591 T4 577: 7 T} 3T F17 F g1 7l &
[ 131 24.11.2016 F1 1A [557 881 T 9ITfAeT 6T 81 3777 7 81
3T T F1 135 1719 24.11.2016 @1 T=1 @1 eirg 7 31 741 811"

() A

P8, TWIFT [G9R [H F GRUTHEGEY [F=RIE® 1319 fa-5 T &R
1337 ST 8 135, 9 =iy @1 ARt §9 F g @ g i 14598 T
HIT 8" @ Q0% favg qIbT IHFT [T & qied AR TR &
oAy & A F FAATE] A% §7 & FeA! qed 1 SR g9
175987 qTg STl 8, dl 9H =iy HIA JoTl & FHTIT 1 AT F G &,
7eq F1a §H =TT T8 TIdl & I T ST g &, dl 1T @l 913% &
[d€g SARIT FIRT 7 & [e77 187 37 B1 Al 717 1 Tad A e
T1eT g7 T & [RFiar gRT A 5T g@r & @ IR 18T @ TR W T8
IR T [ FRIT FIfad FicT 8 4T 78, 39 & YT JH ~11erd 53] il
A 134 719 G167 &1 377 [0 T HTER T&] §4T Tl

P4 FaH FEGT 7 UF 7G04 0T I qeI; R AT graaid i
T TR A1, (P09?) 3 T LT ¢90 7 FFHT 7l Wraw &7 2T (@
# Feeii@d) 3 17917 7 [8g1=i 71 Y7 3o019T [3H4T 15, Fls 177151 GIRT 1
T} T I 0T Gl Il &, T AT @ [T Bl T8 HEGT T
G TGT 3T &1 81T, 13 3G GIT FHBN & 1d€g B1 T41 Fdara] 314 &1
g&1 70T 7 e W & gt IaT (q@ 7 Jee@aq) @ [T @ o
eI 19T [5 FuRie IR 7 97T T G183 37 &7 JfFR Gl &
7 @ FeTi=es, 51 qI7 F @1 1R & g &/

P& JAHIT FHE B YH =17 7 & IGNAF FI H) 81 gel 3G T
I 5787 & F T @ T @ FAIET 37 T & FGHT AT RSy 8
13T TEIT Z&] T8 HlH 99/ H 5T Geh HIE T [e110 13T T &éeg Sl
215 & 777 gad iR T e T IS A AEAG G & - T AT
F FIT 139 719 T8 O% S [391R 1354771 3 &1 e FIedl @ HIROT e
HTRRT AT &1 I &1

(8) AT

PO, FTENTT TRT HIG 7113 03. 99,9000 A& [64 57Id & 7ol Tl are
G T F1 FARNT F FARRIT [T T & 135 97 =rarerd &d@ 7aq
TRIT fag ‘&7 SR 719 19T 8 &1 [F¥RT 7T T 33 11017 3 HTe
77 &1 AT @ BTG FETAF EG G HT FN [T 9T 18T 3§ g7
& @l SR §9 ST IV UIg Il 8, dl 9H ~1aIeTd Id J18T @ ATER U
&1 YT 1017 37171 3T FIIaTE] HToT & &: Hgl & 337 THIT FHT/

PC.  TURIHRT A3 F GIT TRT TIEABIT HfIF 87 & &b 7 Jfaq 7 &

A&aia &1 srdt 817
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7. Learned Senior Advocate appearing for Respondent-Workman has
placed reliance on a judgment passed by a Coordinate Bench of this
Court in Shashi Export Private Limited vs. State of U.P. and others,
2018:AHC:22600, wherein a similar issue was involved between parties
to this Court and Labour Court concerned has adopted similar procedure

and Coordinate Bench has dismissed writ petition filed by petitioner.

8.  During argument it is informed that aforesaid judgment in Shashi
Export Private Limited (supra) was challenged at the behest of petitioner
before Supreme Court, being Special Leave to Appeal (C) No. 11076 of

2018 (Shahi Exports Ptv. Ltd. vs. State of U.P. and another), which was

dismissed on 07.05.2018. For reference paras 9, 10 and 11 of aforesaid
judgment in Shashi Export Private Limited (supra) is reproduced

hereinafter:

“9. I have considered the arguments of the counsel for the petitioner
and examined the record. In view of plea raised by the petitioner in
paragraph-19 of written statement, Labour Court framed an additional
1ssue on 28.03.2007 "Whether domestic inquiry was fair and proper
and has been done in consonance of principles of natural justice?".
Labour Court also directed that this issue would be decided along with
main issue referred to i1t. The petitioner has not only examined V.K.
Solanki (Inquiry Officer) as EW-1, on 13.09.2007 but also filed entire
papers relating to domestic inquiry from the stage of suspension on
16.08.2001 to dismissal on 27.10.2001, to prove that inquiry was fair
and proper. The petitioner also examined Rajendra Ahuja (Manager
Karmik & Administration) as EW-2, on 22.07.2010, Neeraj Harjani
(Assistant General Manager) as EW-3, on 21.09.2016 and Promod
Kumar Gupta (senior supervisor) as EW-4, on 23.03.2017, to prove the
charges as leveled against respondent-3, in domestic inquiry. After
close of the evidence, the petitioner filed writfen arguments on
03.05.2017 and never demanded any further opportunity for additional
evidence. Arguments that the petitioner was not given opportunity to
prove charges against respondent-3 is misconceived.

10. A copy of the charge sheet of domestic inquiry has been filed as
Annexure-2 to the writ petition. In the charges, incidents dated
09.07.2001, 10.07.2001, 12.07.2001, 27.07.2001, 08.08.2001,
11.08.2001 and 14.08.2001 were mentioned. In none of these incident,
name of Smt. Ranjana Jha (respondent-3) has been mentioned. Only
allegation against respondent-3 was that on 14.08.2001 after 2.00 p.m.,
the workers (including respondent-3) had assembled at factory gate and
began to shout that whoever would inquire about production, he would
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not be able to stand on his leg. It is admuitted that the petitioner was not
engaged in production work rather she was checker of finished material
and posted in Finishing Department. Rajendra Ahuja (Manager Karmik
& Administration) EW-2, in his cross examination has admitted that
there 1s no evidence to prove that respondent-3 had participated in go
slow move. Neeraj Harjani (Assistant General Manager) EW-3, in his
cross examination has admitted that respondent-3 has not assaulted any
person. Promod Kumar Gupta (senior supervisor) EW-4, in his cross
examination admitted that Ranjana Jha was working in finishing
department and had not assaulted any workman or the officer of
management. Thus charges of domestic inquiry was not proved before
Labour Court. Finding in this respect does not suffer fiom any
illegality.

11. V.K. Solanki (Inquiry Officer) EW-1, in his cross examination
admitted that envelope, in which notices were sent to respondent-3 did
not contain her correct address. Smt. Ranjana Jha in her statement has
stated that Inquiry Ofticer conducted inquiry inside factory premises
and she or other employees were not permitted to enter factory
premises. This statement has been believed by Labour Court. Finding
that domestic inquiry was not fair and proper does not sufter from any
illegality. ”

9. I have considered above submissions and perused the record.

10.  So far as position of law is concerned, even a Coordinate Bench
has passed a different order, this Bench can still follow the judgment
passed in M/s Dwarikesh Sugar Industries Ltd. (supra) wherein several
judgments passed by Supreme Court on the issue was considered,
however, the same were not considered or placed on record for

consideration before Coordinate Bench in Shashi Export Private Limited
(supra).

11.  Coordinate Bench in Shashi Export Private Limited (supra) has
placed reliance on Lakshmidevamma (supra), however, the same was
only with regard to legal consequence of an ex parte inquiry and the
aspect of procedure to be undertaken was not considered. Whereas, this
Bench in M/s Dwarikesh Sugar Industries Ltd. (supra) has taken note of
judgments passed by Supreme Court which has prescribed specifically

the process to be adopted by Labour Court in such circumstances.
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12. Learned Senior Advocate for petitioner has placed reliance on a
judgment passed by Supreme Court in State of Uttarakhand and others
vs. Sureshwati, 2021(3) SCC 108 that position of law as referred above
was reiterated and for reference relevant part of said judgment is

reproduced hereinafter:

“18. This Court has in a catena of decisions held that where an
employer has tailed to make an enquiry before dismissal or discharge
of a workman, 1t is open for him to justity the action before the Labour
Court by leading evidence before it. The entire matter would be open
before the tribunal, which would have the jurisdiction to satisty itselt
on the evidence adduced by the parties whether the dismissal or
discharge was justified.

19. A four-Judge Bench of this Court in Workmen v. Motipur Sugar
Factory (P) Ltd. AIR 1965 SC 1803 held that :

“l1. It is now well settled by a number of decisions of this Court
that where an employer has failed to make an enquiry before
dismissing or discharging a workman it is open to him to justity
the action before the tribunal by leading all relevant evidence
before it. In such a case the employer would not have the benefit
which he had in cases where domestic enquiries have been held.
The entire matter would be open before the tribunal which will
have jurisdiction not only to go into the limited questions open
to a tribunal where domestic enquiry has been properly held (see
Indian Iron & Steel Co. Ltd. v. Workmen [Indian Iron & Steel
Co. Ltd v. Workmen, AIR 1958 SC 130] ) but also to satisty
1tself on the facts adduced before it by the employer whether the
dismissal or discharge was justified. We may in this connection
refer to Sasa Musa Sugar Works (P) Ltd. v. Shobrati Khan [Sasa
Musa Sugar Works (P) Ltd. v. Shobrati Khan, AIR 1959 SC
923] , Phulbari Tea Estate v. Workmen [Phulbari Tea Estate v.
Workmen, AIR 1959 SC 1111], and Punjab National Bank Ltd.
v. Workmen [Punjab National Bank Ltd. v. Workmen, AIR 1960
SC 160] . These three cases were further considered by this
Court in Bharat Sugar Mills Ltd. v. Jai Singh [Bharat Sugar
Mills Ltd. v. Jai Singh, (1962) 3 SCR 684], and reference was
also made to the decision of the Labour Appellate Tribunal in
Ram Swarath Sinha v. Belsund Sugar Co. [Ram Swarath Sinha
v. Belsund Sugar Co., 1954 LAC 697] It was pointed out that
‘the important effect of omission to hold an enquiry was merely
this : that the tribunal would not have to consider only whether
there was a prima facie case but would decide for itself on the
evidence adduced whether the charges have really been made
out’. It is true that three of these cases, except Phulbari Tea
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Estate case [Phulbari Tea Estate v. Workmen, AIR 1959 SC
1111], were on applications under Section 33 of the Industrial
Disputes Act, 1947. But in principle we see no difference
whether the matter comes before the tribunal for approval under
Section 33 or on a reference under Section 10 of the Industrial
Disputes Act, 1947. In either case if the enquiry 1s defective or if’
no enquiry has been held as required by Standing Orders, the
entire case would be open before the tribunal and the employer
would have to justity on facts as well that its order of dismissal
or discharge was proper. Phulbari Tea Estate case [Phulbari Tea
Estate v. Workmen, AIR 1959 SC 1111] was on a reference
under Section 10, and the same principle was applied there also,

the only difference being that in that case there was an inquiry
though it was defective. A defective enquiry in our opinion
stands on the same footing as no enquiry and in either case the

tribunal would have jurisdiction to go into the facts and the
employer would have to satisty the tribunal that on facts the
order of dismissal or discharge was proper.”

20. Subsequently in Delhi Cloth & General Mills Co. v. Ludh Budh
Singh [Delhi Cloth & General Mills Co. v. Ludh Budh Singh, (1972) 1
SCC 595] this Court held that : (SCC pp. 615-16, para 61)

“60. ... (1) If no domestic enquiry had been held by the
management, or if the management makes it clear that it does
not rely upon any domestic enquiry that may have been held by
1t, 1t is entitled to straightway adduce evidence before the
Tribunal justifying its action. The Tribunal is bound to consider
that evidence so adduced before it, on merits, and give a
decision thereon. In such a case, it is not necessary for the
Tribunal to consider the validity of the domestic enquiry as the
employer himself does not rely on it.

KoK

(3) When the management relies on the enquiry conducted by it,
and also simultaneously adduces evidence before the Tribunal,
without prejudice to its plea that the enquiry proceedings are
proper, it is the duty of the Tribunal, in the first instance, to
consider whether the enquiry proceedings conducted by the
management, are valid and proper. If the Tribunal is satistied
that the enquiry proceedings have been held properly and are
valid, the question of considering the evidence adduced before it
on merits, no longer survives. It is only when the Tribunal holds
that the enquiry proceedings have not been properly held, that it
derives jurisdiction to deal with the merits of the dispute and in
such a case it has to consider the evidence adduced before it by
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the management and decide the matter on the basis of such
evidence.”

21. Reliance is also placed on the judgment of this Court in Workmen
v. Firestone Tyre & Rubber Co. of India (P) Ltd. [Workmen v.
Firestone Tyre & Rubber Co. of India (P) Ltd., (1973) 1 SCC 813 :
1973 SCC (L&S) 341] wherein the broad principle regarding holding
of the enquiry were spelt out as : (SCC pp. §27-29 & 831-32, paras 32
& 40-41)

“32. From those decisions, the following principles broadly
emerge:

‘(1) The right to take disciplinary action and to decide upon the
quantum of punishment are mainly managerial functions, but if
a dispute 1s referred to a Tribunal, the latter has power to see if
action of the employer is justified.

(2) Before imposing the punishment, an employer is expected to
conduct a proper enquiry in accordance with the provisions of
the Standing Orders, it applicable, and principles of natural
Justice. The enquiry should not be an empty formality.

(3) When a proper enquiry has been held by an employer, and
the finding of misconduct is a plausible conclusion flowing from
the evidence, adduced at the said enquiry, the Tribunal has no
Jurisdiction to sit in judgment over the decision of the employer
as an appellate body. The interference with the decision of the
employer will be justified only when the findings arrived at in
the enquiry are perverse or the management is guilty of
victimisation, unfair labour practice or mala fide.

(4) Even if no enquiry has been held by an employer or if the
enquiry held by him is found to be defective, the Tribunal in
order to satisty itself about the legality and validity of the order,
had to give an opportunity to the employer and employee to
adduce evidence before it. It 1s open to the employer to adduce
evidence for the first time justifying his action, and it is open to
the employee to adduce evidence contra.

(5) The eftect of an employer not holding an enquiry is that the
Tribunal would not have to consider only whether there was a

prima facie case. On the other hand, the issue about the merits of
the impugned order of dismissal or discharge is at large before

the Tribunal and the latter, on the evidence adduced before it,

has to decide for itself whether the misconduct alleged is
proved. In such cases, the point about the exercise of managerial
functions does not arise at all. A case of defective enquiry stands
on the same footing as no enquiry.
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(6) The Tribunal gets jurisdiction to consider the evidence
placed before it for the first time in justification of the action
taken only, if no enquiry has been held or afier the enquiry
conducted by an employer is found to be defective.

(7) It has never been recognised that the Tribunal should
straightaway, without anything more, direct reinstatement of a
dismissed or discharged employee, once it is found that no
domestic enquiry has been held or the said enquiry is found to
be defective.

(8) An employer, who wants to avail himself of the opportunity
of adducing evidence for the first time before the Tribunal to
Jjustity his action, should ask for it at the appropriate stage. If
such an opportunity is asked for, the Tribunal has no power to
refuse. The giving of an opportunity to an employer to adduce
evidence for the first time before the Tribunal is in the interest of
both the management and the employee and to enable the
Tribunal itself to be satistied about the alleged misconduct.

(9) Once the misconduct is proved either in the enquiry
conducted by an employer or by the evidence placed before a
Tribunal for the first time, punishment imposed cannot be
interfered with by the Tribunal except in cases where the
punishment is so harsh as to suggest victimisation.

(10) In a particular case, afier setting aside the order of
dismissal, whether a workman should be reinstated or paid
compensation 1s, as held by this Court in Panitole Tea Estate v.
Workmen [Panitole Tea Estate v. Workmen, (1971) 1 SCC 742]
within the judicial decision of a Labour Court or Tribunal.’

koK

40. Therefore, it will be seen that both in respect of cases where
a domestic enquiry has been held as also in cases where the
Tribunal considers the matter on the evidence adduced before it
for the first time, the satisfaction under Section 11-A, about the
guilt or otherwise of the workman concerned, is that of the
Tribunal. It has to consider the evidence and come to a
conclusion one way or other. Even in cases where an enquiry
has been held by an employer and a finding of misconduct
arrived at, the Tribunal can now difter fiom that finding in a
proper case and hold that no misconduct 1s proved.

41. We are not inclined to accept the contentions advanced on
behalf of the employers that the stage for interference under
Section 11-A by the Tribunal is reached only when it has to
consider the punishment after having accepted the finding of
guilt recorded by an employer. It has to be remembered that a
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Tribunal may hold that the punishment is not justified because
the misconduct alleged and found proved is such that it does not
warrant dismissal or discharge. The Tribunal may also hold that
the order of discharge or dismissal is not justified because the
alleged misconduct itself is not established by the evidence. To
come to a conclusion either way, the Tribunal will have to
reappraise the evidence for itselt. Ultimately it may hold that the
misconduct itselt is not proved or that the misconduct proved
does not warrant the punishment of dismissal or discharge. That
1s why, according to us, Section 11-A now gives full power to
the Tribunal to go into the evidence and satisty itself on both
these points. Now the jurisdiction of the Tribunal fo reappraise
the evidence and come to its conclusion enures to it when 1t has
to adjudicate upon the dispute referred to it in which an
employer relies on the findings recorded by him in a domestic
enquiry. Such a power to appreciate the evidence and come to its
own conclusion about the guilt or otherwise was always
recognised in a Tribunal when it was deciding a dispute on the
basis of evidence adduced before it for the first time. Both
categories are now put on a par by Section 11-A.”

13. In aforesaid circumstances, when law on issue is very clear and
reiterated by Supreme Court time and again, the procedure undertaken
by Labour Court concerned, being contrary and in the teeth of judgments
passed by Supreme Court, cannot be sustainable. For sake of repetition
the principle enunciated by Supreme Court in Workmen of M/s Firestone
Tyre & Rubber Co. of India (P) Ltd. (supra) is again taken into
consideration that even a Workman is dismissed or any adverse action is
taken against a Workman even without conducting an inquiry, in such
case the Labour Court after making a declaration that no inquiry was
conducted, an opportunity should be granted to Employer to prove,
whether charge can be proved or not and that further proceeding will be
initiated only after the Labour Court has taken a decision, whether

domestic inquiry was fair or not.

14.  In the present case, Labour Court has undertaken both proceedings
simultaneously instead of taking one after another and, therefore, an
illegality was erupted. Accordingly, impugned award dated 07.01.2026
passed in Adjudication Case No. 279 of 2009, is set aside only to the

extent whereby petitioner was not granted opportunity to prove that
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charge was make out or not. The Court is not interfering decision of
Labour Court that domestic inquiry was unfair. The matter is remitted
back with direction that Labour Court concerned will provide an
opportunity to produce evidence including fresh evidence also from the
side of Employer with further opportunity to Workman to cross-examine
the same, if so advised. The entire proceedings shall be concluded within
a period of three months from today. It is also directed that no party will

take any unnecessary adjournments.

15. With aforesaid directions/ observations, the writ petition is

disposed of.

;F;uly 15, 2026 (Saurabh Shyam Shamshery,].)
K

High Court of Judicature at Allahabad
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