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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR
BEFORE
HON'BLE SHRI JUSTICE MILIND RAMESH PHADKE
ON THE 215t OF JULY, 2026

WRIT PETITION No. 6514 of 2022

RINKU @ YATENDRA TOMAR
Versus
THE STATE OF MADHYA PRADESH AND OTHERS

Appearance:
Shri Sameer Kumar Shrivastava - Advocate for the petitioner.

Shri Sohit Mishra - Govt. Advocate for the respondent/State.

This petition under Article 226 of the Constitution of India has been
filed challenging the inaction of the respondents in not counting the period of
custody undergone by the petitioner from 12.04.2013 to 08.08.2018, despite
the undisputed fact that the petitioner remained lodged in Central Jail,
Gwalior throughout the said period.

FACTS

2. The short facts of the case are that the petitioner was prosecuted for
offences punishable under Sections 302 and 307 read with Section 34 of the
Indian Penal Code and Section 27 of the Arms Act in Sessions Trial No.
34/2005. By judgment of conviction and order of sentence dated 28.02.2007
passed by the learned Sixth Additional Sessions Judge, Gwalior, the
petitioner was convicted and sentenced to undergo imprisonment for life.

Aggrieved by the said judgment, the petitioner preferred Criminal Appeal
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No. 295/2007 before this Court. During the pendency of the appeal, the

petitioner remained in custody. However, by order dated 24.04.2009, this
Court suspended the sentence and granted interim bail to the petitioner for a
period of four months. The interim suspension of sentence was thereafter
extended from time to time without interruption. Subsequently, by order
dated 22.03.2013, the petitioner was granted temporary suspension of
sentence for a further period of three months. Before the expiry of the
aforesaid period of temporary suspension, the petitioner came to be
convicted in another criminal case, i.e. Sessions Trial No. 141/2010, arising
out of Crime No. 95/2007. By judgment dated 10.04.2013 passed by the
learned Seventh Additional Sessions Judge, Gwalior, the petitioner was
convicted for offences under Sections 148, 302/149 and 307 of the Indian
Penal Code and sentenced to undergo imprisonment for life. In compliance
with the said judgment, the petitioner surrendered before the trial Court on
12.04.2013 and was taken into judicial custody on the same day. The
judgment itself records that the petitioner was sent to jail on 12.04.2013.
From that date onwards, the petitioner continuously remained in judicial
custody in Central Jail, Gwalior. Although the temporary suspension of
sentence granted in Criminal Appeal No. 295/2007 was valid until
22.06.2013, the petitioner had already been taken into custody on 12.04.2013
pursuant to the conviction recorded in Sessions Trial No. 141/2010.
Consequently, from 12.04.2013 onwards, the petitioner was in
custody. Criminal Appeal No. 295/2007 was ultimately decided by this

Court on 05.10.2021. Thereafter, when the petitioner intended to challenge
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the said judgment before the Hon'ble Supreme Court, he applied for a

custody certificate as required under the applicable Rules. It was at that stage
that the petitioner came to know that the respondents had not treated him as
being in custody from 25.04.2009 to 09.08.2018 in connection with Sessions
Trial No.34/2005 and, more particularly, had failed to account for the period
from 12.04.2013 to 08.08.2018 rather had treated him in custody in S.T.
No.141/2010, notwithstanding the fact that he had remained continuously
lodged in Central Jail, Gwalior during the said period.

ARGUMENTS

3. Learned counsel for the petitioner submits that at the time of his
admission to jail, the respondents ought to have duly recorded that the
petitioner was already a life convict in Sessions Trial No. 34/2005 and his
temporary suspension of sentence had become inconsequential once he was
taken into custody in the subsequent case. However, the respondents failed to
make the necessary entries in the jail records and erroneously failed to treat
the petitioner as being in custody in Criminal Appeal No. 295/2007 from
12.04.2013 onwards. Criminal Appeal No. 295/2007 was thereafter listed
before this Court on 09.08.2018. As the petitioner and the co-accused
intended to engage another counsel, the petitioner was produced before this
Court directly from Central Jail. The order dated 09.08.2018 specifically
records that the petitioner had been brought from jail and grants liberty to
engage another counsel. Significantly, there was no judicial order directing
that the petitioner be taken into custody on 09.08.2018. His production from

jail on that date itself establishes that he had remained continuously in
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judicial custody prior thereto. It appears that only upon his production before

this Court the respondents realized the omission in their records and,
therefore, started reflecting his custody only from 09.08.2018 instead of from
12.04.2013 in conviction under S.T. No0.34/2005.

4. Learned counsel for the petitioner submits that once the petitioner
had surrendered on 12.04.2013 and was taken into judicial custody pursuant
to the judgment dated 10.04.2013 passed in Sessions Trial No. 141/2010,
there was no break whatsoever in his incarceration. The judgment of
conviction expressly records that he was sent to custody on 12.04.2013.
Further, the order dated 09.08.2018 passed by this Court in Criminal Appeal
No. 295/2007 also records that the petitioner had been produced from jail.
These contemporaneous judicial records conclusively establish that the
petitioner remained in custody throughout the period from 12.04.2013 to
08.08.2018 for conviction under S.T. No0.34/2005. There being no order
extending or reviving the suspension of sentence after the petitioner was
taken into custody, the respondents had no justification for excluding the said
period while calculating his total period of incarceration. It is, therefore,
submitted that the omission on the part of the respondents is purely
administrative and contrary to the judicial record. The respondents are under
a legal obligation to correctly compute the petitioner's custody by including
the entire period from 12.04.2013 to 08.08.2018. The failure to do so is
arbitrary, illegal and violative of the petitioner's rights, and accordingly the
respondents deserve to be directed to rectify the custody record and count the

aforesaid period while calculating the total period of imprisonment
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undergone by the petitioner.

5. Per contra, learned counsel for the respondent/State submitted that
in Sessions Trial No. 34/2005, the petitioner was enlarged on bail on
24.04.2009 after his sentence was suspended for a period of four months.
Thereafter, the suspension of sentence was temporarily extended by order
dated 22.03.2013 for a further period of four months and was subsequently
extended up to 22.06.2013. However, during the subsistence of the said
extension, the petitioner was convicted in Sessions Trial No. 141/2010 and
was sentenced to imprisonment for life by judgment dated 12.04.2013.
Pursuant thereto, he was taken into custody and committed to prison for
undergoing the sentence imposed in Sessions Trial No. 141/2010. It is,
therefore, contended that from 12.04.2013 onwards, the petitioner's custody
was exclusively in execution of the sentence of life imprisonment awarded in
Sessions Trial No. 141/2010 and not in connection with Sessions Trial No.
34/2005. Consequently, the exclusion of the said period from the
computation of sentence in Sessions Trial No. 34/2005 is lawful and
justified. On this basis, it is submitted that the petitioner is not entitled to any
of the reliefs claimed in the present petition, which deserves to be dismissed.

6. It is further submitted that the period of custody undergone by the
petitioner in Sessions Trial No. 141/2010 cannot be treated as custody for the
purpose of Sessions Trial No. 34/2005 and Criminal Appeal No. 295/2007.
According to the respondent/State, after availing the benefit of the extended
suspension of sentence in Sessions Trial No. 34/2005, the petitioner neither

informed the concerned court nor surrendered himself into custody in
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connection with the said case. Therefore, the custody undergone by him

pursuant to the conviction in Sessions Trial No. 141/2010 cannot be
reckoned towards the sentence in Sessions Trial No. 34/2005. It is contended
that the petitioner was required to surrender in Criminal Appeal No.
295/2007 only upon the expiry of the suspension of sentence on 22.06.2013,
and until such surrender, his custody remained solely referable to the life
sentence imposed in Sessions Trial No. 141/2010. Accordingly, it is prayed
that the present petition, being devoid of merit, is liable to be dismissed.
7. Heard counsel for the parties and perused the record.

DISCUSSION AND CONCLUSION

8. The undisputed factual position emerging from the record is that the
petitioner was convicted in Sessions Trial No.34/2005 by judgment dated
28.02.2007 and was sentenced to undergo imprisonment for life. During the
pendency of Criminal Appeal No0.295/2007, this Court suspended the
sentence and granted him interim bail by order dated 24.04.2009. The order
of suspension of sentence was extended from time to time and, lastly, by
order dated 22.03.2013, temporary suspension of sentence was granted for a
further period of three months.

9. It 1s equally undisputed that before the expiry of the said period, the
petitioner was convicted in Sessions Trial No.141/2010 by judgment dated
10.04.2013 and, pursuant thereto, he surrendered before the trial Court on
12.04.2013. The judgment itself records that after pronouncement of
conviction and sentence, the petitioner was sent to jail on 12.04.2013. From

that date onwards, the petitioner remained continuously lodged in Central
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Jail, Gwalior. The respondents have not disputed the factum of the

petitioner's continuous incarceration from 12.04.2013 onwards. Their only
contention is that such custody was exclusively in execution of the sentence
awarded in Sessions Trial No.141/2010 and, therefore, the said period cannot
be reckoned while computing the custody in Sessions Trial No.34/2005.

10. The object of suspension of sentence under Section 389 of the
Code of Criminal Procedure is to keep the execution of the sentence in
abeyance during the pendency of the appeal. Once the petitioner surrendered
before the competent Court on 12.04.2013 pursuant to the conviction
recorded in Sessions Trial No.141/2010 and was committed to prison, he
ceased to enjoy the liberty which had been extended to him by virtue of the
order suspending sentence in Criminal Appeal No.295/2007. The benefit of
suspension of sentence is intended to keep a convict out of custody. Once the
convict is actually taken into judicial custody and remains continuously
incarcerated under the authority of law, the very foundation of such
suspension becomes inconsequential so far as the factum of custody is
concerned.

11. The record further demonstrates that on 09.08.2018, when
Criminal Appeal No.295/2007 was listed before this Court, the petitioner was
produced directly from Central Jail, Gwalior. The order dated 09.08.2018
specifically records his production from jail and grants liberty to engage
another counsel. The order dated 09.08.2018, therefore, itself constitutes
contemporaneous judicial evidence that the petitioner had remained

continuously in custody even prior thereto.
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12. The respondents have not produced any material to show that after
12.04.2013 the petitioner was ever released from jail or there existed any
break in his incarceration. On the contrary, the judicial record unequivocally
establishes that he remained continuously confined in Central Jail from
12.04.2013 onwards.

13. At this stage, it would also be apposite to refer to Rule 288 and
290 of the M.P./C.G. Jail Manual, which reads as under:

" 288. Shiadl @t gaer e Sl G¥ aRe &l il br
AN - FHET aRel T WIS Jg ARG T it & ferd
farar Sram s @ & 39 ~ArAET & e @ Iy & Il
B3 aric 3reyg &l, ar sich T JAIATA3I b gor H 3aehr
(@RT ) TP Gicd 38 ST Pt arat FraAe 3 [FdaeT &
&Yy At At ARA b ekt arve A fbar s 3k
3Hb TIF & STH G, JEIT ke AT P qTTH H7 ST
T/ 3F GIIGTT & [erd Stell # aRe & R GreT IGa7 arfgd
| GeRM&iT arie &I aifg b JfAeaigpla ster arfaerRar gIRr v
farohy a7 #o7 a7 &t A 3R 57T Fa OET 97 Ia gt & Sr
TG dPp FeT aric H 3dfa (Tfa i3 &l) & GRUTAETHT gl arcft
et et & [T aRe Hotd arel AT Bl TIHE GINT
3T SETAT AT | 3efieTes Gda [galy dhal & are &
GRIGTT PRI TAT AT HAHTN T PN A7 -

(V) far gedep et & forT v ges e &,

@& fr aie o3 ag arditg sfebad & fGaal fa gusiger
TR febar a1ar o7 3R FE fab ~rared &l Hal bl ST EUE
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T iR & o Jg fob sramery & Herdlia Jfaarir &

EEATER Jarzg 9T guf &,

(&) b et I ST, STid, [Fara-c2draT 41 3gsiifaar
grRe H TFIFH &G & 3Gafoid &,

(3D & 37 Fraarg dr Frerare;, fGad fow fa der
gusTfeT fabar arr & fe 3i9sh # forg a2k & ar sl & ary-
Y T3 sl H T FTT 3eRT # ferddl & 3R afe fewal a1 3¢ A
fordl a1$ gt & wgw gar=g J9r 3 & ALY GUB-gUh
31ERT H fordft gl 7 fab STeqarsft # |

(3) TE b PIIaG T GhIT S FIaT YT HideT FIE &G
& arie # 3gafoia &/

(T) JE [b aRe & “rarery & H1eer €9 &g & faeaxforg
5 a2t &/

3argvond- (1) O &t & AH A 57 Uget & & gUs HIIT
Y8 &l dIa guaredr 1 sl Pl U & §18 T GIkd [T arar

gl dcdIel g1 I T GUSIEel & HaHlA O, FHaefier &1,

(2) 37 HHe H S fab Tp g At @l g ar 3ifdew
gusIal a2 IV g Je & GUsIal FI-TIY Telvl Il HHU:?

() FE foF FA & HerT H cqfadH I & HRIOT I
St alet 316l IR & GUsa?l &l gof fderor HfRfellEd
fabar ar=gr &

(TT) TE [ gd gluidg egfardl & A # Gcdd alufag
el & HIIY P FTTHY TG TU gUsIa?l $l 3l ad gv
3 FYUF QIRTEEl T [Aavor 7 &4 & AR farar
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I &/

290. AFFH 290. 3 FUSIARIl T 3gebH [ HIST Praardg
TUT ITSHGed PRI Gldl & AlFAfeld gl - Iia arvve # Ig
fAcer far s s P13 eafy gye-goe IRMat & #or &t ar
311 Gus HIAIT dr OF GUsIaer fA=# Prard ar Jsfiae
FITAH Hedlde g v & [T gl & G4 G OF PH &
QIRFH g1t ST fab ~rarery [A1e s &8/ S1a dep fab ~rararg Jg
fAder 7 & fab OF gUsTaer FrY-Try =eiat (398 Giahar dfear &
O 35) S IS hfh, ST Ugel & & FRIaTT T GUsIaer
TURSH PIRIATT el AT FRIaTT P G5 HIIT el &
fow & FIRTard, TURSH FIRIGTET FYAr HTAaad FRIarET &
GUSIIAE b ST TS Uep & eI & THI GoRT T GUs1ael
OF BH & GRFH & 57T pH H ag HfAfaofiT 5 & sia da fab
HTSHGT FIRTATH FT AT 3 T e d Ig [Aaer 7 &
fab 31T PIRTATE & UH GUsIaer JRed JHTaMer glar (&us
I HIRT, 1898 BT €IRT 397) I ST Feb &l fedebel ST G3T
f&gely gt 3T T Het H vs gihar @fear, 1898 &) 4IjT 396 &
3G AT gt/

14. A plain reading of Rule 288 makes it abundantly clear that upon
admission of a convict in jail, it is the statutory obligation of the jail
authorities to scrutinize the warrants and correctly maintain the custody
records of every prisoner. The Rule specifically contemplates situations
where a prisoner is already undergoing a sentence or where multiple warrants
exist, and obligates the jail authorities to verify and correctly record the
effect of each judicial order. Thus, proper maintenance of custody records is
not merely an administrative formality but a statutory duty cast upon the jail
authorities.

15. Rule 290 regulates the execution of multiple sentences awarded to
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the same prisoner. It prescribes the order in which such sentences are to

commence and operate unless the competent Court directs otherwise. The
Rule deals exclusively with the commencement and execution of sentences.
It does not create any legal fiction that a prisoner who is already in lawful
judicial custody pursuant to one conviction ceases to remain in custody in
relation to another subsisting conviction or proceeding. Nor does it require a
convict, who is already confined in prison under a valid warrant, to perform
another formal act of surrender merely because another sentence has to be
given effect to.

16. The distinction between execution of sentence and judicial custody
must be borne in mind. The commencement, suspension, concurrency or
consecutiveness of sentences is governed by statutory provisions and judicial
directions. Judicial custody, however, denotes the legal status of a person
who remains confined under lawful authority. Rule 290 regulates the former;
it does not alter the latter. Consequently, once the petitioner was committed
to prison on 12.04.2013 and continued to remain incarcerated without
interruption, his judicial custody persisted irrespective of the source from
which the authority to detain him initially flowed.

17. The contention advanced by the respondents that the petitioner was
required to effect a separate surrender in Criminal Appeal No. 295/2007
upon the expiry of the order of temporary suspension of sentence is wholly
misconceived and deserves outright rejection. The undisputed factual matrix
reveals that, while availing the benefit of interim suspension of sentence in

the said appeal, the petitioner had surrendered on 12.04.2013 in connection
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with another criminal case and was thereafter lodged in the Central Jail,

Gwalior. From that date onwards, the petitioner remained continuously in
lawful judicial custody. Consequently, there was no occasion or legal
necessity for him to undertake a fresh or separate act of surrender in
connection with Criminal Appeal No. 295/2007. The concept of surrender
necessarily presupposes that a convict is at liberty pursuant to an order of
suspension of sentence or bail and is required to submit himself to the
jurisdiction of the Court upon the cessation of such relief. Where the convict
is already in judicial custody in another case but is on temporary suspension,
the requirement of a further formal surrender is rendered otiose, if he is
arrested in another offence. The law neither contemplates nor compels the
performance of an empty or futile formality. In the present case, the failure
to reckon the petitioner's custody in Criminal Appeal No. 295/2007 cannot,
by any stretch of imagination, be attributed to any omission or default on the
part of the petitioner. The omission is solely attributable to the administrative
lapse of the jail authorities in failing to make the requisite endorsement in
the warrant register and to duly reflect the petitioner's custody in relation to
the said appeal, despite the mandatory obligation cast upon them under Rule
288 of the M.P./C.G. Jail Manual. Such a ministerial or administrative
omission on the part of the State authorities cannot be allowed to operate to
the detriment of the petitioner or deprive him of his valuable statutory and
constitutional right to have the entire period of his actual incarceration duly
reckoned towards the sentence imposed upon him. To hold otherwise would

amount to penalising the petitioner for an omission exclusively attributable
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to the authorities entrusted with the maintenance of prison records, a

consequence wholly impermissible in law.

18. The respondents have not disputed that the petitioner remained
lodged in Central Jail, Gwalior from 12.04.2013 onwards. Their refusal to
reflect the said period in the custody records pertaining to Sessions Trial
No0.34/2005 1s founded solely upon an erroneous understanding of the legal
consequences of the petitioner's subsequent conviction. Such an omission in
maintaining prison records cannot override the contemporaneous judicial
record or alter the true legal character of the petitioner's uninterrupted
incarceration.

19. This Court is, therefore, of the considered view that the petitioner
remained in continuous judicial custody from 12.04.2013 onwards and the
exclusion of the period from 12.04.2013 to 08.08.2018 from the custody
records relating to Sessions Trial No.34/2005 is wholly unjustified. The
omission is purely administrative and contrary to the judicial record as well
as the statutory obligations imposed upon the jail authorities under Rule 288
of the M.P./C.G. Jail Manual. Such an administrative lapse cannot be
permitted to prejudice the rights of the petitioner.

20. Accordingly, the writ petition is allowed. The respondents are
directed to rectify the custody records by treating the petitioner as having
remained in continuous judicial custody in connection with Sessions Trial
No0.34/2005 from 12.04.2013 to 08.08.2018 and to include the said period
while computing the total period of custody undergone by him. The

respondents shall also carry out all consequential corrections in the custody
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calculation and other connected records.

21. The petition is accordingly allowed and disposed of.

(MILIND RAMESH PHADKE)
JUDGE

ojha
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