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HON'BLE VIKASBUDHWAR, J.

1. Impugned in the present proceedings by way of the present writ petitions
is the circular dated 26.02.2014 issued by the Mission Director, National
Rura Health Mission, UP, Lucknow (in short ‘'NRHM'), in so far as it
prohibits extension of the petitioners to work on the vacant post of Health
Worker (Male) beyond 31.03.2014 and a direction in the nature of
mandamus commanding the respondents to undertake proceedings in
accordance with the communication of the Mission Director, NRHM dated
09.07.2014 and the communication of Additional Director, Malaria and
Vector Borne Disease dated 14.07.2014 for according joining them to work
on the post of Health Worker (Male).

Facts:

2. Facts of the case as worded in the writ petitions are that the State of Uttar
Pradesh issued a Government Order dated 23.07.1981 floating a scheme
known as Multi-purpose Worker Scheme. According to the said scheme,
there was a provision for engagement of a Health Worker (Male) and Health
Worker (Female) on a population of 5,000 in every rura area. Further four
Health Workers (Male) and four Heath Workers (Female), one Health
Supervisor (Male) and one Health Supervisor (Female) were to be engaged
for supervision of the work of Health Workers. As many as 14371 posts of
Health Worker (Male) was created.

3. A Government Order dated 13.02.1986 came to be issued notifying the
eligibility qualifications and training which was for a period of 1-1/2 year
which was to be imparted to the Health Worker (Male). On 30.07.1997, a
notification came to be issued, which was published in U.P. Gazette dated
06.09.1997, notifying UP Health and Family Welfare Department Health
Workers and Supervisors (Mae and Female) Service Rules, which came to
be amended by First Amendment Rules 1998, notified on 10.09.1998. As per
the Rules, the cadre strength of Health Worker (Male) was 9935 and Health
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Worker (Female) was 26345.

4. The Government of India with the am and object to improve health and
hygienic conditions pan India, framed a scheme known as National Rural
Health Mission (NRHM), 2005. The said scheme was wholly financed by
Government of India as additional grant to improve health and hygienic
condition within the State. The implementation of the said program was to
be done by State Government at the State level and at District level through
the formation of a State Headth Society and District Health Society
registered under the Societies Registration Act. In line with the NRHM
scheme of the Central Government, the State Government by Office Order
dated 06.09.2005 constituted the State Health Mission under the
Chairmanship of the Chief Minister of the State and the Principal Secretary,
Family Welfare Department as a Member Secretary. On 19.05.2005, a
circular came to be issued by Director General, National Program
Supervision and Evaluation, Directorate of Family Welfare, UP, Lucknow
proposing the constitution of District Health Mission to the State
Government with a request for issuance of a Government Order. Thereafter,
on 03.01.2011, an Office Memorandum came to be issued by the
Government of India approving engagement of Multi-purpose Health
Worker (Male) on contract basis in 235 identified backward districts having
high disease burden for a period of 3 years which is extracted hereinbel ow-

“ F.N0.A-1033/15/2010-Trg/NRHM | V/RBS
Government of India
Ministry of Health & Family Welfare
Nirman Bhavan, New Delhi
Date: the 03rd January, 2011

OFFICE MEMORANDUM

In view of the shortage of Multi Purpose Health Workers (MPHW) male at the Sub
Centres, the Government of India has approved engagement of MPHW (Male) on
contract basis in 235 identified backward districts, having high disease burden, for a
period of three years. Financial Assistance for strengthening MPHW (Male) Training
Centres will also be provided to rejuveniate the existing MPHW (Male) Training

Centres/Schools and starting new schools in under served districts.
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The Central Government support under the scheme would be on a declining basis of
85%, 75% and 65% respectively for the period of three years. The remaining cost will
be shared by the concerned State Gover nment. Sate Government shall also create the
requisite number of posts and fill them up on regular basis within next three years for

maintaining the continuity of these workers from their own resources.

National Institute of Health & Family Welfare (NIHFW) and Sate Institute of Health
& Family Welfare (SHFW) would be the nodal institutes for coordinating MPHW
(Male) Training activities at National and State Level respectively. The tragets for
Training of MPHW (Male) will be fixed by the respective State/UTs Gover nments for
each year. The number of MPHW (Male) to be recruited by the State/UT Gover nment
every year shall be restricted to the training capacity available with concerned

Sate/UT Gover nment.

The guidelines for implementation of MPHW (M) Programme in the above 235
districts have been prepared and are enclosed which inter-alia cover various aspects
including eligibility and selection criteria, job responsibilities, training, role of
various stakeholders and financial assistance for strengthening MPHWSs training

centers.

You are requested to initiate necessary action for recruitment and training of MPHW
(Males). The requirement of funds for the above activities may be projected in the

Plan Implementation Programme (PIPs) of your State under NRHM.
Sd/- llegible
(REKHA CHAUHAN)
Under Secretary to the Govwt. of India
Enclosure: Guidelines for MPHW (Male)
To,
Health Secretaries of concerned states/Uts
cC
Mission Directors of NRHM”

5. That on 05.09.2012, the Mission Director, NRHM issued a circular
letter circulated amongst al District Magistrate and Chief Medical
Officers of the State for selection and appointment of Multi-purpose
Health Worker (Male) for the financial year 2012-2013 on contract basis
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detailing the procedure of selection and training, extract whereof is
guoted hereinunder .-

[GHERECHES

AT ATHIOT ey WL,

JoTo, TGS |

a1 H,

1. & RATResRT, Jool|

2. & qeA ke gai, Jolo|

T3 Ho THoUtoTHoGo/THod odog ot oUlo/THoUogsw]/3/2012-13/1297 farieh: 5/9/12

fawr- g derer ST A FAg=IoT serishn o s=difa e 2012-13 7 HAer W THoUlogsrg,
(q&Y) o T U9 UIRI&T0T & T4 H |

HEICA/ eI,

AP YTHToT Tareed fAsH & f=aifd 99 2012-13 H ALY deer ST AT FI=01 SRl &
HRd WHR gRT 7351 THoUlogswy (Y&H) i o 6000.00 (Fo B: gIR HIF) Ufd HIE &
T & R & e 31.03.2013 7 Afaer IR W& g Wi weH i 21

2. TP e SAHd T =01 FHrishA & =iid Hidar W Fgfh fohd ST g HeliHes,
faifehed Td TamEed oo GRT IueTsy Al Tl SHUGIR THoUlogsry (T5W) hi SeAT hl el

TeRTeh-1 TR < ST %l 8

3. Ik gEl # [ide ¥& & ey AP derer ST W1 HI=Il i H & Seaid
THoUlogsy (YY) &1 Hidal W T SIenfeehrl ol arezrerdl # HegaR isd =g |mfd
a1 fepan Sra-

i, =T RifheRI-gee Afda
ii. R g&7 ffchediadRy (Fodloglo)-aged
iii. forem Aaifear stfRrenret (e derer SR 20T Sifded)-Tex

iv. AT TRFR o gHl & AR AIGRT ST/l Ua 3ed deidh/fUsel ot &
HAEHRI-TE

4, et sifdeaed g9 IR g faehd ATYHRT ol 9a FMfa sl et A1fid o Gehd
&l
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5. it o =g H SUG o il ol 9l o o HIY FUTHFH T THR o HREUT
et 1 ure foham SRR I oq g RifrcaiaRl gRT famo Tia veE SR oSl
H U T STRATT | T8 &g THY FRUT (19 ¢-

o THMER U H Wehl-08.09.2012 deh

3T & ot feaw faf9-15.09.2012 &t 91d: 5:00 st deh

TeTcehR ol faf9-17.09.2012 & 19.09.2012 d&

T TYUT-20.09.201 293 & FIH Td Id T HATdG U3 ol UIEY U3 o H1Y Heli
&l

6. T THoUlogsey (JY) <l dchlcl (AThdH Teh HwT8) o <X TG Ut o 37 10
feadia fSar aia uferor fear s e gaRkar Afdart Sear R uideor & Sed
SAfgeRTet g1 o STue # fSrel Aelikan it shrikd el & dgi WX 3T0R e T foheaTraiahme!
(AR Sfa AT) et TR UiNequr o et AfehRT 2| UiNeqor sl Gare U & Yol A
I TAHa THodlogsrge (J&W) i He ffdcamidet grr faAie 31.03.2013 d& & oy
SFaed fomam SR

7. UG TR W 10 e Uiieiur & gare Juied & o e weiikan Sifdeii/sTR g
RAfchcaTddrt (daex ST INT) I Teh feawiia I8 T wRIe SIS sl STRIfH 370
fAReTeR/RTST richw StfereRTet & gRT €1 3udeh 10 Raredia ufraror & wa-wmoft sawdt smanft
TAT 39 VAU B THE UIANLTUT A AR FRari SRR AiRieoT s qHg-arelt ud
TIRIST0T AR Rl UTey STt Feifean sAfdentfea/aR qe fafreantaamiRal (derer St )
I AW AR/ sk ATHRRT o GRT AT TRIY HIALATAT H IUAY el [T ST |

8. TIfY&T0T ¥ Fo 50.00 Ui & nfa tHottogswgo (TeW) i & & 10 37 &g ¥o 500.00 i
SRIIT I &, o UiRieTeh o1 JA1-ed Ud UIRIST0T ArRl, TCRIRT, SeuT 31fq 3l HaeeT
Eaksienil

9. Tfger W srEfud fohd 13 THotlogsego (T¥W) I TaAT 30 wRiferd ot Iafd fohd
WM & Uh 9w & AR g Rfecadert gm Aefefed et w gaa
general managemp@gmail.com W T &1 S, Sad sraf-ea fhd T tHodlogsgo (
TEY) HI Gl B THoARoTIoTHo Sl JqdT3e W AYE [T ST Teh qdT Ik HIHT
G SYC] Rl HTHTH hl ST Heh-

Fo |IdlFUd TR UA| U AW |QAf&S ANFAT | A hl| HE &
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o |Hi T |qem HiEEd e
TR0

10. T TANT HIALMAN/SICRT TR FIRALTUT o THRT ATYRRT AR FHeR/RTST hrichH
TR, HARAT Td dtodioglo BTl 3TUR TR/ HishH 3Tfdentel, dtodioglo I T
FHIRIATATUEGT TR gRT UL & Faq wrfiisrT daR & Snft dem 39 SiaR
hrdarel it FraTied et ST | UfALIUT o He hl SRR HAUR IR Shrdshi AT,
dlosiiogio GRT UIALUT <l fIE]d HIAGISHI YTt Bl & IURI= SIUG) ol HGHTH ol S|

11. AT IR S I FHI=I0T HIdehH o F=id a¥ 2012-13 ¥q Hidar W THotloge™o (
TEY) o TG H hlE Ichid AT HAY GRIA BT AG-9SH (R¥d) Yuid: IR T Td qusHia
HURTY B 3d: 39 YR I giotd o 7 fohan S| fSiefiaery/seasr, e w@reen gffa gr
39 W AR W@ S 9 39 YR & Hd @ H 3 W HgEgER wEdl ad g
ZEh! I T U4 39 Frterd l off < S

e eh-TIh
CECES
[EEaR]
5/09/12
(T AR HYH)
[ENENECNED
T3 Ho THooTHogo /T odogloafiodo/tHotogey/3/2012-13/1297-2-10 dféie
wlafaft RafafEa o gand va srasae srar 3 ifvd-
1. yE |fid, Rifrc w@reed 1d uRar wer, Jo%o TEH|

2. HgTHesreh, Rifehcdr Td Tareed Tart, Jolo, AE3 |
3. TEIHeeTeh, URAR &HedTul, oo, TR |

4. &g e, W, YRd WaR, TE3 |

5. YHE AUSHh, Jolol
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6. TR ARTeh /ST Srdeny TfYeRTY, AART, STaTet Ha-, Td+s, 3oUo |
7. U IR Hevrer, Rifehcat w@rees td uRar sheamur, Jolol
8. fa =k, THotloTHogo, THodRoTdoTHo, W&, Jo¥o|

9. HEIUS-Yah, THodTEoUHo, THoUloTHoYo, THoARoUHoTHo i 38 I & foh U3l <l Ufd
THo3RoTToTHo &l dadTEe- upnrhm.gov.in TR STIENS e l 68 & |

10. HHET HUSHIT URASTT Teeeh,
[EeeR]
05.09.12
(3To AW FHHAR fAs)

6. In order to give effect to the said scheme, selection proceedings stood
undertaken in severa districts of the State for appointing Multi-purpose
Health Worker (Male) by conducting selection proceedings through Chief
Medical  Officer of the concerned districts. Only those
applicantg/candidates would apply who had passed Intermediate
Certificate Examination with Science subject and they were to get
monthly emolument of Rs. 6,000/-. The petitioners herein came to be
appointed/engaged as Multi-purpose Health Workers (Male) on different
dates in the year 2012-2013. For ready reference and for the sake of
illustration one of the appointment orders issued in favour of writ
petitioner No. 1, Ankit Pathak is being quoted hereinunder .-

"t e fRifdhea AfYHR! HHR TR
T3Tich Hofdodo/Efda/2012-13/2991
feter 30.3.2013
1 ;- 3ifohd UToh
O &1 19 < - $it T UToh

et et Ut UgTgqR it YR R

e T TR F & Sl deeR Sd FRichH B dfd Wk & Ug THollo gaq]
qEY (4R ST W) W HAITH IHA/MFT Fo 6000/- W AHo o FHo/Hlo Tlo o
HqeTid o Ik WA HHYR TR H <l ATl | ALY ATHIUT Treey A & A=aid daeR
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SfHq wRi B G M el & SRR Sue U SISt dRAt anlt SR STTuTdeRTen
uRRefda # ot Rifrcarera & stueft Yard uaH et gl forelt oft e foar & arguierd e
TR S faad o1 da ehl -RITY & FEATIER sheldl &bl S|

HTUh! HaT Harsst=es = UTd S i Rafd # Teh Ag T AIfCH dehe AU a4 FHT o
ST FhdT g1 Afdqr TR 3Tl ATl Tk U@l o A=dild @l 715 ¢, o oI HatHd Ug 8
Iy Bid ST | HidaT e FHI gidil S|

iforer el ol AR TR HRIhHI o T WY AT T o Ao Wlo dho o At Qe &
fafer | ¥ & 97 =1 g1, T 3T TR Hrefshrl H 9RT 8 ol @ ol 39 R Hl
ST 38 YR o ha[R TR 7 et RIS Fridwary o SFaiid U ST W AdTg Sl
gith geh HAER 3 o UHId HIS-Y AT e faam ST (Eifaer st ol da1 7 e ffoean
g T Ao Rifohcedta wdierur = g Rifhcdehia Tderor | Iug<h U S WR gl Eidal
Y dY HH ST, Td Fefeerd dHo Ulo gae] YEW ol S Tl T TR R T
ST e 28 Hae | forell Ufdgeet FFschef ohl <o & 3]a=¢ UTTYahRT gRT Gfaar foHT g shrur
SR Rl ¥ e & ST

fda] TR A4 FHHI ol Fo 100/ o A TIGESIR Td e JH10T U5 died wrfead
fore AR et 11/340 Jewiis HAlaT wRifed TaTeeret, dYR TR & IJufed &,
e argery U= ol o 1 Uell gRT BXd1eR X A4 hl wrdarel Juf ohl ST e | AT
g it ST T & foh Ik ey 31 A 2013 deh o fold foram ST & Td i ot Eetedl o
IR Bl HIAHTe hl AT TG ST Tkl | 38 a4 o fAsUIe WR g arelt o5 Hider i
ST e TohaT ST |

<ifgey et Sar § fafafirdienwor, wemfieon/den e gt & swar T2l enft ok 53 g
3Ty Rt 7T Td 919 31T T g el aiil | fahT gy 99T a8 d W S ATHIOT e
T & Stta ot off el smmuRt stafeq R S 3@ oft ety TriRed wé et ama
ST T & T R U Uit & 3 Ta o 31y 37U GG AT Ao o dho/HToTdlo
o o Hierd H YA T RN e | T8 & ATUh! fohdll YehIR ol AT T <& el &l

/-HAUSHG
e Rfrea arfent

HEAR FRI

Tie - o Tdo Ho/wfaar/2012-2013
gfafefd ;- fAmfafad s gaared 9 sracaes swriar ag Iivd -
1. Tae fees, e Tl Td Yodho MR AUSH S|
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2. HETHaIh, URAR &HedTul HElHeITerd 3o Yo TaE-3 |
3. AR fgeres, fafohcan wreed Ud uRaR FeddmoT SAQR AUed SR
4. AR 75 FRAifhear AR daeR aH SFYR TR
5. 3rdfietes HHo TWlo dho AR HFR|
/-3usg
e Rafrea arfeert
HEAR TR

7. The writ petitioners who had been engaged as Multi-purpose Health
Worker (Male) had to enter into agreement with the employers. One of
the same for the sake of illustration is being reproduced hereinunder.-

CEE|

T Rifehcar g, Tee Afda, e @ afifd Sug hdeqR Td 19 ot 3+ a faart
fAarelt a3 Mo fasiiqR @mT, ®deqR uar 7 g Ui0 fastdigR &m, wdeqr foreeh! d-rdl T
0F0EsI0(YEY) % UG TR Hidal o HATYR U &l ST 8, o He 4|

Ig S "TH UeT" & ¥U H g Rk AR, 9o Afd e w@reed aifd sug
T QR Ud "fadiar uer" o & # A1 off [ fdart et 7 @ WO fastdiqR @, wdgqr udt
U1 9 WO fASTdqR WA, wdgqR fSeeh! dHTdl THORNO0SSI0(IEY) o Ue TR Hidal & YR WY
& S 2, & wer foar wan R, S g fafehe sifdend, dewm afua, foren @ afafa
SYE QR A st U faart Fardt w3 10 fasdiqR @nm, wdgqR uar 9™ g di0
foSTiTqR @, HdeqR &l THOT0S0(TEY) & Ug W Hafia e aed dfaa ® e &g
TEATT Y ad € 3R A off e fard fardt a7 Wo fasrigr @mm, waewR T
Tafercan sifenil, Tew e oo @R affa sug waegR gt e 6 7 et
&1 [Fde e o AT Fam g st o a7efi Teafd ueH Fealedl & -

1. T Fgfs quiaan uRkdieHT o 38T & i Hiagr W 21

2. Jg URIASHT YR IR & g1 [Had 1afe deh & v fog oifta 21

1. 7 T fgcfta uer &t fAgfe .../.../01.09.2012 & 31.03.2013 i 3@fel deh o feig ol w2t 21
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2. 7g T fedia uey ot RyiRa #reg & sifafw faet wer @1 €000, TH03ROT0 3
ST T B

3. TE fop fadta get eit-wIifa SHan/sTd & o a8 s Sudwrar ey sarfia wfaer
R feiRa srafy & fig of Ml €1 I8 ey TR - 3 § afvlq 3afy & Iwd Wd: FEe
THST ST 3R 28k [y sa/fSe arees difd grT foredl YR ot e, S sfegar dar
Feit ufafd gmify anfe 37 =@ ani

4. Tg for Ffeifaa ufeRefaat # fgdia uer i Ja1T e srafy ol Tt o o ot fomeft
oft I TehTed T F THT <l oI Tehdll & -

6.1 Iugh 42H T& Tt ol Jewie fohdl ST
6.2 YR THR gRT AT T AId18e! i fad gyt §=< gl

6.3 YRA THR g1 [ T FHeen & atefia|

6.4 T4l UeT o1 THY &l UTe<! A &I, T FRICAT ol BT, FTEEAN/ el YT HTER0T
J3TORTE H et ar ST

5. 71 Ton Tgdta vetr STan & for a8 gk SUdRIaR Siey Senid dfder W Hyiia safe
o eI 1 TR € 37: I UG W TAIHIUT Sl hig [dfdieh ATYHR el &l

6. Wfasa & I 3T g1 TR g 1 Rkt fa=iid gt € df 9 39 Ug W Aoy &ar |
gt fAgfh o1 fhdil TR <l et Uedd el /| Afe fgdia uey HuilRa safd o gd
Ug BIg-T AT dl g Ueh HIg Sl Alled 372aT AT ¢ UG BIg Tehdl/Fehdl ¢ 3Ja-4 i
e srafer & gd foredt oft Rerfar & afe Fanq T it & o S1ga-e &t W 31afy & fog 39
g AHea/faYfd =TT <7 el &l

7. ug T fadia uer Aramed! gR1 daifeld <l ST w6 URATSHT Feaeil MU= ga-nel sreran
HIdeRH o fawer & foredt off oafth Y IS TEaT srerar SRRy T S/

8. T fon fgcdta et 1 gl 38k g1 Qg T stfierl i - <iferes dvaar anfe @ 3= T
AT o YR TR I T ¢ ST 3T 3T 3Tae U o A1 ol fohd &1 Al 39k g &f =it
DS Y ATA URA St & ot Gt Rafq # 35kt g wmma Tl sl ik g8 fodt
T, T 2T AT Tl geheR Tl eRT/eant|

9. g for fedim ver Tow wareen Giardt gRT 9RE-gHT R R fRa T Rami/fean-fAdai
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AT HRATTT HTGR & el HRf HAT/HA S o 38Rl MY Td ey Fwawdt fHam g
Rl <Al | AT

10. 7g T fgdia g & o9 ey @ad & e Jarel i FHeawar Ige AEfde 9
QMAfes Tareen W Al et

11. 78 for fgcitar vet 1 e atare arm=aa: Udis Ae o 9t sfeaw o oy wma: 9.30
51 & A1 6.00 S deh BRTT| I8 hIAary sy Ereed A rae! gRT ATaedhdlar SLifad
ST Hell |

12. 9% o Tl uey areiiess S/aaiell o faR<e o9 TR g JHI-9qd W =g
ST T IUHNT Y FhIT/HH | I Teh a¥ bl SAJa-¥ (Y H 08 HTHRHh FaHT Td
07 Rifchcdr Saehier IH=a i1 I a4 Fafd | 317 fohedll UehR o1 STahIRT <T Tal 2T

38 ITY<h AR IS AT oh I | A R S|

13. T for fadia uey e R AfaR), Hae |k S w@reed |ifd SHug hde R &
el & Srjeu e e T/t

14. T for Tgdta ver = oft 3ru faart FHared am 9 o fasrige @, wdeqR udr 9 9 9o
fasriTgR @, ®dgqR ol I-EATE & U H 0 6000/- UTAHTE Sl & & I fham SR aem
e A o stfafes forelt TR 1 1070, TI03TROTO 3T STH=T -Tel eiT|

15. Tg for fgdta ver oog W 9iged! & faeg fondt uer o1 sifwaies TifSia &l s/
ol

16. T for fgcdta yet adw ug R Fgfh Twed g &y ot T T didsd o fafdes
Td 3ffee Tl AT | SaTendlIaR TedNT UG Hedl /e |

17. Tg fob Tar 3rafd & SR AT e Tidrsel gl Uasd Tl T8 TTeEl Ud T
T T fgclia ey hl st forierT gt

18. =g foh fgdta ver arge-er Srafd o R fopell ot wehr o gAra H UfdImT ol a1 Afdert
el gm/an

IuYth FaH 9 d Wi g i Rafd # Fuan Few wrifed ufd ©R il & €U g&dier
X < T4 EaTea Ui i Hraterd o U ST o 5|

ST Uell I 3T SISy U I SWIh Ua WIHR & a9 YUl fddeh & Tia-THgfet gedreid
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foram

8. With respect to the financial year 2013-14, the State Government as
well as the Mission Director, NRHM made recommendations to the
Central Government for allocation of supplementary grant for the year
2013-14, which came to be sanctioned by the Government of India vide
communication dated 19.07.2013. On 03.08.2013, a circular came to be
issued by the Mission Director, NRHM extending the term of the Multi-
purpose Health Worker for the period from 01.04.2013 to 30.09.2013. In
line with the same on 22.10.2013, Government of India also sent a
communication addressed to the Mission Director of several States
including the State of Uttar Pradesh. In continuation of the Office
Memorandum dated 03.01.2011 requiring submission of the compliance
report on the conditionability contained in the Office Memorandum dated
03.01.2011 with regard to respective State Government creating requisite
number of posts and filling up on regular basis within 3 years from 2011
to 2014. On 22.11.2013, the Director, NRHM sent a communication
addressed to the Mission Director, UP intimating sanction being
continued till 31.03.2014 with the financial support upto 75% subject to
the condition that the State should fill up the post on regular basis and
would comply with the other conditionability.

9. Thereafter, on 26.02.2014, the Mission Director, NRHM issued a
circular addressed to all the Chief Medicals Officer of the State referring
to extension accorded by the Centra Government till 31.03.2014 and
directing that the contract of Multi-purpose Health Workers should not be
extended beyond 31.03.2014. The circular dated 26.02.2014 of the
Mission Director, NRHM Uttar Pradesh is being reproduced hereinunder .-

[GHERECHED

ST ATHIOT T fHeE

IR Ve, faener st 19T, faum 91 At e |
Tar

Tred g Fafoheafeemy,
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IR Y|
U3 HeAT- THUTHG/MAeT/44/2013-14/5993- 75 feo 26.02.2014

fawg: TAEUH & vl au- 2013-14 # HeTfeld g qui TTfdfafed sl 96-2014-15

T 3aed ddifeld fond 99 & araey |

T,

FUIT HRA THR & Held U F&AT-E130 0-10(36)/2013-THo3ARoTIoTHo 1

faieh 03.02.2014 &1 T TGV F=A I FE B U gRT A AT 771 ¢ b
THoUdoTHo & JF=id qy- 2013-14 H Farferd & 511 6 Hecayut ud sifa siasaew
YIS ot a¥- 2014-15 F |l YaigaR UeH i Tl Eihiddl Td AHehER 3aid
TJAT THT & Rd THR g Hidud Al gem Jududeo, WUETHds0,
TIRREARR I, THoH 0T T o i RISt a3 = a8 e, TRosloTHodo &
foramag, F:qleeh STl Sl SHaw, AR Tre-d Ay TS FaRd I ST
TT ST I WA 988 g-Af~ed Gdad fod s &g Mfa fomar a8 |

IRd TR gRT T8 off gfaa fora ma & T fom <faer Sl o6t v feie 31 9,
2014 aa o ford & Tiepfa UeH &l it 8 &l Sga 3= wfae Riftheass g fafe= o
& Al q9- 2014-15 T T YT € e ThIeH~d & MR X qd fufia s
& AR T R |

T HAATT & foh YRA TRRR GRT FAe! WU Jae (THoUlogst]o) o Ual o HIA faich
31.03.2014 ek el &1 Tlehid Y <l Tt & 37d: 31.03.2014 o I THoloBsefo
H YIS T fohd S| WY & SHUG H IR sk hishH Ua-¥eh & e
31.03.2014 3 IR Y-/ a-Tt & Ty # 2w & Fdy g & el
fRd ST Sk AR FHRIATE ol S| AU SFRY ¢ foh 9RA WHR & IWIh
el o shH H HEHT TR FHRIATE! el GRTHd e

HeRh-TT<h |
aa
BEATEIR-3TEIE
25.2.2014
AT HAR 99
[EHERECHCD

U3 SEAT-THo M oUHoYo/faeT/44/2013-14 T&ie-
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Ufafeifd- et ot geemel Ud sfrasae sridrE eg ufed|
1- Y Gfda ffohed, Trees Td UfRaR Hedrur JoUo ITEH ol Fa-re |

2- HeTfesren, RifhedT Td Tareed IR UeYl eiiE=as|
3- AT TR SHedruT 3T Uesl S |

4 e fenfees, 3T Uedll

5- 92T 5T wTee Ud YR shedTu HET 3oTo \ES |

6- gHET AUSHIT TR eeres ffehcar w@reen ug uRar sedmur Joho

7- o [Ei=res Ud THEd HEIiE-Yeh, IUHRIYS-Ydh, THoUloUHoTo
8- & HUSHIT/fSIeT SIdehH Haruch, T3TRUGUH oo |
BAEI-TUE
25.2.2014
AT AR 9
A Haere
Faufdfamo”

10. On 09.07.2014, the Mission Director, NRHM, Lucknow issued aletter
addressed to the Director General, Medical and Health Services, Uttar
Pradesh requiring the State Government to take appropriate action for
alocation of budget in order to extend financial benefits to the Multi-
purpose Health Workers beyond 30.09.2014, the letter dated 09.07.2014
Is extracted hereinunder .-

s e
TSI e e

IR e, AGS |
Jar H,

RIS,
Tafehca U4 wreen dard,

3oYo g |
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Ulioh-SeT-UUIUHg/Ta S d1/6/2014-15/709 féAieh-9-7-2014

T gt deer S A FEAT wRiHT & sl dfdal TR wRRd THotogsd (
T3 dleiiel) sl it qu- 2014-15 7 feries 30 RawR-2014 deh 3 S & Ty |

T,

FUAT $i HAIST ST SY<h Aid HRA TR L] U4 URAR Hed1uT HlTerd HAfoT
aa= 7% et & o1 Ui Us GeEAr-Sisit <0 7(35)/2014-THSRULH- 1 i
18-6-2014 (STATHTT Teti=) T Fwas] UEUT el ol T Fe |

T3 GRT AT aaeX I SSilel drgldl hiighH oh 3T=id d8-2013-14 & SUg &
FriRa dfder TAUTEs (Y8W dieien) i Hefarga feoquft & =y fimie 30 Riami-
2014 T T ST <l AHIGA UG foham 7|

"In the case of request from State Government for continuation of support to
MPWs (Male), Gol will provide support for continuation of existing MPWs
(Male) on contract basis under NRHM additionalities or order NVBDCP only
upto (30th Sept. 2014). In case the service of MPWs (Male) are required by the
Sate beyond 30th Sept. 2014 then the state would need to provide for in from
its own resources and Gol support will not be available beyond 30th Sept.
2014"

RA TR & IuGeh FHEA & o H Fidal TR Srid THoUlogsto (dielST) i ad
-2014 # feA7er 30 RawR-2014 T T S Tt e fAder $amer &bt oo &R &
TehTe] YT e I T e Ud Itk ol Uld 39 AT i UNd el Hl R | Tai
W g ot Tow T & foh Rl 30 fawR-2014 & g1 WHodlogsdo (e &
i sterar wifoer w FAgRe ao TR @ @ Hrae 2

TeTiTch- JURE |

AT AR 9
[ENENECNED
U3 Tl TR/ Tderdd/6/2014-15 de e |
wRfam-
1- v afg Rifdrcn e d uRaR et JoTo STEH ohi |G Ya-me |

2- R Hereh, Aifedr Ud didis! Saee Ya a3 JoWo il 3 Hesr & a1y fh
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U TR I kel AT HidaTel el GHRHd H
AT HAR 99
[GHERECHC

11. Accordingly, on 14.07.2014, another letter came to be issued by the
Additional Director, Malaria and VBD, Uttar Pradesh addressed to the
Chief Medical Officers which is quoted hereinunder .-

KL IEENED
T Ud et

IR U

Tar 7,

e fafdhea s,

SR, FFIGHTR, 3T, ATHIG, SNUd, Sfeidl, TR, Seel, fouT1Y, Jeasles,
TIell, TeT, 3eTdl, WHEaTe, gy, fhisTene, SioslomR, TRETR, BHRY, &als,
TIORY, SHR, S, FFR TR, d&TS, Heldl, TG, TR, 7S, WS, RIETE,
HoR, UlciTHid, UdTwTg, IR, TERAYR, ATESTaiqR, Ha%dl, IR, HHg Td
REsIC

Uich Hio/THoWlogse]o/2014-15/4401-41 f&Aieh- 14-7-2014

fowg: g a1 FEA0T FHRIRAT & Aid didel TR wRiRd THoUlogsd] (T8
odtodlo) o faxiar a8- 2014-15 H fies 30 fdwR- 2014 dh 3@ TH & Tr-4 |

TEIed,

3Iudh fawar feH g wWren fasF, Jolo @@ & TS HEAT-THoUloTHogo/
Udlalsd1/6/2014-15/1709 fedid 09.07.2014 (SR o) Ta off #-e
A Fgeh didd, YRd TRPR WL Td URAR FHedTul HaATed, fafor vaq =18
ol o 3G, AT U TeAT-S3Tt 0 7(35)/2014-T3TRUaUA- 1 i 18-6-2014
(ST Te) HT T TE0T e HhT HE B |

3 TS GRT ASIT AaeR 9 [Suilol drglel ShiehH oh 3waiid a8-2013-14 & Sdgl &
FriRa wfdey TAUTSs (Y8Y didien) i Hmfaaa feoquft & e fimie 30 Riam-
2014 deh T ST ol AFAIE e foar )

In the case of request from State Government for continuation of support to
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MPWs (Male), Gol will provide support for continuation of existing MPWs
(Male) on contract basis under NRHM additionalities or order NVBDCP only
upto 30th Sept. 2014. In case the service of MPWs (Male) are required by the
Sate beyond 30th Sept. 2014 then the state would need to provide for in from
its own resources and Gol support will not be available beyond 30th Sept.
2014"

fhrer fAReres, Tt wareen MM IoTo @RS 3 37U U feAiies 09.07.2014 § 31avra
FRAT 8 foh HRA WHR o IWYth ATHIG & A H Fidal W HRRA THdigs] (I8N
1SN @l ad- 2014-15 # i 30 fadqrar- 2014 & a1 TAGE, (F&V distoglo) &
frafid srerar wfaer w fAgfth s TR G & ol ST 81 Ad: Ik & Gy § gmRity
LTS HRIATEl e TNEEATeRT ! Td MYH 2L Ty JoUo &3, ol off
AT T TS B |

e h- SURIThIJHR
SCCD]
BEATEIR-3UE
14.07.2014
AR e
Halfea Ud diodioglo
IR Y|
Uieh ATdoYo/TAUE]/2014-15 T fiah|
yafef-fmfefEa o gaared vd sraeaes wriarel ag Ubd |
1- At @l (v afe) e w@reed 1d uRar wemr Jolo M|

2- HgTHeLreh, RfchcdT Td TaTeed g ool

3- HgIHeLTeh, URAR R0l HelHe e 3o%o |

4- T e, TITEUH, TaUiTHy aeE-s |

5- HE HUSHI 30 feees Mool doTomho IR U
6- HETHEeh Yoehido THTHUH JoTo TEa |

7- T TS dareX STi-d INT ShidighH STTYehRIT, JoTo |

TR A2
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HeATedT U dlodiodlo
IR U
Taufafafo”

12. Since the term of the writ petitioners was not extended beyond
October, 2014 in view of the circular dated 26.02.2014 issued by the
Mission Director, National Rural Health Mission, UP, Lucknow, so the
present writ petitions came to be preferred. The relief sought in the
leading writ petition is as under .-

“(a) awrit, order or direction in the nature of certiorari quashing the circular
dated 26.2.14 issued by the Mission Director, National Rural Health Mission,
U.P., Lucknow, in so far as it prohibits the extension of the petitioners beyond
31.3.14 (Annexure No.28);

(b) awrit, order or direction of a suitable nature commanding the respondents
to undertake proceedings in accordance with the communication of the
Mission Director, National Rural Health Mission, U.P., Lucknow, dated 9.7.14
and the communication of the Additional Director, Malaria & Vector Borne

Diseases dated 14.7.14, within a period to be specified by this Hon'ble court;

(c) a writ, order or direction of a suitable nature commanding the Sate
authorities to comply with the conditionality contained in Office Memorandum

dated 3.1.11, within a period to be specified by this Hon'ble court;

(d) awrit, order or direction of a suitable nature commanding the respondents
to appoint the petitioners against substantively vacant posts of Health Worker
(Male), after sending them for requisite training, within a period to be

specified by this Hon'ble court;

(e) awrit, order or direction of a suitable nature commanding the respondents
not to interfere in the working of the petitioners on contracts and to pay the
petitioners their monthly emolument regularly every month till the continuance
of the National Rural Health Mission Scheme;

(f) awrit, order or direction of a suitable nature commanding the respondents
to forthwith disburse to the petitioners the arrears of their emoluments, within

a period to be specified by this Hon'ble court;

(g) any other writ, order or direction as this Hon'ble court may deem fit and
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proper in the circumstances of the case; and
(h) award cost of the petition to be paid to the petitioners.”

13. In the leading writ petition on 16.10.2015, the following orders came
to be passed.-

“Heard Shri Ashok Khare, learned senior counsel assisted by Shri Sddharth
Khare for the petitioner, Shri Arun Kumar Pal, learned counsel appearing for
the respondents no. 2 and 3 and Shri Mata Prasad, learned Addl. Chief
Sanding Counsel for the respondents, 1 and 4 to 21.

The petitioner is seeking quashing of the circular dated 26.2.2014 issued by
the Mission Director, National Rural Health Mission, U.P. Lucknow in so far
asit prohibits the extension of the petitioner beyond 31.3.2014.

It is pointed out that an identical matter has come up before the Lucknow
Bench of this Court in W.P. (§9) No. 1453 of 2014 (Shiv Pratap Maurya and
others Vs. State of U.P. and others) alongwith other connected matter in which

the Court was pleased to pass the following order:

"Since controversy involved in the aforesaid writ petitions are one and the

same, as such they have been connected and heard together.

Heard Mr. SK. Kalia, learned Senior Advocate Assisted by Mr. Vidhu
Bhushan Kalia, learned counsel appearing for petitioners, Mr. K.C. Kaushik,
learned Additional Solicitor General for opposite parties no. 2 and 3 aswell as
Mr. Saurabh Lavania, learned counsel appearing for opposite party no. 4 and
the learned Standing Counsel for Sate.

Mr. SK. Kalia, learned Senior Advocate, duly assisted by Mr. V.B. Kalia,
Advocate, appearing for petitioners submits that under the guidelines for
Multipurpose Health Worker (Male) 2010 [hereinafter referred to as the
"MPHW (M)"], MPHW (M) shall be engaged for initial period of three years.
The expenditure shall be shared by the Central Government and the State
Government during the said period. The said guidelines also provide that the
Sate Government is required to create requisite number of posts and fill up on
regular basis within next three years so that the continuity of these workersis
maintained after the initial period of three years, during which the

Government of India isto provide financial assistance.

It is submitted that the Scheme under which MPHW (M) have been engaged
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has been initiated in the year 2012 in the Sate of U.P. The petitioners shall be
allowed to initially continue for three years at least before being absorbed
against regular posts sanctioned by the State Government. It is submitted that
earlier identically situated persons like petitioners were not getting
honorarium after 30th September, 2013 and, as such, had approached the
Court by filing Writ Petition N0.3792 (SS) of 2013. The Court, after recording
the observations that learned Additional Solicitor General of India does not
dispute the fact that the Scheme has been extended by the Central Government
up to the year 2017, had directed the respondents to allow the petitioners to
work and discharge their dutiestill the next date of listing and pay honorarium
on the post, in question under N.R.H.M. Scheme, till the end of financial year
2013-14.

It is submitted that in compliance of the aforesaid order the Director, Ministry
of Health and Family Welfare (N.R.H.M.-I Section), Government of India vide
letter dated 22.11.2013 has conveyed the approval of contractual MPHWs till
31st March, 2014 only.

The submission is that there is no justification for granting approval to the
petitioners engagement for a period up to 31st March, 2014 only when as per
the guidelines the petitioners are required to continue for initial period of
three years before being absorbed against regular posts created by the State
Government. It is submitted that the work and post on which the petitioners are
working are very much available and directions be issued to respondents to

allow the petitioners to continue after 31st March, 2014.

Mr. K.C. Kaushik, learned Additional Solicitor General of India submits that
the Scheme isin fact in two parts; one part is to continue till 2017 whereas the
second part of the Scheme under which petitioners have been engaged has
been approved for the period up to 31.3.2014 only. It is also submitted that the

financial burden after 31.3.2014 is to be borne by the Sate Gover nment.

Be that as it may, prima-facie, | am of the view that as per Scheme petitioners
are required to be engaged initially for a period of three years. The
engagement of petitionersisto be approved on year to year basis. The scheme
has started in the State of U.P. in the year 2012 and has to continue initially
for three years. The financial assistance is to be provided by the Central

Government in the ratio of 85%, 75% and 65% respectively as per letter dated
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3.1.2011. The remaining cost shall be shared by the Sate Government.

The petitioners, as such, shall be allowed to continue after 31.3.2014 and in
this regard necessary formalities with respect to approval of their engagement,
sanction of project implementation plan, availability of finance etc. shall be
done by the authorities concerned and they shall be paid salary/emoluments

regularly provided their work and conduct is satisfactory.

Let counter affidavit be filed by the opposite parties within six weeks. In case
counter affidavit is filed petitioners may file regoinder affidavit within two

weeks, thereafter.
List thereafter."
The matter requires consideration.

All the respondents may file counter affidavit within six weeks. The petitioner

will have two weeks thereafter to file the rejoinder affidavit.
List thereafter.

The petitioners, as such, shall be allowed to continue after 31.3.2014 and in
this regard necessary formalities with respect to approval of their engagement,
sanction of project implementation plan, availability of finance etc. shall be
done by the authorities concerned and they shall be paid salary/emoluments

regularly provided their work and conduct is satisfactory.”

14. With the same relief as clamed in the leading writ petition, the
connected C1, C2 and C3 petitions came to be preferred.

15. The respondents herein aggrieved with the interim order dated
16.10.2015 passed in the leading writ petition preferred a Special Appea
(D) No. 631 of 2021 in which the following orders were passed on
02.09.2021..-

“ Exemption Application No. 1 of 2021
Exemption Application is allowed.

Appellants are exempted from filing certified copy of the interim order dated
16.10.2015 to this appeal.

Order on Memo of Appeal

By this appeal, a challenge is made to the interim order dated 16.10.2015.
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The appeal otherwise suffers from delay of more than 2100 days. However, the
appeal needs to be disposed of without causing interference in the order

looking to the currency of more than six years but with a direction to the office
to list the pending Writ Petition No. 59726 of 2015 before Writ Court for final
hearing and if it is not possible, to hear and decide the application submitted
by the Sate to seek recall/modification/vacation of the interim order dated

16.10.2015 to which no objection has been raised by the side opposite.

Accordingly, without causing interference in the interim order challenged
herein and after condoning the delay, we dispose of this appeal with a
direction to the office to list the pending writ petition before the learned Sngle
Judge in first ten cases on 20.09.2021. The learned Single Judge is requested
to hear and decide the writ petition on the aforesaid date and if it is not
possible, then at least hear and decide the application for

recall/modification/vacation of the interim order.”

16. Since the order of the writ court in the leading writ petition was not
complied with so the petitioners in the leading writ petition preferred
Contempt Application (Civil) No. 5520 of 2016 in which on 04.01.2022,
the following orders were passed.-

“Heard Si Sddharth Khare, learned counsel for the applicants and Sri Neergj
Tripathi, Additional Advocate General ably assisted by Si Ratan Deep
Mishra, learned Sanding Counsel, who have appeared on behalf of opposite
party no. 1.

This contempt application has been filed alleging wilfull disobedience and
non-compliance of the interim order dated 16.10.2015 passed by this Court in
Writ Petition No. 59726 of 2015.

Counsel for the applicants has submitted that after six years of passing the
order dated 16.10.2013 and filing of this contempt application a defective
Soecial Appeal No. 631 of 2021 was preferred against the aforesaid interim
order but the Special Appeal Court has refused to interfere with the same and
has directed that the Sngle Judge should decide the writ petition at an early
date. The matter was fixed before the Sngle Judge on 20.09.2021 but has not
been taken up. However, the fact remains that the interim order of this court
has not been complied.

Learned Additional Advocate General has relied upon the judgment of the

Apex Court in the case of Vinay Kumar Pandey vs. Committee of Management
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Shri Gandhi Inter College and Another dated 08.12.2020 passed in Civil
Appeal No. 4007-4008 of 2020 wherein the Apex Court has held that unless the
stay vacation application is decided no case for initiation for contempt
proceedings is made out. Further reliance has been made on another judgment
of the Apex Court in the case of Sate of Jammu & Kashmir vs. Mohd. Yagoob
Khan and others (1992) 2 UPLBEC 166 in support of the above proposition
argued before this Court.

In the case cited above the Apex Court has not held that by merely filing a stay
vacation application before the Court the respondent will get right to disobey
theinterim order of the Court. Nothing has been stated in the affidavit
of contemner-opposite party no. 1 regarding the efforts made by him to get his
stay vacation application decided. This court finds that the respondents have
not made any pleadings before this Court that they have tried to get their stay
vacation application filed in the Writ Petition No. 59726 of 2015 decided. They
have unsuccessfully challenged the interim order dated 16.10.2015 before the
Soecial Appeal Court but are unwilling to comply the interim order aforesaid.
The intention of the Apex Court's judgments are not to give a lever to the
contemnors to thwart and frustrate the compliance of the interim orders of the
High Court. Bona fide efforts by the contemnors to get the stay vacation
application decided is to be proved as a pre-condition for taking up the plea of
pendency of the stay vacation application of contemnors before the contempt
court.

In this court thousands of writ petitions regarding service matters are pending
and in most of the cases the stay vacation applications are also pending for
orders. If the excuse taken by the contemner-opposite party no. 1 justifying
violation of the interim order dated 16.10.2015 is allowed to prevail,
no interim order would be complied by any of the respondents in any writ
petition and the purpose of passing interim order in writ petitions arising out
of service matters would be frustrated. The present case is one of the
thousands of casespending, with stay vacation applications also pending,
which cannot be decided on account of peculiar practical problems of this
High Court. Only by making consistent efforts such applications are taken up
and decided by the court. The state counsels seldom make any such effort.
Rarely listing application is moved by them for early listing of case. Even when
case is listed no mention is made pointing out any urgency in the

matter requiring immediate attention. Only when contempt proceedings are
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initiated by the petitioner, stay vacation application are filed and time barred
special appeal isfiled.

Earlier Si Arun Kumar Snha, was impleaded as opposite party no. 1, who
was required to comply the interim order dated 16.10.2015 of this Court. It has
been informed that incumbent of the aforesaid post has changed.

Issue notice to the Principal Secretary, Medical Health and Family Welfare,
Government of U.P., Lucknow. Whosoever is holding the aforesaid post shall
file an affidavit of compliance or appear in person on 8th February, 2022.

List this case on 08.02.2022.”

17. Aganst the order dated Dated 04.01.2022 passed in Contempt
Application (Civil) No. 5520 of 2016 dated 04.01.2022, the respondents
herein preferred Specia Leave to Appeal (C) No. 1190 of 2022 in which
on 07.02.2022, the following orders were passed.-

“|ssue notice.

Mr. Yatish Mohan, learned counsel appears for the contesting respondentsii.e.
respondent Nos. 1 to 140.

Service to the proforma respondents is dispensed with.

The contesting respondents may file their response, if so chosen, within two

weeks from today.

Ms. Aishwarya Bhati and Mr. V. Giri, learned senior counsel appearing for the
parties are ad idem that the contesting parties shall make a request before the
High Court for taking up the main matter i.e., W.P. No. 59726 of 2015 "Ankit
Pathak and 139 ors. vs. Sate of U.P. and 20 ors." itself for final hearing at the
earliest.

We hope and trust that such a request shall be given due consideration by the
High Court, looking to the subject matter of litigation and considering overall

circumstances.

Until the next date in this petition, operation and effect of the impugned order
dated 04.01.2022 in Contempt Petition (C) No. 5520 of 2016 shall remain
stayed.

However, we make it clear that pendency of this petition shall not be of any
impediment in the High Court proceeding with the said writ petition and
disposing it of finally.
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List this matter after two weeks.”

18. On 12.04.2022, this Court proceeded to pass the following orders.-

“1. Heard Shri. Ashok Khare, learned Senior Counsel assisted by Kauntey
Sngh, learned counsel for the petitioners and Shri.R.K. Ojha, learned Senior
Counsel assisted by Anil Kumar Singh, learned C.S.C. VII for the respondents.

2. Thiswrit petition has been filed seeking following reliefs:

" (a) awrit, order or direction in the nature of certiorari quashing the Circular
dated 26.2.2014 issued by the Mission Director, National Rural Health
Mission, U.P., Lucknow, in so far asit prohibits the extension of the petitioners
beyond 31.3.2014 (Annexure No.28);

(b) awrit, order or direction of a suitable nature commanding the respondents
to undertake proceedings in accordance with the communication of the
Mission Director, National Rural Health Mission, U.P., Lucknow, dated
9.7.2014 and the communication of the Additional Director, Malaria & Vector
Borne Diseases dated 14.7.2014 within a period to be specified by this Hon'ble
Court;

(c) a writ, order or direction of a suitable nature commanding the Sate
authorities to comply with the conditionality contained in Office Memorandum
dated 3.1.2011 within a period to be specified by this Hon'ble court;

(d) awrit, order or direction of a suitable nature commanding the respondents
to appoint the petitioners against substantively vacant posts of Heath Worker
(Male), after sending them for requisite training, within a period to be
specified by this Hon'ble court;

(e) awrit, order or direction of a suitable nature commanding the respondents
not to interfere in the working of the petitioners on contracts and to pay the
petitioners their monthly emolument regularly every month till the continuance
of the National Rural Health Mission Scheme;

(f) awrit, order or direction of a suitable nature commanding the respondents
to forthwith disburse to the petitioners the arrears of their emoluments, within
a period to be specified by this Honb'le court;

(g) any other writ, order or direction as this Hon'ble court may deem fit and
proper in the circumstances of the case; and

(h) award cost of the petition to be paid to the petitioners.”

3. This court has passed the following order on 16.10.2015:
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"Heard Shri Ashok Khare, learned senior counsel assisted by Shri Sddharth
Khare for the petitioner, Shri Arun Kumar Pal, learned counsel appearing for
the respondents no. 2 and 3 and Shri Mata Prasad, learned Addl. Chief
Standing Counsel for the respondents, 1 and 4 to 21.

The petitioner is seeking quashing of the circular dated 26.2.2014 issued by
the Mission Director, National Rural Health Mission, U.P. Lucknow in so far
asit prohibits the extension of the petitioners beyond 31.3.2014.

It is pointed out that an identical matter has come up before the Lucknow
Bench of this Court in W.P. (§9) No. 1453 of 2014 (Shiv Pratap Maurya and
others Vs. Sate of U.P. and others ) alongwith other connected matter in
which the Court was pleased to pass the following order:

"Since controversy involved in the aforesaid writ petitions are one and the
same, as such they have been connected and heard together.

Heard Mr. SK. Kalia, learned Senior Advocate Assisted by Mr. Vidhu
Bhushan Kalia, learned counsel appearing for petitioners, Mr. K.C. Kaushik,
learned Additional Solicitor General for opposite parties no. 2 and 3 aswell as
Mr. Saurabh Lavania, learned counsel appearing for opposite party no. 4 and
the learned Standing Counsel for Sate.

Mr. SK. Kalia, learned Senior Advocate, duly assisted by Mr. V.B. Kalia,
Advocate, appearing for petitioners submits that under the guidelines for
Multipurpose Health Worker (Male) 2010 [hereinafter referred to as the
"MPHW (M)"], MPHW (M) shall be engaged for initial period of three years.
The expenditure shall be shared by the Central Government and the Sate
Government during the said period. The said guidelines also provide that the
Sate Government is required to create requisite number of posts and fill up on
regular basis within next three years so that the continuity of these workersis
maintained after the initial period of three years, during which the
Government of India isto provide financial assistance.

It is submitted that the Scheme under which MPHW (M) have been engaged
has been initiated in the year 2012 in the Sate of U.P. The petitioners shall be
allowed to initially continue for three years at least before being absorbed
against regular posts sanctioned by the State Government. It is submitted that
earlier identically situated persons like petitioners were not getting
honorarium after 30th September, 2013 and, as such, had approached the
Court by filing Writ Petition N0.3792 (SS) of 2013. The Court, after recording

the observations that learned Additional Solicitor General of India does not
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dispute the fact that the Scheme has been extended by the Central Government
up to the year 2017, had directed the respondents to allow the petitioners to
work and discharge their duties till the next date of listing and pay honorarium
on the post, in question under N.R.H.M. Scheme, till the end of financial year
2013-14.

It is submitted that in compliance of the aforesaid order the Director, Ministry
of Health and Family Welfare (N.R.H.M.-I Section), Government of India vide
letter dated 22.11.2013 has conveyed the approval of contractual MPHWs till
31st March, 2014 only.

The submission is that there is no justification for granting approval to the
petitioners engagement for a period up to 31st March, 2014 only when as per
the guidelines the petitioners are required to continue for initial period of
three years before being absorbed against regular posts created by the Sate
Government. It is submitted that the work and post on which the petitioners are
working are very much available and directions be issued to respondents to
allow the petitioners to continue after 31st March, 2014.

Mr. K.C. Kaushik, learned Additional Solicitor General of India submits that
the Scheme isin fact in two parts; one part is to continue till 2017 whereas the
second part of the Scheme under which petitioners have been engaged has
been approved for the period up to 31.3.2014 only. It is also submitted that the
financial burden after 31.3.2014 is to be borne by the Sate Gover nment.

Be that as it may, prima-facie, | am of the view that as per Scheme petitioners
are required to be engaged initially for a period of three years. The
engagement of petitionersisto be approved on year to year basis. The scheme
has started in the State of U.P. in the year 2012 and has to continue initially
for three years. The financial assistance is to be provided by the Central
Government in the ratio of 85%, 75% and 65% respectively as per letter dated
3.1.2011. The remaining cost shall be shared by the State Gover nment.

The petitioners, as such, shall be allowed to continue after 31.3.2014 and in
this regard necessary formalities with respect to approval of their engagement,
sanction of project implementation plan, availability of finance etc. shall be
done by the authorities concerned and they shall be paid salary/emoluments
regularly provided their work and conduct is satisfactory.

Let counter affidavit be filed by the opposite parties within six weeks. In case
counter affidavit is filed petitioners may file rgjoinder affidavit within two

weeks, thereafter.
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List thereafter."

The matter requires consideration.

All the respondents may file counter affidavit within six weeks. The petitioner
will have two weeks thereafter to file the rejoinder affidavit.

List thereafter.

The petitioners, as such, shall be allowed to continue after 31.3.2014 and in
this regard necessary formalities with respect to approval of their engagement,
sanction of project implementation plan, availability of finance etc. shall be
done by the authorities concerned and they shall be paid salary/emoluments
regularly provided their work and conduct is satisfactory. "

4. Shri. Ashok Khare, learned Senior Counsel assisted by Kauntey Singh,
learned counsel for the petitioners submitted that the said order has not been
implemented till date and contempt proceedings are pending against the
respondents.

5. 0On 11.4.2022, this Court has passed the following order:

" Heard Shri Ashok Khare, learned Senior Counsel assisted by Shri Sddharth
Khare, learned counsel for petitioners and Shri RK. Ojha, learned Senior
counsel assisted by Shri P.K. Srivastava, learned Standing Counsel.

To narrow down the controversy, Shri RK. Ojha, learned Senior Counsel is
directed to take instructions whether any regular appointment for the posts of
Multipurpose Health Worker (Male as well as Female) is contemplated.

Put up this petition tomorrow i.e. on 12.4.2022 at 10 a.m."

6. Today, Shri. RK.Ojha, learned Senior Counsel has placed on record a
communication dated 11.4.2022 of Special Secretary, Sate of U.P. and
relevant paragraph 3 thereof is mentioned hereinafter:

"3. HI0 = FrTerd g1 el T Ik AIGY o HH H HE TG e I HA §AT ¢ b
Tg3esita e wrdehdi (TH 0 W0 Sscj0) USTH ol i Ua fa|iT # 2l &1 Treed
Frdend! (qEu/mlea) ol ug fawm # giia &1 e swrisdl (Afea) & R 9212
UG IR T9 8q 3 0 W 0 e TaT 98 STRINT, TGS, ol f&Hieh 09 Tagar 2020 i
AT 9T ST gl 81 3 0 W 0 ALY FaT T A-NT o Arehd § 94 hl
FHRIATE UishaTefil 8| TaTeed dhichdi (T8W) o Reh UGH TR il fohd ST & FeY H I 0
g 0 ffhcar Tared Ud uRar Sedmur | W widdl AR e Tdderd (
Y U9 Higdl) SRISTURT a1 FawTae, 2018 & sidua wited frd S o drdfaret
uferaref 81 Jar Fomaett # ditee B wrRfare gof &R 02 we § e udl @
HIYGTa HRTHLTeh, UNAR ST o J1egd & 3 0 U 0 JFefiee JaT 9g- AR i
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UTSA fohdT ST TT ST 06 HIg H 3k T4+ <hl HridTel YUt fohd ST o ST 1
O SATANT & fohdT ST [HudT It Rafd & /1 0 I TATerd Sl T IR ol HE
H"

7. Shri. Ashok Khare, Senior Advocate has pointed out certain apprehensions
inregard to above instructions that the Rules of 2018 provides an €ligibility to
pass out one year training conducted by certain institutes. However, he
submits that neither the petitioners nor any other prospective candidates have
undergone such training. To this Shri RK. Ojha, learned Senior Advocate
submits that there are few institutes which impart such training and therefore,
presently few candidates have passed out this training course and also submits
that while considering the proposed amendments in the rules, essential
qualification may also be considered in light of above facts.

8. Shri. Ashok Khare, has also pointed out that petitioners have actually
worked for three years and thereafter their services were discontinued under
the garb that financial assistance to scheme was stopped by the Government of
India and the scheme or programmes were not continued. He also pointed out
that the interim order was not implemented and petitioners are out of service
for more than seven years without their fault.

9. In these circumstances, the Court is passing following interim directions:

(i) The respondents shall complete the process of necessary amendment in U.P.
Medical Health and Family Welfare Department Health Worker and Health
Supervisor (Male and Female) Non Gazetted Service Rules, 2018 and while
considering the proposed amendment, the authority shall also take into note
the letter dated 5.9.2017 which is annexed in this writ petition as Annexure
R.A.6 in regard to imparting benefit of experience to the petitioners as well as
eligibility to undergo a prescribed training course.

(i) The above process shall be concluded within a period of six weeks.

(i) Thereafter, selection process shall be concluded within a period of four
months.

10. Mr. RK. Ojha, Senior Advocate submits that there is an application for
vacation of stay of interim order which may be decided as contempt
proceedings are pending against the respondents.

11. List this case on 21.4.2022 along with the stay vacation application for

hearing of the said application.”
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19. Thereafter, on 10.01.2023, the following orders were passed.-

“Heard S Sddharth Khare, learned counsel for the petitioners and Si RK.
Ojha, Senior Advocate assisted by Si Amitesh Dwivedi appearing for Special
Counsel on behalf of respondents and Si Anil Kumar Sngh, Additional Chief
Sanding Counsel for the respondents.

The present petition is filed with the following prayer :-

(I) awrit, order or direction in the nature of certiorari, quashing the circular
dated 26.02.2014 issued by the Mission Director, National Rural Health
Mission, U.P., Lucknow, in so far asit prohibits the extension of the petitioners
beyond 31.3.14 (Annexure No.28).

(I1) awrit, order or direction of a suitable nature commanding the respondents
to undertake proceedings in accordance with the communication of the
Mission Director, National Rural Health Mission, U.P., Lucknow, dated
09.07.2014 and the communication of the Additional Director, Malaria &
Vector Borne Diseases dated 14.07.2014, within a period to be specified by
this Hon'ble Court.

(I11) a writ, order or direction of a suitable nature commanding the Sate
authorities to comply with the conditionality contained in Office Memorandum
dated 03.01.2011, within a period to be specified by this Hon'ble Court.

(IV) a writ, order or direction of a suitable nature commanding the
respondents to appoint the petitioners against substantively vacant posts of
Health Worker (Male), after sending them for requisite training, within a
period to be specified by this Hon'ble Court.

(V) a writ, order or direction of a suitable nature commanding the
respondents not to interfere in the working of the petitioners on contracts and
to pay the petitioners their monthly emolument regularly every month till the
continuance of the National Rural Health Mission Scheme.

(V) a writ, order or direction of a suitable nature commanding the
respondents to forthwith disburse to the petitioners the arrears of their
emoluments, within a period to be specified by this Hon'ble Court.

Learned counsel for the petitioners submitted that Scheme in question is going
on only by way of re-naming the same.

Learned counsel for the respondents vehemently opposed the prayer and
submitted that the Scheme has been closed and now advertisement for the
appointment of Basic Health Worker (Male) had already been issued and the

provision of weightage of six marks to the petitioners have already been made,
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therefore, the present petition has become infructuous.

List this case on 30.01.2023 at 12:00 O' clock.

In the meantime, Additional Chief Secretary, Medical Health & Family
Welfare, Gowt. of U.P., Lucknow is directed to file a comprehensive affidavit in

response to the averments of the petition as well as rejoinder affidavit.”

20. In compliance of the order dated 10.01.2023, a persona affidavit
came to be filed by the respondent no. 1 sworn by the Principal Secretary,
Medical Hedth and Family Welfare, Government of Uttar Pradesh,
Lucknow dated 27.01.2023.

21. In the mean time, the SLP (C) No. 1190 2022 got converted to Civil
Appeal No. 533 of 2024 came to be decided on 09.01.2024, order whereof
is quoted hereinunder .-

“ Leave granted.

Learned Sngle Judge of the High Court passed an interim order dated
16.10.2015 whereby as an interim measure it was provided that the writ
petitioners (respondents herein) shall be allowed to continue after 31st March,
2014 and in this regard necessary formalities subject to approval of their
engagement, sanction of project implementation programme, availability of
finance, etc. shall be done by the authorities concerned and they shall be paid
salaries, emoluments regularly provided their work and conduct is

satisfactory.

As the said interim direction issued by the learned Sngle Judge was not being
complied with, the respondents herein initiated contempt proceedings. The
High Court, vide impugned order dated 04.01.2022, issued notice to the
Principal Secretary, Medical Health and Family Welfare and further directed
that whosoever is holding the said post to file an affidavit of compliance and
appear in person on 08.02.2022 for non-compliance of the interim order dated
16.10.2015. It is this order which has been challenged by the Principal
Secretary.

Ms. Aishwarya Bhati, learned ASG appearing for the appellant submits that
the Sate made all efforts possible to get the interim order vacated and also
challenged the same by way of an intra court appeal but has not been

successful.

On the other hand, Mr. P.N. Misra, learned senior counsel for the respondents
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submits that the State kept sleeping over the matter for six years and filed a
belated appeal which was dismissed on the ground of delay and the
application for vacation of stay, which was filed after six years of the interim

order, is still pending consideration.

Vide the earlier order passed by this Court, we had left it open for the High
Court to proceed and decide the pending writ petitions finally and the
pendency of the writ petition before this Court would not come in their way of
final disposal of the writ petitions. The status today is that the writ petitions

are till pending and even the application for vacation of stay is also pending.

Although some arguments have been made on the merits of the matter, but we

are not inclined to go into the same.

According to us the interest of justice would be best served by keeping the
impugned order in abeyance till the final disposal of the writ petitions for
which we request the appellant-State to approach the Chief Justice of the High
Court for early listing of the matter and also request that the matter be
assigned to a Court which may hear the same on priority considering the
nature of dispute involved, which relates to more than 3000 male health

wor kers engaged under the scheme floated by the Central Government.
With the above observations, the appeal stands disposed of.
Pending application(s) shall also stand disposed of.”

22. Since affidavits have been exchanged between the parties and the learned
counsel for the rival parties have made a statement at bar that they do not
propose to file any further affidavit, thus, the writ petitions are being decided
at the admission stage.

Arqgument of learned counsdl for the petitioners

23. Sri Ashok Khare assisted by Sri Kumar Shresth holding brief of Sri
Siddharth Khare and Sri Shalvan assisted by Sri Kautesh Tripathi, learned
counsel for the writ petitioners have sought to argue that the circular dated
26.02.2014 issued by the Mission Director, National Rural Health Mission,
UP, Lucknow to the extent that it prohibits extension of the tenure of the
writ petitioners to be engaged as Multi-purpose Health Worker (Male) on
contract basis beyond 31.03.2014 cannot be sustained even for a single
moment. Elaborating the said submission, it is contended that the work and
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the duties which the writ petitioners were performing is continuous in nature
particularly when the same relates to health and hygiene. Contention is that
health and hygiene is an integral part and it is the State's responsibility not
only to allocate funds but also provide infrastructure and a condition
whereby each and every citizen in the State or in the Nation is made
available medical support at no cost or little cost. In a nutshell, the
submission is that the work which the writ petitioners were performing is of
regular nature, thus, in view of the office memorandum issued by the
Government of India, Ministry of Health and Family Welfare dated
03.01.2011 initialy for the 3 years, the Central Government supported the
scheme on declining basis while providing funds i.e, 85%, 75% and 65%
and thereafter, it is the State Government who is responsible to create
requisite number of posts and fill up them on regular basis within 3 years for
maintaining continuity of the workers from their own resources.

24. To put it otherwise, the submission of the learned Senior Counsel for the
writ petitioners is that the State is shrinking from its responsibility while
coming up with the stand that once the Central Government only supported
the scheme for a period of 3 years beyond the same, the State Government is
not liable or responsible to continue with the said scheme. It is also
contended that there happen to be a communication dated 09.07.2014 and
14.07.2014 of the Mission Director, National Rural Health Mission, UP
addressed to the Director General, Medical Health Services, UP and of
Additional Director, Malaria and VBD, Uttar Pradesh addressed to Chief
Medical Officers throughout the State of UP whereby the petitioners who
have been engaged as Multi-purpose Health Worker (Male) were to be
continued.

25. Learned Senior counsel has further made a statement at bar as per the
instructions received from his clients, that though the petitioners have been
engaged as Multi-purpose Health Workers on contract basis on the
remuneration of Rs. 6,000/- per month but they are not seeking any regular
appointment, however, their claim is that till regular appointment is made,
they should be permitted to work as Multi-purpose Health Workers on the
same terms and the conditions on which they were already working.

26. Further submission is that it is not the case of the respondents that now
the requirement of Multi-purpose Health Worker has come to an end
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particularly when in the State of Uttar Pradesh, the infrastructure is not upto
the mark and a large section of public are not made accessible to medical
facilities. Reference has been made to the communication dated 24.12.2019
of the Director General, Family Welfare, State of UP address to Secretary,
Medical Health and Family Welfare, letter of the Government of India,
Ministry of Health and Family Welfare, New Delhi dated 09.01.2019, |etter
dated 28.01.2021 of the Director General, Family Welfare, UP addressed to
Chief Medical Officers of the State of Uttar Pradesh as well as other
communications so as to contend that already there exist large number of
posts of Multi-purpose Health Worker live vacant against which petitioners
can easily be accommodated and permitted to work till regular selections are
made in accordance with the rules.

27. In order to buttress the submission, reliance has been placed upon the
judgment of the Hon'ble Apex Court in Mohd. Abdul Kadir and another
vs. Director General of Police, Assam and others: (2009) 6 SCC 611 so
as to contend that once any engagement is done in terms of the scheme then
so long as the scheme continues and the work of the engagee is found to be
satisfactory then they are to continue on the same terms and conditions and
services cannot be dispensed with. Thus, it is prayed that the writ petitions
be allowed in toto and a direction be issued to the respondents to engage the
writ petitioners on the post of Multi-purpose Health Workers till regular
selections is made.

Argument on behalf of the State

28. Counting the submissions for the learned Senior Counsel for the writ
petitioners, Sri S.B. Singh, learned Additional Chief Standing Counsel
assisted by Sri Saurabh has submitted that none of the contentions so raised
on behalf of the writ petitioners has any legs to stand. Submission is that the
writ petitioners have been engaged on contractual basis that too against a
scheme and once the said scheme came to an end then the writ petitioners
cannot insist that they should continue despite closure of the scheme. In a
nutshell, submission is that the engagement of the writ petitioners is co-
terminus with the scheme in that regard. It is further contended that a
decision has been taken to make regular selections and the Uttar Pradesh,
Medical Heath and Family Welfare Department, Lucknow has
recommended for amendment in Health Worker/Heath Supervisor
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(Mae/Female) Non Gazetted Service Rules, 2018 wherein one of the
condition is for one year training for Health Worker (Male) at Divisiona
Training Centre as per Health Worker (Male) Training Rules, instructions
dated 24.05.2022 providing Multi-purpose Workers (MPHW) engaged on
contract basis for one year would be provided for three marks and thereafter,
post completion of one year service three marks shall be awarded. In such a
manner that maximum six marks would be awarded as weightage.

29. Submission is that the training instructions dated 24.05.2022 has been
challenged in Writ-A No. 4095 of 2022 in which an interim order came to be
passed on 22.07.2022 restraining the respondents from proceeding any
further with the selection process in pursuance of the advertisement dated
26.05.2022. In a nutshell, the argument is that a conscious policy decision
has already been taken by the State that now only regular selections would
be made and the writ petitioners being contractual employees are not to be
continued in that regard. Reliance has been placed upon the judgment of the
Hon'ble Apex Court in Ganesh Digamber Jumbhrunkar and others vs.
The State of Maharashtra & others. (2023) Supreme(SC) 1785 and
Prashant Shukla vs. State of UP: 2021 (12) ADJ 145 so as to contend that
contractual employee has no absolute or vested right to continue beyond the
continuation of the scheme.

Analysis.

30. | heard the submissions made across the bar and perused the record
carefully.

31. Facts are not in issue. It is not in dispute that the Government of India,
Ministry of Heath and Family Welfare on 03.01.2011 issued an office
memorandum approving engagement of Multi-purpose Health Workers
(Male) on contractual basis in 235 identified backward districts having high
disease burden for a period of 3 years. Financial assistance was extended to
support the said scheme on declining basis of 85%, 75% and 65%
respectively for three years and the remaining cost was to be shared by the
concerned State Government. State Government was advised to create the
requisite number of posts and fill up on regular basis within next 3 years for
maintaining continuity of Multi-purpose Health Workers from their own
resources. The objection of the writ petitioners is that though they were



WRIA No. 59726 of 2015
37

allowed to perform the duties so entrusted to them for a period of 3 years but
by virtue of the circular dated 26.02.2014 issued by the Mission Director,
NRHM, the extension of the writ petitioners to work as Multi-purpose
Health Worker beyond 31.03.2014 was prohibited.

32. Plainly and simply, according to the writ petitioners, post completion of
3 years as per the office memorandum dated 3.1.2011 of the Government of
India, Ministry of Health and Family Welfare, the said scheme ought to have
been continued by permitting the writ petitioner to work as Multi-purpose
Health Worker at the cost of the State Government and by not doing so, the
State Government has shrunk from its responsibility. The stand of the State
Government as set out in the pleadings is that the State Government has
taken a policy decision not to continue with the said scheme but to make
regular selections pursuant to the Uttar Pradesh, State Medical Health and
Family Welfare Department, Health Worker and Health Supervisor
(Mae/Female) Non Gazetted Rules 2018 and Health Worker (Male)
Training Rule, Instructions, 2022 dated 24.05.2022.

33. In order to address the said issue what would be relevant would be the
legal right of the writ petitioners to insist that they should be permitted to
discharge duties as Multi-purpose Health Workers till regular selections are
made.

34. Notably, the engagement of the writ petitionersis on contractual basis on
monthly remuneration Rs. 6,000/- as Multi-purpose Health Workers. The
appointment order itself shows that the same is on contractual basis and
further the agreement so entered into between the respondents/employer on
one hand and the writ petitioners on the other hand itself shows the
engagement can be terminated on a notice of one month. Thus, it becomes
apparently clear that the appointment is not against any substantive post and
is contractual and not regular. Once the appointment of the writ petitionersis
on contractual basis then the writ petitioners cannot insist that a mandamus
be issued directing the respondents to engage the writ petitioners despite the
fact that the respondents have abandoned the scheme and they are not
implementing the same.

35. Interestingly, the tenure of the engagement of the writ petitionersin total
is approximately 3 years and in absence of any rule, regulation or
Government Order providing for regularization or absorption or any status
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akin to regular, the writ petitioners cannot ask for a mandamus directing the
respondents to engage the writ petitioners.

36. The issue can also be seen from the another point of angle that it is not
the case of the writ petitioners that on one hand the writ petitioners have
been dislodged from their engagement, but, on the other hand, on contractual
basis, appointments of the others are being made. Conversely, here, in the
case, it is the specific stand of the respondents that they are not continuing
with the said scheme, thus, there is no question of engagement of any other
contractual employees.

37. Nonetheless, continuance or non-continuance of a scheme by an
employer cannot be questioned in the court of law until and unless there is
arbitrariness and discrimination being meted to the employee/engagee.
However, there is nothing on record to suggest even remotely in that regard.
The Hon'ble Supreme Court in Subha B. Nair and others Vs. State of
Kerala: (2008) 7 SCC 210 observed as under .-

“8. A decison on the part of an employer whether to fill up the existing
vacancies or not iswithin its domain. On this limited ground in the absence of
discrimination or arbitrariness, a writ court ordinarily would not interfere in
such matters. This has been so held by this Court in Deepa Keyes v. Kerala
SEB, observing that the rank list having expired and the validity having not
been extended, no relief could be granted to the appellants therein.

9. Smilar view has also been expressed by this Court in K. Thulaseedharan v.
Kerala Sate Public Service Commission.”

38. In S.S. Balu vs. State of Kerala: 2009 2 SCC 479, it was held as
under .-

“12. There is another aspect of the matter which cannot also be lost sight
of. A person does not acquire a legal right to be appointed only because
his name appears in the select list. (See Pitta Naveen Kumar v. Raja
Narasaiah Zangiti 1.) The Sate as an employer has a right to fill up all
the posts or not to fill them up. Unless a discrimination is made in regard
to the filling up of the vacancies or an arbitrariness is committed, the
candidate concerned will have no legal right for obtaining a writ of or in
the nature of mandamus. (See Batiarani Gramiya Bank v. Pallab Kumar
2.) In Shankarsan Dash v. Union of India 3 a Constitution Bench of this
Court held: (SCC pp. 50-51, para 7)
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"7. It is not correct to say that if a number of vacancies are notified for
appointment and adequate number of candidates are found fit, the
successful candidates acquire an indefeasible right to be appointed which
cannot be legitimately denied. Ordinarily the notification merely amounts
to an invitation to qualified candidates to apply for recruitment and on
their selection they do not acquire any right to the post. Unless the
relevant recruitment rules so indicate, the Sate is under no legal duty to
fill up all or any of the vacancies. However, it does not mean that the
Sate has the licence of acting in an arbitrary manner. The decision not to
fill up the vacancies has to be taken bona fide for appropriate reasons.
And if the vacancies or any of them are filled up, the Sate is bound to
respect the comparative merit of the candidates, as reflected at the

recruitment test, and no discrimination can be permitted.”

13. In Sate of Haryana v. Subash Chander Marwaha 4 this Court held:
(SCC p. 226, paras 10-11)

"10. ... The mere fact that a candidate's name appears in the list will not
entitle him to a mandamus that he be appointed. Indeed, if the Sate
Government while making the selection for appointment had departed
from the ranking given in the list, there would have been a legitimate
grievance on the ground that the State Government had departed from the

rulesin this respect. ...

11. It must be remembered that the petition is for a mandamus. This Court
has pointed out in Rai Shivendra Bahadur (Dr.) v. Nalanda College 5 that
in order that mandamus may issue to compel an authority to do
something, it must be shown that the statute imposes a legal duty on that
authority and the aggrieved party has a legal right under the statute to
enforce its performance. Snce there is no legal duty on the Sate
Government to appoint all the 15 persons who are in the list and the
petitioners have no legal right under the rules to enforce its performance

the petition is clearly misconceived."

39. In Ganesh Digamber Jumbhrunkar (supra) the following was
observed.-

“4. The issue with which we are concerned in this petition is as to
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whether by working for a long period of time on contractual basis, the
petitioners have acquired any vested legal right to be appointed in the

respective posts on regular basis.

5. We appreciate the argument of the petitioners that they have given best
part of their life for the said college but so far as law is concerned, we do
not find their continuous working has created any legal right in their
favour to be absorbed. In the event there was any scheme for such
regularization, they could have availed of such scheme but in this case,
there seems to be none. We are also apprised that some of the petitioners
have applied for appointment through the current recruitment process.
The High Court has rejected their claim mainly on the ground that they
have no right to seek regularization of their service. We do not think any

different view can be taken.”

40. In Prashant Shukla (supra), a Division Bench of this Court had the
occasion to consider the contingencies wherein mandamus can be issued.-

“20. It isalso settled law that a writ of mandamus can be issued if a petitioner
is able to establish that he has legally protected and judicially enforceable
subsisting right. The petitioner has completely failed to demonstrate that he
has any statutory or legal right to compel the respondents to execute an
agreement for his re-engagement or further engagement as Computer
Operator for MANREGA in District Kannauj.

21. In Director of Settlement, A.P. Vs. M.R. Apparao (2002) 4 SCC 638 (para
17) Hon'ble Supreme Court considered the High Court's power for issuance of
mandamus and held as under :-

"17. Coming to the third question, which is more important from the point of
consideration of High Court's power for issuance of mandamus, it appears that
the constitution empowers the High Court to issue writs, directions or orders
in the nature of habeas corpus, mandamus, prohibition, quo warranto and
certiorari for the enforcement of any of the rights conferred by Part |11 and for
any other purpose under Article 226 of the Constitution of India. It is,
therefore essentially, a power upon the High Court for issuance of high
prerogative writs for enforcement of fundamental rights as well as non-
fundamental or ordinary legal rights, which may come within the expression
‘for any other purpose. The powers of the High Courts under Article 226
though are discretionary and no limits can be placed upon their discretion,
they must be exercised along recognised lines and subject to certain self-
imposed limitations. The expression 'for any other purpose in Article 226,
makes the jurisdiction of the High Courts more extensive but yet the Court
must exercise the same with certain restraints and within some parameters.
One of the conditions for exercising power under Article 226 for issuance of a
mandamus is that the Court must come to the conclusion that the aggrieved
person has a legal right, which entitles him to any of the rights and that such
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right has been infringed. In other words, existence of a legal right of a citizen
and performance of any corresponding legal duty by the Sate or any public
authority, could be enforced by issuance of a writ of mandamus. "Mandamus'
means a command. It differs from the writs of prohibition or certiorari in its
demand for some activity on the part of the body or person to whom it is
addressed. Mandamus is a command issued to direct any person, corporation,
inferior Courts or Government, requiring him or them to do some particular
thing therein specified which appertains to his or their office and is in the
nature of a public duty. A mandamus is available against any public authority
including administrative and local bodies, and it would lie to any person who
is under a duty imposed by statute or by the common law to do a particular
act. In order to obtain awrit or order in the nature of mandamus, the applicant
has to satisfy that he has a legal right to the performance of a legal duty by the
party against whom the mandamus is sought and such right must be subsisting
on the date of the petition.{Kalyan Sngh vs. Sate of U.P., AIR 1962 SC 1183}.
The duty that may be enjoined by mandamus may be one imposed by the
Constitution, a statute, common law or by rules or orders having the force of
law. When the aforesaid principle are applied to the case in hand, the so-
called right of the respondents, depending upon the conclusion that the
amendment Act is constitutionally invalid and, therefore, the right to get
interim payment will continue till the final decision of the Board of Revenue
cannot be sustained when the Supreme Court itself has upheld the
constitutional validity of the amendment Act in Venkatagiri's case (2002) 4
SCC 660 on 6.2.1986 in Civil Appeal Nos. 398 & 1385 of 1972 and further
declared in the said appeal that interim payments are payable till
determination is made by the Director under Section 39(1). The High Court in
exercise of power of issuance of mandamus could not have said anything
contrary to that on the ground that the earlier judgment in favour of the
respondents became final, not being challenged. The impugned mandamus
issued by the Division Bench of the Andhra Pradesh High Court in the teeth of
the declaration made by the Supreme Court as to the constitutionality of the
amendment Act would be an exercise of power and jurisdiction when the
respondents did not have the subsisting legally enforceable right under the
very Act itself. In the aforesaid circumstances, we have no hesitation to come
to the conclusion that the High Court committed serious error in issuing the
mandamus in question for enforcement of the so-called right which never
subsisted on the date, the Court issued the mandamus in view of the decision of
this Court in Venkatagiri's case. In our view, therefore, the said conclusion of
the High Court must be held to be erroneous.”

22. A Division Bench of this Court in which one of us (Justice Surya Prakash
Kesarwani) is one of the member, had considered the power of the High Court
for issuance of high prerogative writ for enforcement of fundamental rights,
and held as under:-

"18. It is settled law that writ of mandamus can be issued if the petitioner has a
legal right to the performance of a legal duty by the party against whom the
mandamus is sought and such right must be subsisting on the date of the
petition. Smilar view has also been taken by Hon'ble Supreme Court in Kalyan
Sngh vs. Sate of U.P.. Applying the principles of issuance of writ of
mandamus on the facts of the present case, we find that the petitioners have no
legal right for protection on the facts of the present case inasmuch as such the
protection as being asked, may amount to protection against commission of
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offence under Section 494/495 |.P.C. It is well settled law that writ of
mandamus can not be issued contrary to law or to defeat a statutory provision
including penal provision. The petitioners do not have legally protected and
judicially enforceable subsisting right to ask for mandamus.”

Therefore, the learned Single Judge has not committed any error of law in
dismissing the writ petition by refusing to issue mandamus as prayed for.

41. As regards the judgment in Mohd. Abdul Kadir (supra) is
concerned, the same is of no assistance to the petitioners particularly
when in the said judgment, the question was with regard to the fact that
the ad hoc appointment under a scheme should be continued till the
schemeisin existence. In para 17, the following was held.-

“17. When the ad hoc appointment is under a scheme and is in
accordance with the selection process prescribed by the scheme, there is
no reason why those appointed under the scheme should not be continued
as long as the scheme continues. Ad hoc appointments under schemes are
normally coterminous with the scheme (subject of course to earlier
termination either on medical or disciplinary grounds, or for
unsatisfactory service or on attainment of normal age of retirement).
Irrespective of the length of their ad hoc service or the scheme, they will
not be entitled to regularization nor to the security of tenure and service
benefits available to the regular employees. In this background,
particularly in view of the continuing Scheme, the ex-serviceman
employed after undergoing the selection process, need not be subjected to
the agony, anxiety, humiliation and vicissitudes of annual termination and
re-engagement, merely because their appointment is termed as ad hoc

appointments.”

42. Here, in the present case there is a dight distinction that the
respondents/State employers are not continuing with the said scheme but
have taken a conscious decision for making regular selections in terms of the
recruitment rules. Thus, the judgment in the case of Mohd. Abdul Kadir
(supra) isdistinguishable.

43. Moreover, the regular selections which were conducted by the
respondents in pursuance of 2018 Rules has been stayed by the Coordinate
Bench of this Court on 22.07.2022 passed in Writ-A No. 4095 of 2022
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(Deepak Kumar and 26 others Vs. State of U.P. through Additional Chief
Secretary Department of Medical Headth and Family Welfare, Lko and 4
others).

44. Merely because certain communications came to be made by the Mission
Director, NRHM, State of UP and of the Additional Director, Malaria and
VBD, Uttar Pradesh and also the fact that according to the writ petitioners,
some posts are lying vacant cannot be a ground to direct the respondents by
way of mandamus to fill up those posts as it is not the domain of the Court to
do so. There are various factors which are to be taken into consideration
while filling up the post obvioudly, it includes feasibility, viability etc. Thus,
by way of a blanket direction or judicia fiat, this Court cannot issue a
direction by way of a mandamus which is contrary to law. On top of it, what
would be relevant is the legal right of a party who seeks mandamus and once
in the present case, writ petitioners are contractual employees who had
worked for a period of 3 years, they cannot clam any right akin to of a
regular employee.

45. Nonetheless, the relief for continuance post 31.03.2014 in co-relation
with the circular dated 26.02.2014 whcih is subject matter of challenge in the
present petitions came to be negated by a Coordinate Bench of this Court at
Lucknow in Writ-A No. 1453 of 2014 (Shiv Pratap Maurya and 667 others
Vs. State of U.P. through Principal Secretary Department of Medical Health
and Family Welfare) along with connected writ petitions decided on
20.03.2024.

46. Cumulatively analyzing the case from the four corners of law, this Court
does not find the present case to be a fit case for issuance of mandamus as
the petitioners are miserably failed to show any legal right in their favour for
continuance as Multi-purpose Health Workers. Resultantly, the writ petitions
being devoid of merits are liable to be dismissed and are dismissed.

(Vikas Budhwar,J.)
September 1, 2026

Rajesh

Digitally signed by :-
RAJESH KUMAR
High Court of Judicature at Allahabad
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