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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

Reserved On : 22.06.2026
Pronounced On :  08.09.2026

CORAM

THE HONOURABLE MR.JUSTICE N.ANAND VENKATESH
AND

THE HONOURABLE MR.JUSTICE K.K.RAMAKRISHNAN

R.T.(MD).No.05 of 2026
and

Crl.A.(MD).No.689 of 2026

R.T.(MD).No.05 of 2026:

State of Tamil Nadu
Rep by the Inspector of Police,
All Women Police Station, 
Thiruppathur,
Sivagangai.
Cr. No. 1/2024  ... Appellant

Vs.

Chandran  ... Respondent
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PRAYER : RT proceedings has been submitted by the Principal Sessions 

Judged  (POCSO  Act  Cases)  Sivagangai  District  for  confirmation  of 

sentence of death in Spl.S.C.No.23 of 2024 dated 20.04.2026.

For Appellant : Mr.R.John Sathyan
  State Public Prosecutor Assisted by
: Mr.G.Karupasamy Pandian
  State Public Prosecutor

For Respondent : Mr.A.Prasanna Rajadurai
: Mr.A.K.Hemaraj
: Mr.J.Prabu

Crl.A.(MD).No.689 of 2026

Chandran  ... Appellant

Vs.
State of Tamil Nadu
Rep by the Inspector of Police,
All Women Police Station, 
Thiruppathur
Sivagangai.
Cr. No. 1/2024. ... Respondent

PRAYER :  Criminal Appeal is filed under Section 415 of BNSS, 2023, to 

call  for  the  records  relating  to  the  judgment  dated  20.04.2026 made in 

Spl.S.C.No.23 of 2024 on the file of the learned Principal Sessions Judge, 

the Principal Sessions Court (POCSO Act Cases), Sivagangai District and 
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set  aside  the  conviction  and  sentence  imposed  against  the 

appellant/accused and allow the above appeal by acquitting the accused. 

For Appellant  : Mr.A.Prasanna Rajadurai

Mr.A.K.Hemaraj

Mr.J.Prabu

For Respondent  :  Mr.R.John Sathyan
  State Public Prosecutor Assisted by

 : Mr.G.Karupasamy Pandian
  State Public Prosecutor

COMMON JUDGMENT

(Judgment of the Court was made by K.K.RAMAKRISHNAN,J.)

The death sentence awarded to  XXX, Sole Accused in Spl.S.C.No.

23 of 2024 on the file of the learned Principal Sessions Judge, the Principal 

Sessions  Court  (POCSO  Act  Cases),  Sivagangai  District  by  judgment 

dated 20.04.2026, is now before us for confirmation under under Section 

407 of BNSS (366 of Cr.P.C.). Chandran has also filed Crl.A.(MD).No.689 

of  2026,  challenging  the  very  conviction  and  the  sentence  imposed  as 

follows:
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Sl.No Offence under 
Section

Punishment Fine Default  
Sentence

1 506(ii) of Sentenced  to 
under  three 
years of rigorous 
imprisonment

Rs.1,000/- One  month 
simple 
imprisonment

2 5(l)  r/w 
Section  6 
(4counts)  of 
POCSO  Act, 
2012

Sentence  to 
undergo  life 
imprisonment

Rs.1,000/- One  year 
Rigorous 
imprisonment

3 3 r/w Section 4 
of POCSO Act, 
2012

Sentenced  to 
undergo20  years 
of  rigorous 
imprisonment

Rs.1,000/- One  year 
Rigorous 
imprisonment

4 5(m)  r/w 
Section  6  (5 
counts)  of 
Pocso  Act 
2012

Sentence  to 
death and that he 
shall  be  hanged 
by the  neck,  till 
he is dead

Rs.5,000/-  in 
default  to 
undergo 
rigorous 
imprisonment 
of six months

--

2. The said appeal is tagged along with Referred Trial (MD).No.5 of 

2026 for confirmation of the death sentence.

3.Facts of the case:

3.1.The sole accused in Special S.C. No. 23 of 2024 on the file of 

the  Principal  Sessions  Court  (Special  Court,  POCSO  Act  Cases), 

Sivagangai, has preferred the present appeal challenging the judgment of 
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conviction and sentence dated 20.04.2026. Since the learned trial  Judge 

imposed  the  sentence  of  death,  a  reference  has  also  been made to  this 

Court under Section 407 of BNSS.

3.2.According  to  the  prosecution,  P.W.1,  P.W.4,  P.W.5,  P.W.6  and 

P.W.7, who are the child victims, were subjected to sexual assault by the 

appellant.  On the complaint,  P.W.22 registered the FIR, commenced the 

investigation, arrested the accused, recorded his confession statement, and 

recovered  the  material  objects.  Thereafter,  P.W.23  continued  the 

investigation by examining the  witnesses,  collected the medical  records 

and other documentary evidence, and ultimately filed the final report. The 

case was taken on file as Special S.C.No.23 of 2024.

3.3.Upon the appearance of the accused, copies of the prosecution 

records were furnished under Section 207 Cr.P.C. Necessary charges were 

framed and explained to him. The accused pleaded not guilty and claimed 

to be tried. To substantiate its case, the prosecution examined P.W.1 to P.W.

23,  marked  Ex.P1  to  Ex.P36  and  produced  M.O.1  to  M.O.6.  After  the 

prosecution evidence was closed, the accused was examined under Section 

313 Cr.P.C. with reference to the incriminating circumstances appearing 
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against  him.  He  denied  the  same  and  did  not  choose  to  examine  any 

witness or mark any document on his side. Upon appreciation of the oral 

and documentary evidence, the learned trial Judge convicted the appellant 

for  the  charged  offences  and  imposed  the  sentence  of  death  by  the 

impugned  judgment.  Aggrieved  thereby,  the  accused  has  preferred  the 

present appeal.

4.Submissions  of  the  learned  counsel  appearing  for  the 

appellant:

4.1.The learned counsel appearing for the appellant submitted that 

the  conviction  is  legally  unsustainable,  as  the  prosecution  failed  to 

establish  the  foundational  facts  constituting  the  offences  alleged. 

According to  him, the  age of  the victims,  which is  a  sine qua  non for 

attracting the provisions of the POCSO Act, has not been proved by legally 

admissible  evidence.  He  further  contended  that  there  are  material 

contradictions and inconsistencies in the testimonies of P.W.1, P.W.4, P.W.

5,  P.W.6  and  P.W.7,  and  there  is  no  independent  corroboration  to  their 

versions. One of the victims has not even spoken about any act amounting 

to sexual assault. Therefore, the prosecution has failed to establish the guilt 

of the appellant beyond reasonable doubt.
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4.2.The  learned  counsel  further  submitted  that  there  was  an 

inordinate and unexplained delay in lodging the complaint. According to 

the prosecution itself, the complaint came to be lodged only after the de 

facto  complainant  returned  from  Chennai,  thereby  creating  a  strong 

possibility of deliberation and false implication.

4.3.It  was  further  contended  that  the  prosecution  version  is 

inherently improbable. The alleged occurrence is stated to have taken place 

during daytime in a small house without a door, situated amidst several 

neighbouring houses in a village. According to the victims, they screamed 

during  the  occurrence.  Had  such  an  incident  actually  taken  place,  the 

screams would have been heard by the persons in the neighbourhood and 

the nighbours would have rushed to  the spot.  The absence of  any such 

evidence renders the prosecution case highly doubtful.

4.4.The  learned  counsel  also  submitted  that  the  evidence  of  the 

victims would indicate that they came to disclose the alleged acts as sexual 

abuse only after they were taught about "good touch" and "bad touch" by a 

social worker in their school. This circumstance, coupled with the delay in 

lodging the complaint, probabilises the defence plea that false allegations 
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were subsequently made against the appellant.

4.5.It was further argued that the findings recorded by the learned 

trial Judge are mutually inconsistent. While holding that the ingredients of 

the offence under Section 5(l) of the POCSO Act were not established, the 

trial Court nevertheless convicted the appellant under Section 5(m) without 

discussing the essential ingredients required to constitute the said offence, 

while also convicting him under Section 4 of the Act. Such contradictory 

findings, according to the learned counsel, vitiate the judgment.

4.6. The learned counsel lastly submitted that  the evidence of the 

parents  of  the  victims,  read  along  with  the  statements  recorded  under 

Section 161 Cr.P.C., probabilises the defence case that the prosecution was 

launched with the intention of  getting monetary compensation available 

under  the  Government  victim compensation  scheme.  In  the  absence  of 

reliable and consistent  evidence establishing the essential  ingredients  of 

the offences, the conviction for such grave offences and the imposition of 

the  extreme penalty  of  death  are  palpably  wrong.  The  learned  counsel 

therefore prayed that the conviction and sentence, including the sentence 

of death, be set aside. In support of his submissions, he placed reliance 
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upon various decisions of the Hon'ble Supreme Court.

5.Submission of the learned State Public Prosecutor:

5.1.The  learned  State  Public  Prosecutor  vehemently  opposed  the 

submissions  advanced  on  behalf  of  the  appellant.  Taking  this  Court 

through  the  oral  evidence  of  the  victims,  the  testimonies  of  the  other 

prosecution witnesses, and the documentary evidence collected during the 

course of investigation, he contended that the prosecution has established 

the guilt  of the appellant beyond all reasonable doubt. According to the 

learned State Public Prosecutor, the present case involves a most heinous 

offence against children, warranting imposition of the extreme penalty of 

death.

5.2.The  learned  State  Public  Prosecutor  submitted  that  the 

testimonies of P.Ws.1, 4, 5, 6 and 7 are cogent, consistent and trustworthy, 

and there are no circumstances warranting their rejection. Their evidence, 

according  to  him,  stands  duly  corroborated  by  the  medical  and  other 

surrounding circumstances. Therefore, the learned State Public Prosecutor 

prayed for confirmation of the conviction and sentence.
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5.3.With  regard  to  the  delay  in  lodging  the  complaint,  it  was 

contended that the father of one of the victims was employed at Chennai 

and that the complaint  came to be lodged immediately after  his  arrival. 

Hence,  the  delay  cannot  be  treated  as  a  circumstance  to  discard  the 

otherwise reliable testimony of the victims.

5.4.The learned State Public Prosecutor further relied upon several 

decisions of the Hon'ble Supreme Court and a Division Bench judgment of 

this Court, including the suo motu decision governing the award of capital 

punishment, to contend that the present case falls within the category of 

the rarest of rare cases warranting the sentence of death.

5.5.  He  further  submitted  that  although  the  learned  trial  Judge 

convicted  the  appellant  under  Section  4  of  the  POCSO  Act  without 

framing a specific charge, the conviction under Section 5 was otherwise 

fully  supported  by  the  evidence  on  record.  According  to  him,  the 

prosecution  has  satisfactorily  established  all  the  ingredients  of  the 

aggravated  offence,  and  the  accused  has  not  adduced  any  evidence  to 

probabilise  his  defence  or  discredit  the  prosecution  case.  He  therefore 

prayed for confirmation of both the conviction and the sentence.
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 5.6.This Court carefully considered the rival submissions made by 

the learned counsel appearing for the accused and the learned State Public 

Prosecutor, perused the entire records and considered the precedents relied 

upon by both sides.

 

5.7.  In  the  present  case,  the  principal  questions  that  arise  for 

consideration are:

5.8. Whether the prosecution has proved the essential ingredients of  

the offence charged against the appellant beyond reasonable doubt and 

whether the conviction and sentence of captial punishment imposed upon  

the appellant call for interference by this Court?

6.Discussion on the Principle relating to the death reference :

6.1.Although the learned Trial Judge imposed the sentence of death 

upon  the  appellant  and  submitted  for  reference  to  confirm  the  death 

sentence, this Court, while exercising its jurisdiction under under Section 

407  of  BNS(366  of  Cr.P.C) is  first  required  to  satisfy  itself  that  the 

conviction  is  legally  sustainable  before  considering  the  question  of 

confirmation  of  the  sentence.  The  jurisdiction  exercised  by  this  Court 

under Section 407 of BNS (366 of Cr P C)while considering a reference 
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for confirmation of a death sentence is undoubtedly onerous and exacting. 

This  responsibility  assumes  even  greater  significance  in  cases  arising 

under the POCSO Act,  where the death sentence has been imposed for 

offences  committed  against  children.  The  duty  cast  upon  the  Court  is, 

therefore, not merely to examine the procedural validity of the reference, 

but also demand a comprehensive and independent re-appreciation of the 

entire evidence on record, with the highest degree of judicial scrutiny and 

circumspection to see whether offence is proved beyond reasonable doubt 

and whether the extreme penalty of death is legally and factually justified 

on applying principles governing sentence of death penalty.

6.2.The law on the scope of confirmation proceedings is no longer 

res integra. It is well settled that, in a reference under Sections 407 to 412 

of  the  BNSS,  2023,  which  correspond  to  Sections  366  to  371  of  the 

Cr.P.C., 1973, and earlier to Sections 374 to 381 of the Cr.P.C., 1898, the 

High Court has a statutory as well as constitutional obligation to scrutinize 

the entire material, both on facts and law, uninfluenced by the conclusions 

of the trial Court, and to satisfy itself whether the conviction is sustainable 

and  whether  the  case  falls  within  the  category  of  the  “rarest  of  rare” 

warranting imposition of capital punishment.

12/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

6.1.2. In the case of Masalti v. State of Uttar Pradesh, a Bench of 

Four Judges of the Hon’ble Supreme Court and a bench of three Judges the 

Hon’ble Supreme Court in the case of State of T.N. v. Rajendran, (1999) 8 

SCC 679 and AIR 1977 SC 2046, have held as follows:   

Masalti Vs State of U.P, 

AIR 1965 SC 202 

 State of T.N. v. Rajendran, 

(1999) 8 SCC 679
8.  ...Section 374 provides that  the 
sentence  of  death  shall  not  be 
executed unless it  is confirmed by 
the High Court. In other words, the 
sentence  of  death imposed  by the 
Court  of  Sessions  is  not  effective 
until and unless it is confirmed by 
the High Court. It is only when the 
High  Court  confirms  the  sentence 
of  death  that  it  is  capable  of 
execution.  That  is  why this  Court 
emphasised  the  solemnity  of  the 
proceedings  brought  before  the 
High Court under Section 374, and 
it  pointed  out  that  under  Section 
375,  the  High  Court  is  given  the 
power to admit additional evidence 
if  it  thinks  necessary  to  do  so. 
Proceedings  brought  before  the 
High  Court  for  confirmation  of  a 
death sentence give a  right  to  the 
condemned prisoner to be heard on 
the merits and to require the High 
Court  to  consider  the  matter  for 
itself  without  being influenced  by 
the  conclusions  recorded  by  the 
Court  of Session. The conclusions 
of the High Court on the merits in 
such  proceedings  must  be 
independent,  and  so,  the  High 
Court inevitably has to go into the 
whole of the evidence, consider all 
the pros and cons of the case and 
satisfy  itself  that  the  offence 
charged under Section 302 IPC is 
established  beyond  reasonable 
doubt  and  the  sentence  of  death 
submitted to it for its confirmation 
is fully justified.

 5....  When a reference is made to the High Court 
under Section 366 of the Code of Criminal Procedure 
by the learned Sessions Judge on passing a sentence 
of death, the High Court has to satisfy itself whether 
a case beyond reasonable doubt has been made out 
against  the  accused  for  infliction  of  the  extreme 
penalty of death.  The proceedings before the High 
Court  in  such  a  case  require  a  reappraisal  and 
reassessment of the entire facts and law so that it can 
come  to  its  independent  conclusion  but  while  so 
doing, the High Court  cannot also totally overlook 
the  conclusion  arrived  at  by  the  learned  Sessions 
Judge. In performing its duty, the High Court is of 
necessity bound to  consider  the merits  of  the case 
itself  and  has  to  examine  the  entire  evidence  on 
record.  The  legislature  having  provided  in  the 
confirmation  proceedings,  a  final  safeguard  of  the 
life  and  liberty  of  the  subject  in  cases  of  capital 
sentences, the duty of the High Court becomes more 
onerous  to  consider  independently  the  matter 
carefully and examine all relevant material evidence 
and come to a conclusion one way or the other. It is, 
therefore,  the  duty  of  the  High  Court  in  a  death 
reference  to  consider  the  evidence  afresh.  If  the 
impugned judgment of the High Court is scrutinised 
bearing  in  mind  the  aforesaid  parameters,  the 
conclusion becomes irresistible that the High Court 
as a court of appeal has failed to exercise its power 
under Section 386 of the Code of Criminal Procedure 
and  instead  of  discharging  its  bounden  duty  to 
examine the evidence and other materials on record 
and without appreciating the same, it has merely on 
surmises and conjectures come to the conclusion that 
the accused is entitled to the benefit of doubt. In our 
considered opinion, the aforesaid conclusion cannot 
be sustained. Not only has there been an infraction of 
the duty and obligation of the appellate court but also 
such  infraction  has  caused  a  gross  miscarriage  of 
justice.
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6.1.3.  From  the  above  reading  of  the  provisions  and  reiterated 

principles  of  Hon’ble  Supreme  Court  the  confirmation  proceedings  of 

death sentence impose a dual and heightened responsibility upon the High 

Court and the High Court must independently examine whether the guilt of 

the accused has been proved beyond reasonable doubt, based on the entire 

evidence  on  record  and  only  upon  being  fully  satisfied  about  the 

correctness of the conviction, the Court must further determine whether the 

present case falls within the category warranting extreme penalty of death. 

 6.2. A criminal trial is a judicial examination of the facts in the case 

process in the discovering truth to decide the facts in issue to arrive at a 

just  decision  of  the  question  being  the  guilt  or  the  innocence  of  the 

accused. 

6.3. In the case of “Zahira Habibullah Sheikh v. State of Gujarat” 

reported in 2006 3 SCC 374, the Hon'ble Supreme Court of India observed 

as follows: 

“Each one has an inbuilt right to be dealt with fairly in a  

criminal trial. Denial of a fair trial is as much an injustice to 

the  accused  as  is  to  the  victim  and  to  society.  Fair  trial  

obviously would mean a trial before an impartial judge, a fair  

14/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

prosecutor  and  an  atmosphere  of  judicial  calm.  A fair  trial  

means  a  trial  in  which  bias  or  prejudice  for  or  against  the 

accused,  the  witness  or  the  cause  which  is  being  tried,  is  

eliminated”. 

6.4. In a criminal trial, the burden of proving the guilt of the accused 

is  upon  the  prosecution,  as  the  trial  begins  with  the  presumption  of 

innocence  in  favour  of  the  accused.  The  greater  the  severity  of  the 

punishment, the greater is the obligation upon the prosecution to establish 

the foundational facts beyond reasonable doubt. Graver the crime, greater 

should be the standard of proof.  The Constitution Bench of the Hon'ble 

Supreme Court in the case “Mukeshsingh Vs. State” reported in 2020 10 

SCC 120 and other cases has consistently held that the prosecution must 

establish the foundational facts and prove the guilt of the accused beyond 

reasonable  doubt.  The  burden never  shifts  from the  prosecution  merely 

because the allegation is grave.  Most  particularly, in prosecutions under 

special statutes carrying severe penal consequences, coupled with statutory 

provisions  for  victim  compensation,  the  Court  is  required  to  exercise 

heightened judicial vigilance. In recent years, this Court has noticed that, 

in certain prosecutions under special statutes, including the POCSO Act, 
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which provide for statutory victim compensation, there exists a potential 

for  misuse  of  the  statutory  mechanism.  The  prospect  of  monetary 

compensation may, in  appropriate  cases,  influence the manner  in  which 

complaints  are  presented  and  subsequently  investigated.  This 

circumstance,  therefore,  calls  for  heightened  judicial  vigilance  in 

evaluating the evidence and surrounding circumstances, without, however, 

permitting such apprehension to  prejudice a  genuine victim.The task of 

carefully  balancing  the  protection  of  the  victim  with  the  fundamental 

requirement of a fair and impartial  trial  is undoubtedly one of the most 

difficult functions of judicial adjudication.

6.5.The  extraordinary  safeguards  and  stringent  provisions 

incorporated  in  the  Act  cast  a  corresponding  duty  upon  the  Courts  to 

ensure  that  its  salutary  object  is  not  defeated  by  false,  exaggerated  or 

motivated allegations. Before the statutory presumptions or reverse burden 

can be invoked, the prosecution must first establish the foundational facts 

constituting the offence alleged. The existence of such foundational facts 

cannot be presumed but must be proved by reliable and cogent evidence. 

The POCSO Act does not,  either expressly or by necessary implication, 

dispense  with  the  cardinal  principle  of  criminal  jurisprudence  that  the 
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prosecution must prove its case beyond reasonable doubt. The gravity of 

the accusation, the social object of the legislation, or the severity of the 

prescribed punishment  cannot  dilute  this  fundamental  standard of  proof 

and the graver the charge and the more severe the punishment prescribed, 

the greater is the degree of care required in appreciating the evidence. The 

ultimate obligation of the Court is to ascertain the truth through a careful, 

balanced, impartial, and comprehensive appreciation of the entire evidence 

in accordance with the settled principles of criminal jurisprudence. Having 

regard to the gravity of the charges in the present case and the sentence 

imposed upon the appellant,  this Court is fully conscious of the solemn 

responsibility to ensure that no egregious error is committed either in the 

appreciation  of  the  evidence  or  in  the  assessment  of  the  circumstances 

bearing upon the prosecution case.  Accordingly this  Court  undertakes a 

multi-layered and comprehensive re-appreciation of the findings recorded 

by the  trial  Court,  the  testimony of  each witness,  the documentary and 

other evidence on record, and all the surrounding circumstances relevant to 

the  determination  of  the  guilt  by  keeping  the  following  principles  laid 

down by the Hon'ble supreme court judgments: 
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6.5.1. In the case of “Mousam Singha Roy v. State of W.B” reported 

in  (2003) 12 SCC 377 the Hon'ble Supreme Court of India has held as 

follows  :

“28.it  is  also  a  settled  principle  of  criminal  

jurisprudence that the more serious the offence, the stricter the 

degree of proof, since a higher degree of assurance is required  

to convict the accused.”

6.5.2.  In the case of “Bijender v.  State of Haryana,” reported in 

(2022) 1 SCC 92 the Hon'ble Supreme Court of India has held as follows  : 

17.Incontrovertibly,  where the prosecution fails  to inspire 
confidence in  the manner  and/or contents  of  the  recovery  with 
regard  to  its  nexus  to  the  alleged  offence,  the  court  ought  to  
stretch  the  benefit  of  doubt  to  the  accused.  It  is  nearly  three 
centuries old cardinal principle of criminal jurisprudence that “it  
is better that ten guilty persons escape, than that  one innocent  
suffer” [ W. Blackstone,Commentaries on the Laws of England,  
Book IV, c. 27 (1897), p. 358. Ed. : see R. v.John Paul Lepage,  
1995 SCC OnLine Can SC 19.] . The doctrine of extending benefit  
of  doubt  to  an  accused,  notwithstanding  the  proof  of  a  strong  
suspicion, holds its fort on the premise that “the acquittal of a  
guilty person constitutes a miscarriage of justice just as much as  
the conviction of the innocent”.

18.It may not be wise or prudent to convict a person only  
because there is rampant increase in heinous crimes and victims  
are often reluctant to speak truth due to fear or other extraneous 
reasons. The burden to prove the guilt beyond doubt does not shift  
on the suspect save where the law casts duty on the accused to  
prove his/her innocence. ......
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19.Unmindful of these age-old parameters, we find that the  
prosecution  in  the  present  case  has  miserably  failed  to  bring 
home the guilt of the appellant and the courts below have been 
unwittingly swayed by irrelevant considerations, such as the rise  
in the incidents of dacoity. In its desire to hold a heavy hand over  
such  derelictions,  the  trial  court  and  the  High  Court  have 
hastened to shift the burden on the appellant to elucidate how he  
bechanced  to  be  in  possession  of  the  incriminating  articles,  
without primarily scrutinising the credibility and admissibility of  
the recovery as well as its linkage to the misconduct. We say so  
for the following reasons:

6.5.3. In the case of “Digamber Vaishnav v. State of Chhattisgarh,” 

reported in (2019) 4 SCC 522 the Hon'ble Supreme Court of India has held 

as follows  :  

14.One  of  the  fundamental  principles  of  criminal  
jurisprudence is undeniably that the burden of proof squarely rests  
on the prosecution and that the general burden never shifts. There  
can be no conviction on the basis of surmises and conjectures or  
suspicion  howsoever  grave  it  may  be.  Strong  suspicion,  strong 
coincidences and grave doubt cannot take the place of legal proof.  
The onus of the prosecution cannot be discharged by referring to  
very strong suspicion and existence of highly suspicious factors to 
inculpate the accused nor falsity of defence could take the place of  
proof which the prosecution has to establish in order to succeed,  
though a false  plea by the defence at  best,  be  considered as an 
additional circumstance, if other circumstances unfailingly point to  
the guilt.

34.This Court  in Jaharlal  Das v.  State of  Orissa [Jaharlal  
Das v.State of Orissa, (1991) 3 SCC 27 : 1991 SCC (Cri) 527] , has  
held that even if the offence is a shocking one, the gravity of offence  
cannot by itself  overweigh as far as legal proof is concerned. In  
cases depending highly upon the circumstantial evidence, there is  
always a danger that the conjecture or suspicion may take the place  
of legal  proof.  The court  has to be watchful  and ensure that  the  
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conjecture and suspicion do not take the place of legal proof. The 
court must satisfy itself that various circumstances in the chain of  
evidence should be established clearly and that the completed chain  
must be such as to rule out a reasonable likelihood of the innocence  
of the accused.

17.InVarkey Joseph v. State of Kerala [Varkey Joseph v. State  
of Kerala, 1993 Supp (3) SCC 745 : 1993 SCC (Cri) 1117]  , this  
Court has held that suspicion is not the substitute for proof. There 
is a long distance between “may be true” and “must be true” and 
the prosecution has to travel all the way to prove its case beyond  
reasonable doubt.

18. In Sujit Biswas v. State of Assam [Sujit Biswas v. State of  
Assam, (2013) 12 SCC 406 : (2014) 1 SCC (Cri) 677] , this Court,  
while examining the distinction between “proof beyond reasonable 
doubt” and “suspicion” has held as under: (SCC p. 412, para 13)
“13. Suspicion, however grave it may be, cannot take the place of  
proof, and there is a large difference between something that “may 
be” proved,  and something that  “will  be proved”. In  a criminal  
trial,  suspicion  no  matter  how  strong,  cannot  and  must  not  be  
permitted  to  take  place of  proof.  This  is  for  the  reason that  the  
mental distance between “may be” and “must be” is quite large,  
and divides vague conjectures from sure conclusions. In a criminal  
case,  the  court  has  a  duty  to  ensure  that  mere  conjectures  or  
suspicion do not take the place of legal proof. The large distance 
between “may be” true and “must be” true, must be covered by 
way of clear, cogent and unimpeachable evidence produced by the  
prosecution, before an accused is condemned as a convict, and the  
basic and golden rule must be applied. In such cases, while keeping  
in mind the distance between “may be” true and “must be” true,  
the court must maintain the vital distance between mere conjectures  
and  sure  conclusions  to  be  arrived  at,  on  the  touchstone  of  
dispassionate  judicial  scrutiny,  based  upon  a  complete  and  
comprehensive appreciation of all features of the case, as well as  
the quality and credibility of the evidence brought on record. The  
court must ensure, that miscarriage of justice is avoided, and if the  
facts and circumstances of a case so demand, then the benefit of  
doubt  must  be  given  to  the  accused,  keeping  in  mind  that  a  
reasonable doubt is not an imaginary, trivial or a merely probable  
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doubt,  but  a  fair  doubt  that  is  based  upon  reason  and  common 
sense.”

6.5.4.  In the case of “Raju v. State of M.P., reported in  (2008) 15 

SCC 133”, the Hon'ble Supreme Court of India, is held as follows:

11. It cannot be lost sight of that rape causes the greatest  
distress and humiliation to the victim but at the same time a false  
allegation  of  rape  can  cause  equal  distress,  humiliation  and  
damage to the accused as well.

7.Proof of age of victim:

7.1.Coming to  the proof  of  age of  victims,  namely,  P.W.1,  P.W.4, 

P.W.5,  P.W.6 and P.W.7 the following documents  were produced by the 

prosecution to prove that they are under the age of 12 years and the birth 

certificates of some of the victims and school certificates of all the victims 

were  produced  and  the  Head  Master  of  the  school/P.W.19  also  was 

examined and no supportive material was elicited during the course of the 

cross examination to counter his version about the age of the victim and 

also no contra evidence was adduced on the side of the accused and the 

relevant documents are as follows:
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Sl. No. Victim Age Birth certificate School  Transfer 
certificate

1 P.W.1 11 Ex.P.2 - 01.09.2013 Ex.P.16
2 P.W.4 11        21.10.2013 Ex.P17
3 P.W.5 9 Ex.P32-28.07.2015 Ex.P18
4 P.W.6 10 Ex.P.33- 09.10.2014 Ex.P.19
5 P.W.7 11 Ex.P.36- 25.08.2014 Ex.P.20

The said documents satisfactorily establish that all  the victims are 

under 12 years.

8.Discussion on victims evidence:

8.1.  According to the prosecution, the accused, who was about 45 

years  of  age  at  the  relevant  point  of  time,  committed  aggravated 

penetrative sexual assault upon five victims. 

8.2.As  per  the  final  report  filed  by  the  investigating  officer,  the 

following allegation has been made against the accused: 
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Charge No.1

The  accused  taking  advantage  of  absence  of 

anyone at his house on 04.02.2024 at 10.30 am., as 

well as on 03.02.2024 and on various prior dates 

and times, lured the victim children, namely P.W.2 

xxx,  P.W.6   xxx,  P.W.7   xxx,  P.W.8 xxx,  and 

P.W.9   xxx,  under  the  pretext  of  giving them a 

mobile  phone  to  play  games  and  buying  them 

snacks,  and  repeatedly subjected  them to  sexual 

assault, thereby committing an offence punishable 

under  Section  5(l)  read  with  Section  6  of  the 

Protection  fo  Children  from  Sexual  Offences 

(POCSO) Act, 2015 (5counts).

Charge No.2

The  accused  further  in 

continuation,  despite  knowing 

fully well that the victims were 

all  below  10  years  age, 

committed  penetrative  sexual 

assault upon them and thereby 

he said to have committed an 

offence  punishable  under 

Section 5(m) read with Section 

6 of the Protection of Children 

from  Sexual  Offences 

(POCSO) Act, 2015 (5counts).

Charge No.3.

The accused also after repeatedly sexually assaulted the victim xxx, 

had criminally intimidated her by threatening to murder her if she disclose 

the  matter  to  anyone  and  thereby,  said  to  have  committed  offence 

punishable under Section 506(2) of IPC. 

Aggravated  penetrative 
sexual assault.

5(l)whoever  commits 
penetrative  sexual  assault  on 
the  child  more  than  once  or 
repeatedly

5(m)whoever  commits 
penetrative  sexual 
assault on a child below 
twelve years;

8.3.To  sustain  a  conviction  under  Sections  5(l)  and  5(m),  the 
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prosecution must establish, as a foundational fact, that the victim who was 

below twelve years of age on the date of the occurrence was subjected to 

penetrative  sexual  assault more  than  once  or  repeatedly.  Unless  these 

essential  ingredients  are  proved,  the  offence  of  aggravated  penetrative 

sexual assault under Section5(l) and 5(m) cannot be held to be proved. 

8.4.To  prove  the  charged  offence,  prosecution  examined  five 

victims,  five  victims'  mothers,  one  victim's  father.  To  keep  the  names 

secret, for better appreciation and sake of convenience, the victim and her 

relative shall hereafter be referred as follows:

Name of the witnesses Rank of the witnesses Hereafter referred as
XXX P.W.1 victim No.1 aaa
XXX P.W.4 Victim No.2 bbb
XXX P.W.5 Victim No.3 ccc
XXX P.W.6 Victim No.4 ddd
XXX P.W.7 Victim No.5 eee
XXX P.W.2 Father of P.W.1
XXX P.W.3 Mother of P.W.1
XXX P.W.9 Mother of P.W.4
XXX P.W.10 Mother of P.W.5
XXX P.W.11 Mother of P.W.6
XXX P.W.14 Mother of P.W.7
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9.Deposition of P.W.1: 

9.1.1. First  victim “aaa” was examined as P.W.1 and she deposed 

that on 04.02.2024 at about 09.30 a.m., she and another victim “eee” went 

to her friend's “bbb” house, and bbb's mother/P.W.9 informed her that bbb 

had gone to the appellant's house. Therefore, she and “eee”, went to the 

appellant's house. At that time, “bbb” had been viewing at the appellant's 

phone.  Thereafter,  “bbb”  told  “eee”  to  go  out  of  the  house,  and  the 

appellant asked “aaa” to come inside the house. Thereafter, he removed her 

clothes and his clothes and placed her on a tub and committed penetrative 

sexual assault by placing his private part into the private part of the victim. 

He also kissed her. P.W.1 further deposed that it caused pain and hence, she 

jumped from the tub and put on her dress and ran away from the said house 

and  reached  her  house.  She  also  deposed  that  the  accused  criminally 

intimidated her not to disclose the occurrence to anybody. P.W.1 further 

deposed that after the occurrence, she returned to her house but did not 

disclose  the  incident  to  anyone.  After  four  days,  during  a  programme 

conducted  in  her  school,  she  realised  that  the  act  committed  by  the 

appellant amounted to sexual assault. Thereafter, she informed her mother 

about the occurrence. She also disclosed that two other victims had been 
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subjected to similar acts by the appellant. Subsequently, her father returned 

from Chennai and lodged the complaint before the police. P.W.1 further 

affirmed that she had given her statement under Section 164 of the Code of 

Criminal  Procedure  before  the  learned  Magistrate.  She  identified  the 

accused before the Court and reiterated that it was the accused who had 

sexually assaulted her. 

9.1.2.  P.W.1  in  her  cross  examination  deposed  that  her  family 

members were not familiar with the accused prior to the occurrence. She 

did  not  know about  the  distance  between  her  house  and  the  accused’s 

house. She used to play video games with six persons including victims 

and other  six  persons namely  XXX. She did not  know about the video 

game played by (bbb)  xxx. She wore yellow and brown colour dress. She 

went to the police station along with her father to give a complaint. She did 

not remember the date. Her father came to her native village only after four 

days she had informed her mother. One Radhika who was the teacher had 

taught about the “Good Touch – Bad Touch”. Inside the accused house 

there were two rooms. At the time of the occurrence, in the accused house, 

she,  victim  “bbb”,  “eee”  were  present.  Victim  “bbb”  and  “eee”  went 

outside the house. They did not know about the occurrence that took place 
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inside the house. She did not remember the colour of the tub. She also 

denied the suggestion that she deposed upon tutoring by her mother and 

father.

9.2.Deposition of P.W.4:

9.2.1.  P.W.4 (bbb)  another  child  victim, deposed that  she  used  to 

visit the house of the appellant to play with his grandchild. According to 

her, the appellant would usually hand over his touchscreen mobile phone 

to her for playing games, particularly a balloon game. She further stated 

that the other four child victims also accompanied her on such occasions. 

P.W.4 deposed that whenever she visited the appellant's house, he used to 

show her obscene photographs stored in his mobile phone, depicting nude 

male and female persons. After displaying those photographs, the appellant 

asked  her  to  remove  her  clothes  in  the  same  manner  as  shown  in  the 

images. Acting upon his instructions, she removed her clothes. Thereafter, 

the appellant committed penetrative sexual assault upon her by lying over 

her and inserting his private part into her private part. She further stated 

that the appellant kissed her private parts as well as her face. According to 

her, despite her crying due to unbearable pain, the appellant continued the 

assault  and repeated  such acts  on  several  occasions.  However,  she  was 
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unable to specify the exact dates on which the incidents occurred. P.W.4 

further  deposed  that  the  appellant  used  to  give  her  gulab  jamun  and 

Kurkure  snacks  and  instructed  her  not  to  disclose  the  incidents  to  her 

mother  or  to  any  other  person.  He  also  threatened  her  with  serious 

consequences  if  she  revealed  the  occurrence.  According  to  her,  the 

appellant gave her Rs.20 and asked her to bring the other children to his 

house.  On  his  instructions,  she  brought  the  other  child  victims  to  the 

appellant's house, where they visited on four or five occasions for playing 

games on his  mobile  phone.  P.W.4 further  stated that,  on  8.2.2024,  her 

school  conducted  an  awareness  programme  on  "Good  Touch  and  Bad 

Touch," during which the children were taught that they should not allow 

anyone touch their  private  parts  and that,  if  such an act  occurred,  they 

should immediately raise an alarm and inform their parents or elders. After 

attending  the  programme,  P.W.4  realised  that  the  appellant's  conduct 

constituted  "bad  touch."  She  discussed  the  matter  with  the  other  child 

victims,  following  which  P.W.1  informed  her  parents,  resulting  in  the 

registration of the present case. P.W.4 also stated that her statement under 

Section 164 Cr.P.C. was recorded and that she had informed the Magistrate 

about the appellant giving her Rs20. She also identified the appellant as 

the person who had committed the alleged acts.
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9.2.2.  In  her  cross  examination  she  deposed  that  she  did  not 

remember about when her father passed away. She always had fights with 

her elder and younger brothers. Her house is situated on the right side of 

the accused’s house. There was no painting in the house of the accused. At 

the time of the occurrence, the daughter of the accused was not present in 

the house. She went to the house of the accused only to play video games 

with  the  grandchild  of  the  accused.  She  had  gone  to  the  house  of  the 

accused more than 10 to  15 times.  On all  those occasions nobody was 

present in the accused's house. She played the game on the accused’s cell 

phone. The accused had shown the nude photos of male number of times. 

She did not remember the colour of the dress worn by her. The accused 

kissed on her lips and she sustained pain and cried. In spite of that, the 

accused did not leave her. At that time nobody was present and nobody 

came to the house. The accused purchased and gave one rupee chocolate. 

She had not informed her mother out of fear. She had not also informed her 

brother under fear that he would inform her mother. Totally five persons 

played the video games on the cell phone of the accused one after another 

ie., after the first person got lost in the game, another person would play 

the  games.  One  day,  in  school,  a  person  from college  had  delivered  a 

lecture about “good touch – bad touch” touching the private parts is bad 
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touch and touching the hand is good touch. Her mother had a fight with the 

accused prior to the occurrence. She denied the suggestion that her mother 

tutored her to make false allegations against the accused. 

9.3. Deposition of P.W.5:

9.3.1.  P.W.5(ccc),  another  child  victim,  deposed that  her  house  is 

situated near the houses of P.W.4 and the accused and P.W.4 and the other 

child victims were her friends.  All  usually play games on Saturday and 

Sunday and other holidays. According to her, one day P.W.4 took her to the 

house of the accused to play video games on his mobile phone. At that 

time, the accused alone was present in the house. The accused handed over 

his mobile phone to P.W.4 and asked to play outside the house. Thereafter, 

P.W.5 and the other child victims also joined and played video games on 

the phone.  The accused provided them with snacks,  including Kurkure. 

P.W.5 further deposed that, while the other children were playing outside 

the house, the accused took her alone inside the house. According to her, 

the  accused  removed  her  clothes  and  also  removed  his  own  clothes. 

Thereafter, he hugged her, kissed her private parts, and asked her to touch 

his private parts. He then laid her on the floor and committed penetrative 

sexual assault by inserting his private part into her private part. She stated 
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that  the  accused  committed  similar  acts  on  more  than  two  occasions 

whenever she visited his house to play games. However, she was unable to 

remember the exact dates of those incidents. P.W.5 further stated that the 

accused threatened her not to disclose the incidents to anyone. She also 

deposed  that,  on  08.02.2024,  her  school  conducted  an  awareness 

programme on "Good Touch and Bad Touch," during which the children 

were informed about inappropriate physical contact and the precautions to 

be taken. It was only after attending the said programme she realised that 

the acts committed by the accused were improper. She further stated that it 

was P.W.4, namely bbb, who had taken her to the accused's house and that 

the accused had also given her Rs.20. According to her, P.W.1 thereafter 

lodged  the  complaint  with  the  police,  and  subsequently  her  statement 

under Section 164 Cr.P.C. was recorded by the learned Judicial Magistrate. 

She identified the accused in Court and stated that he was known by the 

nickname " xxx" and that he only committed the alleged acts.

9.3.2. In her cross examination, she deposed that at the time of the 

occurrence she was staying at her aunt's house. Her aunt has no child. At 

the  time  of  the  awareness  programme  relating  to  the  “good  touch-bad 

touch”  in  the  school  all  the  students  from  I  standard  to  V  standard 
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assumbled in  one place.  After  the programme all  the  victims interacted 

with each other about the “good touch-bad touch” in the school ground. On 

the  said  date,  they  did  not  disclose  the  same to  anybody.  She  did  not 

remember the colour of the dress worn by the accused on the date of the 

occurrence. She also did not know about the colour of the cell phone of the 

accused. They played ball games on the cell phone of the accused. They 

did not remember the duration of playing the games. She did not remember 

the day of the occurrence. She went to the house of the accused only twice. 

All the victims went to the accused's house. The accused's house had no 

painting. The accused's house did not have a door. But, the curtain was 

there. She did not remember the colour of the said curtain. In the accused's 

house two rooms are available. The said house was not bigger than the 

present Court hall. There is no separate kitchen and he cooked outside the 

house. She did not remember whether any other things like T.V., etc are 

available. The house did not even have a window. A number of persons are 

living adjoining the house of the accused. At the time when xxx kissed, she 

screamed, but no one turned up hearing the scream. She did not remember 

the colour of the dress she wore. She did not remember the duration of the 

time she was present in the accused's house. At the time when the accused 

kissed her, the other friends were outside the house. She left the house of 
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the accused after he committed sexual assault upon her. She came out of 

the house of the accused screaming. At that time, victims “bbb, ddd and 

eee” were available outside the house. They did not inquire about why she 

screamed. The police officer enquired her in the house. Her uncle visited 

her house daily. After the occurrence, she did not go to the house of the 

accused. The accused gave a sum of Rs.20/- for more than three times. She 

did not inform about the receipt of the amount. The accused showed the 

photo on his cell  phone. The accused gave the cell phone to the victim 

“bbb”. All played the games and“bbb” used the cell phone for more hours. 

They did not see the youtube video in the said cellphone. At the time of the 

examination by the learned Judicial Magistrate, the mother of P.W.1 did 

not  tutor  them.  After  the  Court  visit,  all  five  victims did  not  have  any 

meeting. P.W.1 did not disclose the dispute pending between the accused 

and her family members. 

9.4. Deposition of P.W.6:.

9.4.1. P.W.6(ddd) deposed that the Accused asked her to come to his 

house to play games on his mobile phone. Accordingly, she, along with the 

other victims, went to the appellant's house. At that time, the accused was 

the only person present in the house. All of them initially played games on 
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the accused's mobile phone. Thereafter, the other children went outside the 

house, while the accused gave snacks and sweets to Victim. He then asked 

her to come inside the house and instructed the remaining victims to stay 

outside.  According  to  her  evidence,  the  accused  removed  her  clothes, 

touched her private parts, hugged her, and kissed her private parts. He also 

asked her to touch his private parts. When she refused, he forcibly made 

her to touch it. Thereafter, he spread a mat on the floor, asked her to lie on 

the mat, lay on top of her, kissed her all over her body and he touched her 

private part and did something. She stated that she suffered pain and cried 

during the incident.  After the occurrence, the accused brought the other 

child (P.W.4/bbb) inside the house and acted in a similar manner with her. 

Subsequently,  the  victims  watched  an  awareness  programme  regarding 

"Good Touch and Bad Touch." After learning from the programme, Victim 

No.1  informed  her  parents  about  the  incidents.  During  the  police 

investigation, Victim No.4 also gave her statement, identified the accused, 

and stated that  he had committed the sexual  assault  on her.  During the 

course of her evidence before the Trial Court, the learned Judge recorded 

that  she  identified  the  accused in  Court.  During  cross-examination,  she 

stated that  the accused had attempted  to  tie  “mangalsuthra” around her 

neck  using  hay straw (itf;Nfhy;).  She  further  stated  that  she  had  not 
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immediately informed her parents about the incident. She also deposed that 

her house was close to the accused's house, at a short distance. 

9.4.2. In her cross examination she deposed that the accused was not 

her relation. All five victims went to the house of the accused. The accused 

house is situated near her house within walkable distance. In the accused 

house,  only  two  rooms  are  available.  Except  her,  other  victims  stayed 

outside his house. She was wearing a gown when she went to the accused's 

house. The accused also attempted to tie Thali by using hay straw. She did 

not remember the teacher who gave the lecture on the “good touch-bad 

touch”.  At  the  time  of  the  said  programme,  one  child  was  called  to 

demonstrate the “good touch-bad touch”. She did not remember the name 

of that girl. She did not inform her mother about the said act of kissing and 

the pain sustained by her out of fear that the accused had threatened that if 

she disclosed, her parents would be killed. “bbb” alone went to the house 

of the accused first. Lastly, “ccc” went to the house of the accused. At the 

time  of  committing  the  sexual  assault  upon  her  she  screamed.  All  the 

victims  had  discussion  about  the  act  committed  by  the  accused  in  the 

school grounds. The police officer came and examined her in the house. In 

the Thirupathur Court she had stated that firstly (bbb)  xxx  alone went to 
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the house of the accused. At the time of committing the sexual assault upon 

her she sustained pain and hence she screamed and shouted but no elder 

member  came.  After  examination  in  the  Thirupathur  court,  before  the 

learned  Judicial  Magistrate,  they  all  went  to  a  hostel  for  further 

investigation and they stayed in the hostel. She did not remember the fight 

between P.W.1's father and the accused family.

9.5. Deposition of P.W.7:

9.5.1. P.W.7(eee)  another victim, was examined. She deposed that 

she  knew the accused.  According to  her,  about  six  months  prior  to  the 

complaint,  on  a  Saturday  or  Sunday,  when  the  school  was  closed  for 

holidays, she, along with the other victims after taking food went to play in 

the place where they used to play games. At that time, the accused asked 

them  to  come  to  his  house.  Initially,  they  refused,  but  the  accused 

repeatedly  insisted,  and  thereafter  the  victims  accompanied  him to  his 

house. According to P.W.7, the accused asked the first victim and another 

child to remain outside the house and gave them snacks. Thereafter, the 

accused called her alone into the house and removed her clothes as well as 

his own clothes and placed his private part  on her private part,  thereby 

committed penetrative sexual assault. She cried and requested the accused 
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to leave her. Thereafter, the accused allegedly committed similar acts upon 

the other  victims.  The witness  further  deposed that  the accused warned 

them not to disclose the incident  to anyone and threatened that,  if  they 

revealed the occurrence, he would kill their parents. She did not disclose 

the  incident  to  anybody  immediately.  According  to  the  witness,  the 

occurrence took place between 1.00 p.m. and 1.30 p.m. After about two 

days,  an  awareness  programme  on  "Good  Touch  and  Bad  Touch"  was 

conducted. On watching the programme, the victim realised that the acts 

committed  by  the  accused  were  wrong.  Thereafter,  she  disclosed  the 

incident to his teachers. The teachers advised her to inform her parents. 

Subsequently, the first victim informed her mother, who in turn informed 

the father, following which a complaint was lodged before the police. The 

witness also stated that her statement was recorded by the learned Judicial 

Magistrate under Section 164 of the Code of Criminal Procedure. 

9.5.2. Now her mother does not go for any work, but earlier she used 

to go as a coolie. Her mother entered into a second marriage. Her father 

used to go to work while her mother stayed at home. She usually walks to 

school along with her friends. Her sister was studying in IX standard and 

hence, she would go alone. It is a walkable distance between her house and 
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“bbb” house. She went to the house of “bbb” at 1 o clock on the date of the 

occurrence. Only to play a game she went to the house of “bbb”.  At that 

time,  xxx  called them and all  of them went to his house. The accused 

called them saying that  he would give them his phone and sweets.  xxx 

gave the cell phone to “bbb”. In the accused house two rooms are available 

without doors and the said house also had no door. Firstly the accused took 

the victim “ddd”. Except her, the other victims were playing game in the 

cell phone outside the house. She came out of the house and told that the 

accused committed penetrative sexual assault by inserting his private part 

into her private part. At that time, all the victims were outside the house. 

Secondly,  the  accused  took  the  victim  “ddd”.  The  accused  criminally 

intimidated “ddd” by telling that her parents would be killed if she refused 

to  come.  Thereafter,  he  took  her  inside  the  house.  At  the  time  of  the 

occurrence, the accused was wearing a blue shirt. The accused removed his 

shirt and lungi and thereafter he sexually assaulted her. He hugged her and 

gave kiss. She sustained pain and hence, she screamed but nobody came. 

xxx got a promise from her not to disclose the act to anybody. But she 

informed  her  mother.  But  her  mother  did  not  take  her  to  anyone.  She 

further  deposed that  she disclosed her  mother  on the next  day.  But  her 

mother  did  not  take  her  to  hospital  but  scolded  her  and  beat  her.  Her 
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mother did not go to the accused's house and did not confront him. She 

also disclosed the same to her sister. She studied in a different class and 

“ccc” and “ddd” studied in different classes. None of the victims received 

any amount from the accused. The police officer came and took her to the 

Court. In the school all the victims discussed the act of the accused. The 

accused committed the sexual assault after making her lie on the floor. She 

denied the suggestion that due to the motive between P.W.1's father and the 

accused she falsely made the allegation against the accused. 

10.The  Protection  of  Children  from  Sexual  Offences  Act,  2012 

(POCSO Act) was enacted by Parliament to provide a comprehensive and 

robust legal framework for the protection of children from sexual offences, 

to  establish  a  child-friendly  mechanism for  reporting,  investigation  and 

trial of such offences, and to prescribe stringent punishments coupled with 

statutory presumptions and a reverse burden in  specified circumstances. 

The object of the legislation is unquestionably benevolent and deserves to 

be  implemented  in  its  true  spirit.  The  Act  also  contemplates  victim 

compensation  through  the  Child  Welfare  Committee  (CWC)  and  other 

statutory  mechanisms  to  facilitate  the  rehabilitation  of  child  victims.  

Judicial experience has shown that, in certain cases, allegations under the 
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POCSO Act have been invoked for extraneous purposes, including to settle 

personal scores, obtain victim compensation, or wreak vengeance in the 

backdrop  of  matrimonial  discord,  neighbourhood  disputes,  or  other 

strained relationships. In such cases, the child may unfortunately be used 

as an instrument for advancing the motives of adults. Several High Courts 

have  cautioned  that,  while  the  Court  must  zealously  protect  genuine 

victims of child sexual abuse, it must also remain vigilant against false or 

motivated accusations,  since an unfounded allegation under the POCSO 

Act has serious consequences both for the accused and for the child who is 

drawn into the criminal justice process. 

10.1. Therefore, in this case , this court undertakes the appreciation 

of evidence in the light of the principles governing judicial evaluation of 

child witness as enunciated by the Hon'ble Supreme Court in the following 

cases:
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(1998) 7 S.C.C. Page 
17, Panchhi and Ors. 
v. State of U.P

"11. ...The law is that evidence of a child witness 
must be evaluated more carefully and with greater 
circumspection because a child is susceptible to 
be swayed by what others tell him and thus a child 
witness is an easy pray to tutoring.

Digamber Vaishnav 
And another, Vs. 
State of Chhattisgarh, 
reported in (2019) 4 
SCC 522, 

22.This Court has consistently held that evidence 
of a child witness must be evaluated carefully as 
the child may be swayed by what others tell him 
and he is an easy prey to tutoring. Therefore, the 
evidence of  a  child  witness  must  find  adequate 
corroboration before it  can be relied upon. It is 
more a rule of practical wisdom than law.

State of Madhya 
Pradesh Vs. Ramesh 
and Another reported 
in (2011) 4 SCC 786,

14.In view of the above, the law on the issue can 
be summarised to the effect that the deposition of 
a child witness may require corroboration, but in 
case his deposition inspires the confidence of the 
court  and  there  is  no  embellishment  or 
improvement therein, the court may rely upon his 
evidence. The evidence of a child witness must be 
evaluated  more  carefully  with  greater 
circumspection  because  he  is  susceptible  to 
tutoring. Only in case there is evidence on record 
to show that a child has been tutored, the court 
can reject his statement partly or fully. However, 
an inference as to whether child has been tutored 
or  not,  can  be  drawn  from the  contents  of  his 
deposition. 

K.Venateshwarlu Vs. 
State of Andhra 
Pradesh reported in 
(2012) 8 SCC 73, 

Evidence of a child witness can be relied upon if 
the court, with its expertise and ability to evaluate 
the  evidence,  comes  to  the  conclusion  that  the 
child is not tutored and his evidence has a ring of 
truth.  It  is  safe  and  prudent  to  look  for 
corroboration for the evidence of a child witness 
from the other evidence on record, because while 
giving  evidence  a  child  may give  scope  to  his 
imagination  and  exaggerate  his  version  or  may 
develop  cold  feet  and not  tell  the  truth  or  may 
repeat what he has been asked to say not knowing 
the consequences of his  deposition in the court. 
Careful  evaluation  of  the  evidence  of  a  child 
witness  in  the  background and context  of  other 
evidence  on  record  is  a  must  before  the  court 
decides to rely upon it.
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(1998) 7 S.C.C. Page 
17, Panchhi and Ors. 
v. State of U.P

"11. ...The law is that evidence of a child witness 
must be evaluated more carefully and with greater 
circumspection because a child is susceptible to 
be swayed by what others tell him and thus a child 
witness is an easy pray to tutoring.

Bhagwan Singh and 
others Vs. State of 
Madhya Pradesh 
reported in (2003) 3 
SCC 21, 

The evidence of a child is required to be evaluated 
carefully because he is an easy prey to tutoring. 
Therefore,  always  the  court  looks  for  adequate 
corroboration  from  other  evidence  to  his 
testimony.
 22.It is hazardous to rely on the sole testimony of 
the child witness as it is not available immediately 
after  the  occurrence  of  the  incident  and  before 
there  were  any  possibility  of  coaching  and 
tutoring him.

10.2.  Further,  the  Hon'ble  Supreme Court  in  the case of  State  of  

M.P. v. Balveer Singh reported in (2025) 8 SCC 545 has enumerated and 

summarised the following various principles:

“67. We summarise our conclusion as under: 
67.1. The Evidence Act does not prescribe any minimum 

age for a witness, and as such a child witness is a competent  
witness and his or her evidence cannot be rejected outrightly. 

67.2. As per Section 118 of the Evidence Act, before the  
evidence  of  the  child  witness  is  recorded,  a  preliminary 
examination must be conducted by the Trial Court to ascertain  
if  the  child  witness  is  capable  of  understanding  sanctity  of  
giving evidence and the import of the questions that are being 
put to him.

67.3.  Before  the  evidence  of  the  child  witness  is  
recorded,  the  Trial  Court  must  record  its  opinion  and 
satisfaction  that  the  child  witness  understands  the  duty  of  
speaking the truth and must  clearly state why he is  of  such  
opinion. 
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67.4. The questions put to the child in the course of the  
preliminary examination and the demeanour of the child and 
their ability to respond to questions coherently and rationally  
must  be recorded by the Trial Court.  The correctness of  the  
opinion formed by the Trial Court as to why it is satisfied that  
the child witness was capable of giving evidence may be gone  
into  by  the  appellate  court  by  either  scrutinising  the 
preliminary examination conducted by the Trial Court, or from 
the  testimony  of  the  child  witness  or  the  demeanour  of  the  
child during the deposition and cross examination as recorded 
by the Trial Court.

67.5. The testimony of a child witness who is found to be  
competent  to  depose  i.e.  capable  of  understanding  the  
questions  put  to  it  and  able  to  give  coherent  and  rational  
answers would be admissible in evidence.

67.6. The Trial Court must also record the demeanour of  
the child witness during the course of its deposition and cross-
examination and whether the evidence of such child witness is  
his voluntary expression and not borne out of the influence of  
others.

67.7.  There  is  no  requirement  or  condition  that  the  
evidence of a child witness must be corroborated before it can  
be considered. A child witness who exhibits the demeanour of  
any  other  competent  witness  and  whose  evidence  inspires  
confidence  can  be  relied  upon  without  any  need  for  
corroboration and can form the sole basis for conviction. If  
the evidence of  the child  explains the relevant events  of  the 
crime without improvements or embellishments, the same does  
not require any corroboration whatsoever.

67.8 . Corroboration of the evidence of the child witness  
may be insisted upon by the courts as measure of caution and  
prudence where the evidence of the child is found to be either  
tutored  or  riddled  with  material  discrepancies  or  
contradictions.  There  is  no  hard-andfast  rule  when  such 
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corroboration  would  be  desirous  or  required,  and  would 
depend  upon  the  peculiar  facts  and  circumstances  of  each 
case.

67.9.  Child  witnesses  are  considered  as  dangerous  
witnesses as they are pliable and liable to be influenced easily,  
shaped and moulded and as such the courts must rule out the  
possibility  of  tutoring.  If  the  courts  after  a  careful  scrutiny,  
find that there is neither any tutoring nor any attempt to use  
the child witness for ulterior purposes by the prosecution, then  
the courts must rely on the confidence-inspiring testimony of  
such a witness  in determining the guilt  or  innocence of  the  
accused. In the absence of any allegations by the accused in  
this  regard,  an  inference  as  to  whether  the  child  has  been  
tutored  or  not,  can  be  drawn  from  the  contents  of  his  
deposition.

67.10.The  evidence  of  a  child  witness  is  considered  
tutored  if  their  testimony  is  shaped  or  influenced  at  the 
instance of  someone else or is  otherwise fabricated.  Where 
there  has  been  any  tutoring  of  a  witness,  the  same  may  
possibly  produce  two  broad  effects  in  their  testimony;  (i)  
improvisation  or  (ii)  fabrication  .  (i)  Improvisation  in 
testimony whereby facts have been altered or new details are  
added inconsistent  with  the version of  events not  previously  
stated must be eradicated by first confronting the witness with  
that part of its previous statement that omits or contradicts the  
improvisation  by  bringing  it  to  its  notice  and  giving  the  
witness an opportunity to either admit or deny the omission or  
contradiction.  If  such omission  or  contradiction  is  admitted 
there  is  no  further  need  to  prove  the  contradiction.  If  the  
witness denies the omission or contradiction the same has to  
be  proved  in  the  deposition  of  the  investigating  officer  by 
proving that part of police statement of the witness in question.  
Only  thereafter,  may  the  improvisation  be  discarded  from 
evidence or such omission or contradiction be relied upon as  
evidence in terms of Section 11 of the Evidence Act.
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(ii)  Whereas  the  evidence  of  a  child  witness  which  is  
alleged to be doctored or tutored in toto, then such evidence  
may  be  discarded  as  unreliable  only  if  the  presence  of  the  
following two factors has to be established being as under:

Opportunity of tutoring of the child witness in question
—whereby  certain  foundational  facts  suggesting  or  
demonstrating the probability that a part of the testimony of  
the witness might  have been tutored have to  be established.  
This may be done either by showing that there was a delay in  
recording the statement of such witness or that the presence of  
such witness was doubtful, or by imputing any motive on the  
part of such witness to depose falsely, or the susceptibility of  
such witness in falling prey to tutoring. However, a mere bald 
assertion that there is a possibility of the witness in question  
being tutored is not sufficient.

 Reasonable  likelihood  of  tutoring—wherein  the 
foundational  facts  suggesting  a  possibility  of  tutoring  as  
established  have  to  be  further  proven  or  cogently  
substantiated. This may be done by leading evidence to prove  
a  strong  and  palpable  motive  to  depose  falsely,  or  by 
establishing that  the delay in recording the statement is  not  
only unexplained but indicative and suggestive of some unfair  
practice or by proving that the witness fell prey to tutoring and 
was  influenced  by  someone  else  either  by  cross-examining  
such  witness  at  length  that  leads  to  either  material  
discrepancies or contradictions,
or  exposes  a  doubtful  demeanour  of  such  witness  rife  with  
sterile repetition and confidence-lacking testimony, or through 
such degree  of  incompatibility  of  the  version  of  the  witness  
with the other material on record and attending circumstances  
that negates their presence as unnatural.

67.11.  Merely  because  a  child  witness  is  found  to  be 
repeating certain parts of what somebody asked her to say is  
no reason to discard her testimony as tutored, if it is found that  
what  is  in  substance  being  deposed  by  the  child  witness  is  
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something  that  he  or  she  had  actually  witnessed.  A  child  
witness  who  has  withstood  his  or  her  cross-examination  at  
length  and  able  to  describe  the  scenario  implicating  the  
accused  in  detail  as  the  author  of  crime,  then  minor  
discrepancies or parts of coached deposition that have crept in  
will not by itself affect the credibility of such child witness.

67. Part  of  the  statement  of  a  child  witness,  even  if  
tutored,  can  be  relied  upon,  if  the  tutored  part  can  be  
separated  from  the  untutored  part,  in  case  such  remaining 
untutored or untainted part inspires confidence. The untutored 
part of the evidence of the child witness can be believed and 
taken into consideration for the purpose of corroboration as in  
the  case  of  a  hostile  witness.”  (emphasis  supplied  by  this  
Court)

10.3. It is therefore clear that Where the testimony of a child witness, 

on  its  face  and  upon  judicial  assessment,  appears  wholly  reliable  and 

inspires  the confidence of  the Court,  there  is  ordinarily no necessity to 

search for independent corroboration. Such testimony, if found trustworthy, 

can by itself form the basis of conviction. However, where the evidence is, 

on  its  very  face,  affected  by  inherent  improbabilities,  material 

embellishments,  significant  contradictions,  or  indications  of  tutoring 

resulting in a regurgitated or rehearsed version, the Court cannot act upon 

such testimony in isolation. In such cases, it becomes imperative for the 

Court  to  examine  the  surrounding  circumstances,  contemporaneous 

conduct  of  the  parties,  medical  and  scientific  evidence,  independent 
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witnesses,  documentary  evidence,  and  other  corroborative  materials  to 

ascertain  whether  the  prosecution  version  is  truthful.(i.e).the  degree  of 

corroborative  scrutiny is  proportionate  to  the  apparent  reliability  of  the 

witness.  The  more  the  testimony  appears  doubtful  on  its  own intrinsic 

merits,  the  greater  is  the  necessity  for  the  Court  to  test  it  against  the 

surrounding  circumstances  and  other  independent  evidence  before 

recording a finding of guilt.

10.4. Every criminal case must ultimately be decided on the basis of 

the  quality  of  evidence  and  not  on  assumptions  either  in  favour  of  or 

against  the  prosecution.  Ordinarily,  in  criminal  trials,  assessing  the 

truthfulness and credibility of witnesses is one of the most difficult judicial 

functions. The task becomes even more arduous when the witnesses are 

children. Owing to their tender age, children are susceptible to influence 

and  may  merely  repeat  what  has  been  tutored  to  them.  While  genuine 

victims deserve full protection under the law, the constitutional guarantee 

of a fair trial equally demands that an accused should not be convicted on 

the basis of tutored, embellished, or inherently unreliable testimony. If the 

Court mistakenly accepts a false or tutored version as truthful, an innocent 

accused may suffer wrongful conviction. Conversely, if the Court fails to 
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recognise  a  truthful  account,  the  guilty  may  escape  the  reach  of 

justice.Therefore,the  exercise  of  evaluating  the  testimony  of  a  child 

witness  is,  metaphorically  speaking,  akin  to  walking  on  fire.  Thus,  the 

Court is required to strike a delicate balance between these competing risks 

while assessing the credibility of a child witness. It is in such a delicate 

and exceptional situation that this Court proceeds to analyse the present 

case. 

10.5.To prove the charge framed against the accused, the prosecution 

is required to establish the following foundational facts beyond reasonable 

doubt. First, that all the victims had assembled at the house of the accused 

on 04.02.2024 and also on the dates prior thereto. Secondly, that all the 

victims were subjected to penetrative sexual assault. Thirdly, that, pursuant 

to a programme conducted in their school regarding “Good Touch and Bad 

Touch”,  the  victims  disclosed  the  alleged  assault  to  their  respective 

relatives. Fourthly, that the alleged assault was corroborated by the medical 

evidence.

10.6.Upon  considering  the  testimony  of  each  victim individually, 

with  particular  reference  to  the material  improvements,  embellishments, 
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inconsistencies,  indications  of  tutoring,  and  inherent  improbabilities  in 

their  respective narrations,  and having regard to  the defence contention 

that  the  prosecution  was  actuated  by  an  ulterior  motive,  including  the 

allegation  that  the  parents  of  the  victims  were  motivated  by avarice  to 

secure substantial compensation, which has been substantiated through the 

evidence of the prosecution witnesses and the surrounding circumstances, 

this  Court  holds  that  the  prosecution  has  failed  to  establish  the 

foundational  facts  beyond  reasonable  doubt.  Accordingly,  this  Court 

proceeds to discuss as to how the testimonies of the prosecution witnesses 

are unbelievable under the following heads: 

11. Assembling together:

11.1.A  careful  scrutiny  of  their  evidence  reveals  material 

inconsistencies  regarding  the  very  manner  in  which  they  came  to  be 

present  at  the  house  of  the  accused  together,  thereby  rendering  the 

prosecution version artificial and doubtful. P.W.4 is a star witness in the 

prosecution case, since her presence at the house of the accused forms the 

connecting  link  between the testimonies  of  the  other  witnesses  and the 

alleged occurrence. The evidence of the other witnesses discloses that they 

either first went to the house of P.W.4 and, on coming to know that she had 
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gone to the house of the accused, followed her there, or accompanied P.W.

4 directly to the house of the accused. Even P.W.4 herself claims that she 

went to the house of the accused along with the other victims. Therefore, 

the prosecution case substantially rests upon the presence of P.W.4 at the 

accused’s house and the circumstances under which the other  witnesses 

allegedly accompanied her and reached the said house. Consequently, the 

presence of P.W.4 at the house of the accused cannot be treated as a mere 

peripheral  circumstance.  It  is  a  foundational  fact  which requires  careful 

scrutiny. If the prosecution fails to establish the presence of P.W.4 at the 

accused’s  house  in  the  manner  alleged,  the  very  basis  on  which  the 

presence of the other witnesses at the scene is sought to be established 

becomes doubtful .Thus, the presence of P.W.4 at the house of the accused 

and the prosecution  case  that  the  other  witnesses  accompanied  her  and 

reached the accused’s house together constitute a crucial aspect of the case. 

Therefore,  it  has  to  be  examined,  on  an  overall  appreciation  of  the 

evidence  available  on  record,  whether  the  presence  of  P.W.4  at  the 

accused’s house and the circumstances under which the other  witnesses 

allegedly  accompanied  her  and  assembled  there  have  been  established 

beyond reasonable doubt. The crucial question is whether the prosecution 

has established, beyond reasonable doubt, that P.W.4 went to the accused’s 
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house  and  that  the  other  witnesses  accompanied  her  or  subsequently 

reached the said house in the manner projected by the prosecution.

11.2. As per the version contained in the FIR and the testimony of 

P.W.1, P.W.1 along with P.W.7 initially went to the house of P.W.4. Since 

P.W.4 was not present there, P.W.9, the mother of P.W.4, informed P.W.1 

that P.W.4 had gone to the house of the accused. According to P.W.1, P.W.

4's mother(P.W.9) informed her that P.W.4 had gone to the house of the 

accused, whereupon P.W.1 proceeded to the accused's house in search of 

P.W.4. 

11.3. Consequently, P.W.1, accompanied by P.W.7, went to the house 

of the accused in search of P.W.4. This version finds no corroboration from 

P.W.4,5,6,7. On the other hand, P.W.4 deposed that she herself took P.W.5 

to  the  house  of  the  accused  for  the  purpose  of  playing  games  on  the 

accused's mobile phone. P.W.5 also failed to support the version of P.W.1. 

P.W.6, in turn, stated that P.W.4 had taken her along with P.W.s 1, 5 and 7 

to  the  house  of  the  accused.  P.W.7  again  narrated  a  different  version, 

stating that while she along with P.W.s 1, 4, 5 and 6 were proceeding to 

play games, the accused called everyone inside the house and thereafter 
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committed penetrative sexual assault, one after another. Thus, each victim 

has spoken a different account as to how and under what circumstances 

they  assembled  at  the  house  of  the  accused.  These  are  not  minor 

discrepancies attributable to normal lapse of observation or memory, but 

material contradictions striking at the very genesis of the prosecution case. 

The  inconsistencies  are  so  fundamental  that  they  create  serious  doubt 

regarding the prosecution's version that all the victims had assembled in 

the house of the accused at the relevant point of time and that the accused 

together successively committed the alleged aggravated penetrative sexual 

assault  upon each of  them.  There  is  no  synchronization  in  evidence  of 

victims about their visit to the house of accused.

11.4. The testimonies of victims have not corroborated with either  

the contemporaneous circumstances  or the medical evidence as discussed  

below.  Accordingly, The  prosecution  version  in  this  regard  namely 

assembling of all victims in accused house either on 4-2-2024 or prior to 

appears to be artificial, improbable and inherently doubtful. Therefore, this 

Court  has  no  hesitation  in  holding  that  the  prosecution  has  failed  to 

establish, beyond reasonable doubt, the circumstances under which P.W.s 

1,  4,  5,  6  and  7  allegedly  assembled  at  the  house  of  the  accused  on 

52/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

04.02.2024 or prior dates. 

12 .Discussion on Topography:

12.1.Having regard to the topography of the place of occurrence, the 

surrounding circumstances, and the absence of any natural reaction from 

persons residing or present in the immediate vicinity, this Court finds the 

prosecution version on this aspect to be inherently improbable and affects 

the  credibility  of  the  prosecution  case.  The  Observation  Mahazar,  the 

Rough  Sketch  and  the  evidence  of  the  prosecution  witnesses,  clearly 

demonstrate  that  the  house  of  the  accused  was  incompled  structure, 

without  door  and  window  situated  at  Mutharaiyar  Street  in  a  densely 

inhabited residential area of the occurrence village and is surrounded by 

several neighbouring houses and that several persons were living in the 

immediate vicinity. More particularly, number of victims' houses are also 

situated in the said vicinity. Moreover, the accused's house did not have 

both door and window, and it was a small structure. The relevant portion of 

evidence in this aspect is as follows: 
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P.W.5 P.W.6 P.W.7 Ex.P4
 xxx tPl;Lf;F  Nlhh; 
fpilahJ.  NlhUf;F  gjpyh 
Jzpa  fl;b  ,Ug;ghq;f. 
Jzpapd; epw.k; Qhgfk; ,y;y. 

fz;zhb  xxx tPl;Ly nuz;L 
&k;  ,Uf;Fk;.  ,e;j  Nfhh;l; 
fhy;  msTf;F 
ngUrh  ,Uf;Fkhd  mg;gb 
vy;yhk;  ,Uf;fhJ.  tPpl;L;f;F 
ntspapy  tr;R  rikg;ghq;f. 

xxx ;  tPl;Ly  Jzp ,Uf;Fk;. 
Ntw  nghUs;  ,Ue;jJ 
nghWj;J Qhgfk; ,y;iy.  

 xxx ; tPl;Ly 
nuz;L 
&k;  ,Uf;F. 

xxx tPl;Ly 
fjT  ,y;y. 
Jzp  jhd 
fl;b ,Ue;jh
U  Mdh 
ehd;  rj;jk; 
Nghl;lg;Ngh 
ahUk; tuy. 

vjphp  tPl;by; 
nuz;L Uk; ,Uf;F. 
FjT  ,Uf;fhJ. 
nuz;L  Ukf;F 
fjtpy;iy. 
Ukf;Fs;s  gh;];l; 

xxx jhd; $lbl;L 
NghdhU. kj;jtq;f 
vy;NyhUk; 
ntspapy  Nghdj 
ghj;Jl;L 
tpisahbl;L  ,Ue;
jhd;. 

Vjphp   xxx
vd;gtupd; 
nrq;fw;fshy; 
nrdl;;upq; 
Nghlg;gl;L  Gr;R 
Grhj 
fjT  ,y;yhj 
tPl;bDs; 
mike;Js;sJ. 

12.2.In  the  said  small  house  of  the  accused  without  door  and 

window,  according  to  the  prosecution,  on  04.02.2024  a  Sunday  either 

10.30  a.m.  or  1.30  p.m.  all  the  victims  were  subjected  to  forcible 

aggravated penetrative  sexual  assault  one  after  another  in  spite  of  their 

resistance. The victims have also admitted that other children were playing 

near  the place of  occurrence at  the relevant  point  of  time.  Each victim 

deposed that the accused forcibly committed penetrative sexual assault by 

either inserting his private part with the private part of the victim or kissing 

their private part either placing the victim on the tub or on the floor. The 

consistent  case of all  the victims is that  they suffered pain and each of 

them cried  aloud,  screamed,  during  the  alleged  aggravated  penetrative 

sexual assault. In such circumstances, any loud cry or alarm raised by a 
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child would ordinarily be audible to the occupants of the adjoining houses 

and  more  particularly,  if  five  children  were  simultaneously  crying, 

screaming, and weeping, it is natural to expect that their cries would have 

been heard by the  persons  residing in  the adjoining houses.  Ordinarily, 

such commotion would have attracted the attention of the neighbours or 

other  residents,  prompting  some  form  of  intervention  or  immediate 

response and it would be natural to expect that the commotion would have 

attracted the attention of the neighbouring residents or others present in the 

locality, leading to some form of intervention or rescue. Significantly, no 

such evidence is forthcoming. No independent witness has been examined 

to establish that the cries were heard or that any attempt was made by the 

neighbours to rescue the children. Equally, the Investigating Officer has 

not conducted any meaningful investigation on this aspect or explained the 

absence of any such natural witnesses. The prosecution has not examined 

any  independent  neighbour  to  explain  this  conspicuous  silence.  This 

omission  creates  a  significant  improbability  in  the  prosecution  version. 

That  apart,  all  the  victims  specifically  stated  that  the  accused,  on  each 

occasion,  asked  the  remaining  victims  to  go  out  of  the  house  and 

committed penetrative sexual  assault  one after  another,  and there was a 

continuous noise inside. Further, each victim was subjected to aggravated 
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penetrative sexual assault separately and each one was not aware of the act 

committed  against  the  other  and  they  were  outside  the  house.  This 

improbability persuades this Court to conclude that that victims' evidence 

are the result of tutoring/influence.

13.Discussion on Motive: 

13.1.In view of the above unnatural circumstances, the defence plea 

that P.W.2 ,P.W.3 P.W.7 harboured enmity against the accused prior to the 

alleged occurrence and another suggestion that the accused, being addicted 

to alcohol, used to create nuisance in the locality, thereby giving rise to ill-

feelings  against  him  and  therefore,  there  was  no  cordial  relationship 

between their families and thereby providing a motive for the institution of 

the  present  complaint  and  the  further  argument  that  the  complaint  was 

motivated  by  an  intention  to  secure  compensation  available  under  the 

victim  compensation  scheme  also  assumes  significance  in  the  overall 

appreciation  of  the  evidence  and  cannot  be  brushed  aside  as  wholly 

improbable. The defence consistently suggested to P.W.2 and several other 

prosecution witnesses that the accused, who resided in a house without a 

door, was in the habit of quarrelling with and abusing the residents of the 

locality while under the influence of alcohol. It was further suggested that 
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the accused had also scolded the children of P.W.2, which enraged P.W.2 

and ultimately led to the lodging of a false complaint. This defence was put 

to several prosecution witnesses.

13.2.P.W2, P.W.3and P.W.4 deposed about the motive 

P.W.1 P.W.3 P.W.4
rk;gtj;Jf;F Kd;Ng 
ngw;Nwhh;fs; 
Ngrpf;nfhs;s 
khl;lhh;fs; vd;why; 
Mkhk;. 

ehDk; 
vjphpAk; ,e;j 
rk;gtj;jpw;F 
Kd;gpUe;Nj 
Ngrp;f;nfhs;tjpy;iy 
vd;why; rhpjhd;.

 xxx tPL  vq;f 
tPl;bypUe;J tyJgf;fj;jpy; 
,Uf;Fk;..... 
Kd;dhbNa  gf;fj;J 
tPLq;fpwjdhy  vd; 
mk;khTf;Fk;  xxx ; rz;il 
tUk;.

13.3.In the above factual background, the evidence of P.W.1 has to 

be  appreciated  in  consonance with  the  testimonies  of  P.W.3 and P.W.4. 

Since P.W.1 and P.W.4 have admitted the existence of prior enmity with the 

accused and the admitted strained relationship between their family and 

that of the accused , their evidence requires cautious evaluation. According 

to the prosecution itself, the entire sequence of events commenced with the 

arrival of P.W.4 at the house of the accused. If P.W.4 had not gone to the 

accused's  house,  the  other  victims  would  not  have  assembled  there. 

Therefore, the credibility of P.W.4, read along with the testimony of P.W.9, 

assumes  considerable  significance  and  requires  careful  scrutiny.  The 
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defence  has  consistently  contended  that  there  existed  strained  relations 

between the family of P.W.9 and that of the accused. P.W.4 herself admitted 

during  her  evidence  that  there  was  no  cordial  relationship  or  regular 

interaction between her family and the accused. P.W.3, the mother of the 

first victim, deposed that she had not even talked to the accused prior to 

occurrence and specifically admitted that she was not acquainted  with the 

accused. In the backdrop of the admitted hostility between the families, the 

prosecution version that P.W.1, the victim, voluntarily went to the house of 

the accused itself creates a strong suspicion regarding the truthfulness of 

the  prosecution  case  and  lends  support  to  the  defence  plea  of  false 

implication.

13.4.During  cross-examination,  P.W.2  was  confronted  with  the 

suggestion that there had been a long running dispute between the accused 

and the family of one of the victims(P.W.1, P.W.4), and that, owing to such 

enmity,  they  had  joined  together  and  falsely implicated  the  accused  by 

alleging that he had committed penetrative sexual assault upon the victims. 

The said victim P.W.1, also admitted that there had been frequent quarrels 

between the accused and her mother.  In the backdrop of the admittedly 

strained relationship between the families, it is inherently improbable that 
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the victim would have gone to the house of the accused or that her parents 

would have permitted her to do so. The occurrence is alleged to have taken 

place  in  a  small  remote  village  where  interpersonal  relationships  are 

generally well known to the residents. In such circumstances, it  appears 

inherently improbable, despite the admitted strained relationship with the 

accused, they would have permitted P.W.1, 4 to visit the accused's house. 

This circumstance strikes at the very foundation of the prosecution story 

and  creates  a  serious  doubt  regarding  the  genesis  of  the  occurrence  as 

projected by the prosecution. It is the specific defence that the complaint 

was lodged not only due to the existing enmity arising out of the property 

dispute between P.W.1's family and the accused but also with the intention 

of  claiming  Government  compensation  available  to  victims  under  the 

relevant scheme. Another suggestion was that the accused, being addicted 

to alcohol, used to create nuisance in the locality, thereby giving rise to ill-

feelings against him. Therefore, defence version, cannot be brushed aside 

and raises a reasonable doubt regarding the prosecution case. It is a settled 

principle of criminal jurisprudence that motive is a double-edged weapon. 

While motive may furnish a reason for the accused to commit the crime, it 

may equally furnish a reason for interested witnesses to falsely implicate 

an accused. Therefore, where the prosecution witnesses themselves admit 
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the  existence  of  prior  hostility,  the  Court  is  required  to  subject  their 

testimony to closer and nevertheless, it is a relevant circumstance which 

must be weighed along with the entirety of the evidence while assessing 

the  credibility  of  the  prosecution  case.  Having  regard  to  the  aforesaid 

admitted strained relationship between their family and that of the accused, 

particularly the doubtful recording of the identification of the accused, the 

improbabilities  surrounding  the  alleged  occurrence,  and  the  admitted 

strained relationship between the families,  this  Court  is  unable to place 

implicit reliance upon the testimony of victims and without any hesitation 

this court holds that they had been tutored by her family members before 

giving  statements  before  police  and  evidence  before  this  court. In  the 

above factual background, the defence theory that the families conspired to 

falsely implicate the accused by presenting tutored and rehearsed versions 

cannot be brushed aside as improbable.

14.Discussion on Delay:

14.1.According  to  the  prosecution,  the  accused  has  committed 

aggravated penetrative sexual assault upon the five victims on 04.02.2024 

at about 10.30 am. All the victims specifically deposed that immediately 

after the occurrence they returned home. They did not disclose the incident 
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to  anyone.  One of  the  victim's  father  gave complaint  on  13.02.2024 at 

16.00 hours. The complaint was received by P.W.22, and she registered the 

case in Crime No.1 of 2024 under Section 5(m) r/w 6 of POCSO Act, r/w 

506(i)  of  IPC  on  13.02.2024  at  16.00  hours.  This  Court  has  carefully 

considered the entire evidence on record. Admittedly, the complaint was 

lodged after a delay of nine days.  Two explanations have been offered by 

the prosecution. 

14.2.The  first  explanation  offered  by  the  prosecution  is  that,  on 

08.02.2024  a  programme  regarding  good  touch  and  bad  touch  was 

conducted  in  the victims'  school  wherein  practical  demonstrations  were 

given to the students regarding the places and manner of bad touch upon 

the children and during the said session, the students were educated about 

sexual harassment and informed that such acts constitute offences. Only 

thereafter did P.W.1 realise that the conduct of the accused amounted to a 

punishable offence, whereupon she disclosed the incident to her mother 

(P.W.3),  who  in  turn  informed  P.W.2  and  P.W.2  gave  a  complaint  on 

13-4-2024. To appreciate the same , this court went through evidence of all 

victims and Investigating Officer. But, this court is unable to find truth in 

the said theory. The very substratum of the prosecution case, insofar as the 
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explanation for the delay is concerned, rests upon the alleged awareness 

programme conducted by the school. According to the prosecution itself, 

but  for  such  programme,  the  complaint  would  not  have  been  lodged. 

However,  no  teacher  or  any  other  representative  of  the  school  was 

examined to establish that such a programme was in fact conducted or that 

the students were sensitised about sexual harassment. The prosecution has 

projected  the  school  awareness  programme  as  the  genesis  for  the 

registration of the case. If that be so, the school authorities, upon receiving 

information regarding the commission of an offence under the POCSO Act, 

were  under  a  statutory  obligation  to  report  the  matter  to  the  Special 

Juvenile  Police  Unit  or  the  local  police  in  terms  of  Section  19  of  the 

Protection of Children from Sexual Offences Act, 2012. Significantly, no 

complaint was lodged by the school authorities, nor has the prosecution 

examined any teacher  or  school  official  to  establish  the  conduct  of  the 

awareness  programme or  the  disclosure  allegedly  made  by the  victims. 

This omission assumes considerable importance because the prosecution 

itself  relies  upon  the  awareness  programme  as  the  foundation  for  the 

initiation of criminal proceedings. Apart from that, the conduct of P.W.s 4, 

5,  6  and 7  in  not  disclosing  the  alleged assault  either  to  their  parents, 

relatives or the police until  P.W.1 lodged the complaint, that too after a 
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considerable delay of 9 days creates reasonable suspicion. The mothers' of 

the victims' did not make any complaint even though they were available 

in  the  village  after  the  occurrence  that  took  place  on  02.02.2024. 

Furthermore,  they have  not  made the  complaint  on  13.02.2024 and the 

investigation officer recorded their statement after the registration of the 

case on the basis of the complaint given by P.W.2, on 14.02.2024. This also 

creates doubt over the credibility of the statement of the remaining victims. 

In  the  considered  opinion  of  this  Court,  the  non-examination  of  any 

witness from the school materially weakens the prosecution's explanation 

for the delay in lodging the complaint. 

14.3.Secondly  prosecution  has  also  explained  the  delay  on  the 

ground that the accused had criminally intimidated all the child victims by 

threatening them not to disclose the incident to their parents and warning 

that, if they did so, their parents would be killed. Each victims' 164 Cr.P.C. 

statement has been recorded on 19.02.2024. In their statement, they never 

disclosed about the threat made by the accused. The above omission is not 

a mere discrepancy but  a material  improvement touching upon the very 

explanation for the delay in lodging the complaint. Such an improvement 

appears to have been introduced during the trial to fill the lacunae in the 
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prosecution case and to furnish an explanation for the delayed disclosure. 

The same is further strengthened by the evidence of one of the victims' 

mothers,  who  categorically  stated  that  the  victim  had  immediately 

informed her, but she did not take any action. 

14.4.Though  delay  in  lodging  a  complaint  in  cases  of  sexual 

offences  is  not,  by  itself,  fatal  to  the  prosecution  case,  the  Hon’ble 

Supreme Court,  in a three-Judge Bench decision in  Parminder Kaur v.  

State of Punjab, (2020) 8 SCC 811, has held that the question of delay has 

to be considered in the facts and circumstances of each individual case and 

the relevant portion is as follows:

Sweeping  assumptions  concerning  delays  in  

registration  of  FIRs  for  sexual  offences,  send  a  

problematic signal to society and create opportunities  

for  abuse  by  miscreants.  Instead,  the  facts  of  each 

individual  case  and  the  behaviour  of  the  parties  

involved  ought  to  be  analysed  by  courts  before 

reaching a conclusion on the reason and effect of delay  

in registration of FIR. 

14.5.The Hon’ble Supreme Court on various occasions has further 

emphasised that the conduct and behaviour of the parties must be carefully 

analysed before arriving at a conclusion as to the reason for, and the effect 
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of,  the  delay  in  registration  of  the  FIR.  Thus,  while  delay  cannot  be 

mechanically  treated  as  a  ground  to  discard  the  prosecution  case,  an 

unexplained or  suspicious  delay,  when considered in  the context  of  the 

surrounding  circumstances  and  conduct  of  the  parties,  may  assume 

significance in assessing the credibility of the prosecution version.

14.6.Applying  the  above  principles  to  the  peculiar  facts  of  the 

present  case,  forcible  penetrative  sexual  assault  is  stated  to  have  been 

committed in a village on 4-2-2024 , in broad daylight, in a house without 

any door, while other villagers were nearby and victims house were either 

next  door  or  adjacent,  coupled  with  the  prosecution  version  that  the 

children  cried  loudly  during  the  occurrence  but  no  person  from  the 

neighbourhood came to their rescue, the delay assumes significance and 

cannot  be  lightly  brushed  aside  and  the  allegation  appears  highly 

improbable. Therefore, this Court is of the view that the delay of 9 days in 

this  case  has  not  been  satisfactorily  explained.  This  intervening  period 

provided sufficient  opportunity  for  deliberation  and consultation  among 

the victims and their family members. The prosecution has failed to furnish 

a  satisfactory  explanation  for  the  delay,  thereby  creating  a  reasonable 

possibility  of  deliberation,  consultation,  and  embellishment  before  the 
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registration  of  the  case.  In  the  absence  of  such  explanation,  the  delay 

creates suspicion regarding the credibility of the witnesses. 

14.7. The delayed disclosure, unsupported by the foundational fact 

relied upon by the prosecution has engendered a serious infirmity in the 

prosecution  case.  Consequently,  the  delay  has  caused  prejudice  to  the 

accused and casts  a cloud of suspicion over the prosecution case. Such 

suspicion can be dispelled only if the prosecution evidence, particularly 

that of the child victims and the corroborative circumstances, is of sterling 

quality and inspires the confidence of the Court. This court finds no such 

evidence of sterling quality.

15.Discussion on discrepancies and embellishment:

15.1.  According to  the  prosecution,  the  occurrence  took place  on 

04.02.2024. However, none of the victims disclosed the alleged occurrence 

to anyone immediately thereafter. It is the further case of the prosecution 

that, subsequently, a programme relating to “good touch” and “bad touch” 

was  conducted  in  the  school,  pursuant  to  which  one  of  the  victims 

disclosed  the  alleged  occurrence  to  her  parents  only  on  10.02.2024. 

Thereafter, the complaint came to be lodged only on 12.04.2024.
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15.2.  It  is  significant  to  note  that  all  the  victims gave  statements 

under Section 164 of the Code of Criminal Procedure before the learned 

Judicial Magistrate on 19.02.2024. However, in their respective statements 

under Section 164 Cr.P.C., none of the victims referred either about the 

alleged programme conducted in the school regarding “good touch” and 

“bad touch” or the alleged criminal intimidation said to have been made by 

the  accused.  These  aspects  were  developed  only  subsequently  in  their 

evidence  before  this  Court.   In  this  aspect,  it  is  relevant  to  refer  the 

following observation of the Hon'ble Supreme Court in the case of Aman 

Kumar v. State of Haryana, reported in (2004) 4 SCC 379:

12.Though the prosecutrix's version in court was of  

rape,  when  it  is  compared  with  the  one  given  during 

investigation, certain irreconcilable discrepancies are noticed.  

The  evidence  regarding  actual  commission  of  rape  is  at  

variance  from  what  was  recorded  by  the  police  during 

investigation. 

15.3.These  material  improvements  and  inconsistencies,  when 

viewed in the light of the unexplained delay in lodging the complaint, the 

admitted  enmity  between  the  families,  the  absence  of  corroborative 

evidence, and the other surrounding circumstances, create a serious doubt 
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regarding the prosecution case.

15.4.Therefore, considering the unusual circumstances surrounding 

the disclosure, the material omissions in the statements under Section 164 

Cr.P.C.,  the  subsequent  improvements  and  embellishments,  the 

inconsistencies in the testimony, and the inherent improbabilities already 

discussed, this Court finds that the evidence of the victims does not inspire 

confidence. The material improvements made after a considerable period 

of time, particularly in respect of the circumstances allegedly explaining 

the delayed disclosure, materially affect the foundation of the prosecution 

case  and  render  their  testimony  unsafe  to  rely  upon  in  the  absence  of 

independent corroboration. 

16.Discussion  on  a  “Good  Touch–Bad  Touch”  awareness 

programme conducted in the School of the victims:

16.1.Upon perusal of the evidence of the victims, it is seen that the 

alleged occurrence took place on 04.02.2024. Admittedly, about five days 

thereafter,  the  school  conducted a “Good Touch–Bad Touch” awareness 

programme.  According  to  the  prosecution,  it  was  only  after  the  said 

programme  that  the  victims  realised  that  they  had  been  subjected  to 
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penetrative sexual assault by the accused. However, except P.W.1, none of 

the other  victims disclosed the alleged occurrence to  their  parents even 

after attending the said programme.Even after registration of the case at the 

instance of P.W.2, it is not the case of either the parents or the remaining 

victims  that  they  themselves  went  to  the  police  station  and  lodged  a 

complaint. The police officials visited the houses of the victims only after 

the disclosure made by P.W.2. As this Court has already made a detailed 

discussion regarding the strained relationship between the family of P.W.1 

and the accused, there is a possibility that P.W.1 would have given a false 

complaint against the accused. Therefore, the subsequent examination of 

the victims,  after  registration  of  the  case  on the basis  of  the complaint 

given  by  P.W.2,  assumes  significance.  The  absence  of  any  supporting 

evidence  regarding  conduct  of  the  alleged  “Good  Touch–Bad  Touch” 

awareness programme for the victims constitutes a serious lacuna in the 

prosecution case. The Investigating Agency ought to have examined the 

school authorities and produced appropriate evidence to corroborate the 

testimony  of  the  victims  regarding  the  conduct  of  the  said  awareness 

programme. In the absence of such evidence, the prosecution has failed to 

establish its assertion that the victims came to realise that they had been 

subjected  to  penetrative  sexual  assault  only  after  attending  the  said 

69/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

programme.  Therefore,  this  Court  is  unable  to  place  reliance  upon  the 

evidence of the victims, their parents, and the Investigating Officer to the 

effect  that  the  victims  disclosed  the  alleged  occurrence  only  after  the 

awareness programme.

17.Medical evidence:

17.1.The accused,  who was about  45 years of  age at  the relevant 

point of time, allegedly committed aggravated penetrative sexual assault 

upon  five  child  victims.  Some  of  the  victims  stated  that  the  appellant 

placed them on a tub and committed penetrative sexual assault by placing 

his  private  part  into  their  private  part  in  forcible  manner.  As  per  the 

evidence of some of the victims, accused placed them on the floor and 

committed penetrative sexual assault by placing his private part into their 

private part in forcible manner. Some victims have stated that accused bit 

them in their lips and they sustained unbearable pain. All the victims stated 

that they were subjected to Penetrative Sexual assault by forceful manner 

and experienced great pain during the occurrence and that they cried. The 

Medical  Officer,  categorically  deposed  that  the  victims  were  medically 

examined  on  14.02.2024  and  he  did  not  find  any  external  or  internal 

injuries on the bodies of the victims and also found no trace of any fresh or 
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healed injuries  consistent  with the alleged assault.  Equally,  none of  the 

parents  of  the  victims  has  spoken  about  noticing  any external  injuries, 

marks of violence,  or  any physical marks on the bodies of the children 

immediately after the alleged occurrence which would lend assurance to 

the prosecution version.

17.2.The appreciation of medical evidence vis-à-vis ocular evidence 

in  a  case  involving  an  injured  witness  or  an  eyewitness  stands  on  a 

different  footing  from the  appreciation  of  evidence  in  cases  of  sexual 

assault.  In  cases  where the prosecution relies  upon the testimony of  an 

injured witness or  an eyewitness to establish the occurrence,  the ocular 

testimony  ordinarily  constitutes  the  primary  evidence,  and  the  medical 

evidence is principally examined to determine whether it corroborates or 

contradicts such testimony.

17.3.However, in cases alleging forcible sexual assault, particularly 

where the victim is a child,  the medical  evidence assumes considerable 

significance. The nature, extent  and circumstances of the alleged sexual 

assault have to be examined in the light of the medical findings, and the 

medical evidence cannot be treated as merely corroborative in the same 
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manner as in an ordinary case resting upon ocular testimony. The Court is 

required to assess the medical evidence along with the testimony of the 

victim  and  the  other  surrounding  circumstances,  keeping  in  view  the 

specific nature of the allegation and the manner in which the sexual assault 

is alleged to have been committed.

17.4.Therefore, while the principles governing the reconciliation of 

ocular  and  medical  evidence  in  cases  involving  injured  witnesses  or 

eyewitnesses cannot be mechanically applied to cases of sexual offences. 

The  medical  evidence  assumes  particular  importance  where  the 

prosecution case is one of forcible sexual assault, especially upon a child. 

The Hon'ble Supreme Court has repeatedly emphasised the significance of 

medical evidence in the proper appreciation of such allegations.

17.5.The  Medical  Officer  admitted  that  he  had  not  noticed  any 

injuries suggestive of forcible penetration or rupture of any internal organs. 

He further clarified that his observations regarding sexual intercourse were 

not based upon any positive medical findings but were recorded only on 

the basis of the history narrated to him at the time of examination:

“vd;Dila  kUj;Jt  ghpNrhjidapy;  clYwTf;F  cl;gl;l 
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mwpFwpfs; cs;sjhf Fwpg;gpl;Ls;sPh;fNs vjdbg;gilapy; mt;tpjk; 

$WfP.W.Ph;fs;  vd;why;  tof;F  rhpj;jpuk;  Foe;ijfis  tprhhpj;jjd; 

mbg;gilapy;  mth;fs;  i`kd;  ,y;yhj  epiyapy;  mt;tpjk; 

njhptpj;jpUf;fpNwd;.”

17.6. His opinion, therefore, was substantially based upon the case 

history furnished by the victims and missing of the hymen  and not upon 

objective medical findings.  From the evidence of the victims, it is clear 

that  they  played together  and  used  to  walk  to  school.  In  view of  such 

physical activities, the absence of the hymen cannot, by itself, be treated as 

incriminating  material  against  the  accused  in  a  case  alleging  the  grave 

offence of aggravated penetrative sexual assault, particularly when there 

were no injuries on the private parts of any of the victims. Therefore, the 

absence of the hymen, by itself, is not sufficient to hold that penetrative 

sexual assault had been committed. 

17.7.It is equally well settled that the condition of the hymen is not a 

decisive  indicator  either  to  prove  or  disprove  the  commission  of 

penetrative sexual assault. The Hon'ble Supreme Court in the case of the 

State of Jharkhand vsl. Shailendra Kumar Rai @ pandav Rai reported in 

2022 SCC Online SC 1494 has held that  missing  or  intactness of  the 

hymen may occur due to several reasons and, therefore, cannot by itself 
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establish or negate the allegation of rape or penetrative sexual assault and 

relevant portion of the judgment as follows:

Hymen should therefore be treated like any other part  
of the genitals while documenting examination findings in  
cases of sexual violence. Only those that are relevant to the  
episode of assault  (findings such as fresh tears, bleeding, 
edema etc.) are to be documented.

17.8.The Hon'ble  Supreme Court  in  the  case  of  Aman Kumar  v.  

State of Haryana, reported in (2004) 4 SCC 379 also held as follows:

 .......In examination of genital organs, state of hymen 
offers  the  most  reliable  clue.  While  examining  the  hymen,  
certain  anatomical  characteristics  should  be  remembered 
before assigning any significance to the findings. The shape  
and  the  texture  of  the  hymen  is  variable.  This  variation, 
sometimes permits penetration without injury. This is possible  
because  of  the  peculiar  shape  of  the  orifice  or  increased  
elasticity.  On the other hand, sometimes the hymen may be  
more  firm,  less  elastic  and  gets  stretched  and  lacerated  
earlier.  Thus  a  relatively  less  forceful  penetration  may not  
give  rise  to  injuries  ordinarily  possible  with  a  forceful  
attempt. The anatomical feature with regard to hymen which  
merits  consideration  is  its  anatomical  situation.  Next  to  
hymen  in  positive  importance,  but  more  than  that  in  
frequency, are the injuries on labia majora. These, viz. labia 
majora,  are the first  to be encountered by the male organ.  
They are subjected to blunt forceful blows, depending on the  
vigour and force used by the accused and counteracted by the  
victim.  Further,  examination  of  the  female  for  marks  of  
injuries elsewhere on the body forms a very important piece  
of evidence. 

17.9. The doctor's opinion , therefore, was substantially based upon 

the case history furnished by the victims and not upon objective medical 
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findings. Therefore, the doctor's opinion in this suggestive manner in the 

considerable  opinion  of  this  court,  is  bereft  of  logic  or  objectivity,  the  

court is not obliged to go by that opinion and this court inclines to adopt  

the view which is more objective or probable on appreciation of facts of  

this case. The absence of injuries, viewed along with the other infirmities 

in the prosecution case, defies the case of the prosecution that the victims 

were subjected to forcible penetrative sexual assault in the tub and floor. 

Therefore, this Court finds merit in the submission of the learned counsel 

appearing  for  the  accused  that  the  absence  of  injuries  on  the  victims, 

coupled with the medical evidence not corroborating testimony of the child 

victims  regarding  the  alleged  aggravated  penetrative  sexual  assault  , 

assumes considerable  significance in the facts and circumstances of the 

present case. Accordingly, the medical evidence in the present case neither 

corroborates nor independently supports the prosecution version. 

17.10. Yet another disturbing circumstance in the present case is that 

prosecution specifically alleges that the accused assaulted the victims on 

04.02.2024. According to the prosecution and the evidence of the victims, 

the occurrence took place on 04.02.2024 at about 10.30 a.m. P.W.18, the 

Doctor, examined the victims to determine their age. After conducting the 
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necessary  medical  examinations,  the  Doctor  issued  age  certificates  in 

respect of P.W.4 and P.W.7. However, in those medical reports, the date of 

occurrence  is  specifically  mentioned  as  10.02.2024  instead  of 

04.02.2024.The trial Court put the following specific question to P.W.18 to 

clarify the said discrepancy:

ghjpf;fg;gl;l  rpWkpaplk; 
Fw;w  rk;gtk;  epfo;Tw;w 
Njjp  nghWj;J  Nfl;L 
njhpe;Jnfhz;Nldh 
vd;why; njhpe;Jnfhz;Nld;. 
10.02.2024  k;  Njjp  vd;W 
njhpe;jJ.

rk;gtk;  epfo;Tw;w  Njjpia 
njhpe;Jnfhs;s  Ntz;ba 
rl;lj;jpd;ghw;gl;l 
Njit  ,y;iy  vd;whYk; 
$l  rpWkpaplk;;  Nfl;ljw;F 
rk;gtk;  epfo;Tw;w  Njjpahf 
10.02.2024  k;  Njjp  vd;W 
$wpdhh;.

17.11.The Doctor explained that the date of occurrence mentioned in 

the reports was based on the history furnished by the victims at the time of 

examination. The cross-examination of P.W.18 also makes it clear that the 

victims had informed the Doctor that the occurrence had taken place on 

10.02.2024. Thus, there exists a material discrepancy regarding the very 

date  of  the  alleged  occurrence.  In  these  circumstances,  the  material 

discrepancy regarding the date of occurrence, coupled with the absence of 

any corroborative medical evidence, creates a reasonable doubt about the 

prosecution case.
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18.Discussion on the Non-recovery of  the mobile Phone of  the 

accused:

18.1.It is the consistent case of all the child victims that they went to 

the  house  of  the  accused  to  play  video  games  on  his  mobile  phone. 

According to the prosecution, accused is said to have called the victims to 

play  video  games  in  his  cellphone  and  show  obscene  materials  and 

subjected them to sexual assault and the relevant portion of the evidence 

are as follows:

P.W.1 P.W.4 P.W.5 P.W.5 P.W.7
 xxx 
tpisa
hba 
Nfk; 
vd;d 
vd;W 
Qhgfk; 
,y;iy

ehd;  mtU  ehd;  mtUila 
Nghdpy;  gYhd;  cilf;fpw  Nfk; 
tpisahLNtd;.

ehd;  xxx tPl;Lf;F NghFk; NghJ 
mth; vd;dplk; mth; Nghdpy; bu]; 
fol;bl;L  ,Uf;fpw  khjphp  Mk;gs 
nghk;gisq;gs fhkpg;ghU
vy;NyhUk;  mtNuhl  Nghd;y  Nfk; 
tpisahLq;fd;D  nrhd;dhU. 
Mjdhy  ehd;  vd;Ndhl  gpuz;l;]; 

xxx  xxx  xxx mg;Gwk; 

xxx  xxx ;  tPl;Lf;F  $l;bl;L 
Ngha;  mtNuhl  nry;Nghd;y  Nfk; 
tpisahLNthk; 

 xxx nry;Nghd;y  rg;  Nt  rg; 
Nfk; tpisahLNtd;
nry;Nghd;y Mk;gs nghk;gs bu]; 

,y;yhj  epiwa  Kiw   xxx 
fhl;b ,Uf;fhU

vd;Ndhl  Nrh;j;J  mQ;R  Ngh; 
tpisahlNghNthk;  xUj;jh;  mTl; 
Mdh Mlj;jtq;f tpisahLNthk;

xU  ehs;   xxx ;  tPl;Lf;F 
nry;NghDy  Nfk; 
tpisahlyhk;D  nrhy;yp 
$l;bl;LNghr;R mg;Ngh ehd; 4k; 

tFg;G  gbr;Nrd;   xxx 
$l;bl;L Nghdg;g  xxx ; kl;Lk; 
jhd;  tPl;Ly  ,Ue;jhU. 

MtUila nry;Nghd;   xxx 
nfhLj;jhU.   xxx Nfk; 
tpisahLwj  ehd; 
ghj;Jl;L  ,Ue;Njd;.  EhDk; 

xxx vy;NyhUk;  NghNdhk; 
ehq;f  vy;NyhUk;  Nry;Yy 
tpisahLNthk;.

 xxx nry;NghDy  NyBRk; 
grq;fSk; 
bu];  ,y;yhj  ,Uf;fpw 
Nghl;lht  fhkpg;ghU 
ghh;f;fkhl;Nld;D nrhy;YNtd.

 xxxp  $l 

ehDk;  g 

xxx  xxx 
xxx 
NghNdhk; 
Nghdg;g 

xxx kl;Lk; 
jhd; 
tPl;Ly ,Ue;jh
U.  MtUila 
lr;  NghDy 
eq;f 
vy;NyhUk; 
Nfk; 
tpisahd;Nlh
k;.  ehq;f 
vy;NyhUk; 
nry;Yy 
tpisahLNth
k;

 xxx 
Nry;Nghi

d   xxxp 
ifapy; 
nfhLj;jhU
.

18.2.Therefore,  the  existence  and  use  of  the  said  mobile  phone 

constitute  a  material  circumstance  forming  the  foundation  of  the 

prosecution case. When the cell phone was not recovered and the victims 
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going to play video games and forced to see the obscene photograph was 

also not  proved.  In the facts and circumstances of the present  case, the 

recovery of the mobile phone or at least collection of electronic evidence 

to  show accused had  cellphone assumes  considerable  significance  as  it 

could  have  provided  objective  corroboration  to  the  prosecution  version 

that the victims had assembled at the accused's house for the purpose of 

playing video games. However, the Investigating Officer failed to recover 

the alleged mobile phone from the possession of the accused or from any 

other source. No explanation has been offered for such non-recovery. This 

omission constitutes yet another circumstance creating a reasonable doubt 

regarding the prosecution  case.  When the  prosecution’s  case is  that  the 

victim went the accused’s house to play video games in his mobile and 

where  the  accused  showed  her  obscene  photographs  and  thereafter 

committed  sexual  assault,  the  absence  of  the  cell  phone  allegedly 

containing such photographs, coupled with the failure to collect or produce 

any electronic evidence corroborating the allegation, assumes significance. 

In the peculiar facts of the present case, where the prosecution version is 

already  beset  with  material  inconsistencies,  unexplained  delay,  lack  of 

medical  corroboration,  and  other  infirmities,  these  deficiencies  further 

strengthen the doubt surrounding the prosecution case. Consequently, the 
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very  foundation  of  the  prosecution  case  regarding  the  reason  for  the 

victims visiting the accused's house remains unsubstantiated. Accordingly, 

this Court finds that the prosecution has failed to satisfactorily establish 

the foundational circumstance that the victims had gone to the accused's 

house  to  play  video  games  on  the  accused's  mobile  phone  and  while 

playing  the  video  game  accused  clandestinely  made  them  to  see  the 

obscene photographs and committed penetrative sexutal assault upon the 

victims 

19.I  dentification of accused  :

19.1.Identification of accused in the case under POCSO is one of 

foundational  fact.  Even  if  the  accused  is  known  person  to  the  victim, 

accused identification must be important one. Therefore, the procedure has 

to be adopted to identify the accused to show the accused after recording 

examination  by  removing  either  the  partition  glass  or  through  any 

transparent  manner.  In  this  case,  this  Court  finds  neither  of  these 

procedures had been followed to identify the accused who had committed 

peretrative sexual assault upon all victims. In this context, it is relevant to 

extract the following portion of recording of the evidence of P.W.1 by the 

learned trial Judge:- 
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,e;j  tHf;fpy;  ghjpf;fg;gl;l  rpWkp  M$h;/  mth; 
ePjpkd;w Tlj;jpw;;Fs; miHj;J tug;gLtjw;F Kd;ghfnt. 
tHf;fpd;  vjphp   xxx vd;gth;  ePjpkd;w  Tlj;jpw;;Fs; 
tutiHf;fg;gl;L  rhl;rp  ghjpf;fg;gl;l  rpWkp  vjphpia 
ghh;f;fhj  tifapy;  ePjpkd;wf;Tlj;jpy;   xxxj;jpiuf;Fg; 
gpd;dhy; vjphp epWj;jp itf;fg;gl;lhh;/ rhl;rp tprhuizapd; 
nghJ ghjpf;fg;gl;l  rpWkpahy;  vjphpia ghh;f;f  ,ayhJ 
vd;gJk;.  rhl;rpia  vjphp  ghh;f;f  Koa[k;  vd;gJk;  Ch;
$pjg;gLj;jg;gl;lJ/  mjd;  gpd;dh;  ghjpf;fg;gl;l  rpWkp 
ePjpkd;w  Tlj;jpw;;F  miHj;J  tug;gl;lhh;/  ghjpf;fg;gl;l 
rhl;rp 11 taJ epuk;gpath;  Mthh;/  rhl;rp  tprhuizapd; 
nghJ  mtUld;  ahh;  ,Uf;fyhk;  vd;gjhf  me;j 
ghjpf;fg;gl;l  rpWkpapd;  tpUg;gk;  nfl;fg;gl;lJ/  mjw;F 
me;j ghjpf;fg;gl;l rpWkp jd;Dld; jd; jhahh; ,Uf;fyhk; 
vd  Twpajhy;  mtuJ  jhahh;  cldpUf;fyhk;  vd 
Kot[ bra;ag;gl;lJ/ 

19.2. It is not necessary to extract the similar recording of evidence 

of remaining victims namely P.W. 4, P.W.5, P.W.6 and P.W.7. From above, 

it  is  clear  that  the  learned  Trial  Judge  has  observed  that  a  screen  was 

erected so that the child witness could not see the accused while deposing. 

However, there is nothing on record to show that the learned Trial Judge 

adopted any other  procedure to  enable  the child  witness to  identify the 

accused.  In  the  absence  of  any  material  to  show that  the  accused  was 

identified by the victim through any permissible mode, the recording of her 

evidence in the manner as though she had identified the accused is not 

supported by the record:
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P.W.1 P.W.4 P.W.5 P.W.6 P.W.7
M$h;  vjphp 

jhd;   xxx ; 
Mthh;/ 
vd;dplk; 
jtwhf 
ele;J 
bfhz;lth; 
Mthh;

M$h; 
vjphpjh
d; 
vd;dplk; 
bfl;l 
gHf;fk; 
bra;j 
xxx ; 
Mthh;/

M$h;  vjphp 
jhd;   xxx ;/ 
mtu   xxx 
Tg;gpLth';f/ 
mtUjhd; 
vd;id  ngl; 
lr;R 
br";rtU. 

M$h; vjphpjhd;  xxx ;/ 
mtu   xxx 
Tg;gpLth';f/  (rpWkp 
me;j  jUzj;jpy; 
kpFe;j  mGj 
Kfj;Jld; 
fhzg;gl;lhh;) 
mtUjhd;  vd;id 
ngl; lr;R br";rtU/

M$h; 
vjphpi
aj; 
bjhpa[
k;/ 
mtiu 
ehd; 
ghh;j;jp
Uf;fpn
wd 

19.3.At  the  outset,  the  evidence  of  all  victims  relating  to  the 

identification of  the accused creates  a serious  doubt.  The record shows 

that, during the deposition, the accused was seated behind a glass partition 

and was not shown to the witness. The deposition itself indicates that the 

witness had no opportunity to see the accused in Court. Nevertheless, the 

learned trial  Judge recorded that  all  victims had identified the accused. 

Such recording is contrary to the proceedings reflected in the deposition. It 

is  not  the  case  of  the  prosecution  that  the  accused  was  shown  to  the 

witness either by removing the glass partition or through any other legally 

recognised  mode  of  identification.  This  Court  finds  no  material  or 

circumstance  to  infer  that  the  identity  of  the  accused  was  properly 

established during the course of her deposition .Therefore, the recording 

that the witness identified the accused in Court casts a serious doubt on the 
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correctness of the deposition. 

 20.Special discussions on P.Ws.1, 4, 5, 6, 7 :

20.1.According to P.W.1, she first went to the house of P.W.4, where 

P.W.4's mother informed her that P.W.4 had gone to the appellant's house. 

Thereafter,  P.W.1  and  P.W.5  proceeded  to  the  appellant's  house.  This 

sequence of events creates suspicion in the prosecution case. The evidence 

on record discloses that there existed prior animosity between the families 

of P.W.1 and P.W.4 and the accused. If such animosity had in fact existed, 

it appears improbable that the parents would have permitted the children to 

visit the house of the accused. Therefore, the sequence of events projected 

by the prosecution does not appear probable or believable. 

20.2.Apart  from the above, all  victims except P.W.7 admitted that 

she  did  not  disclose  the  occurrence  to  anybody  immediately  after  the 

incident. She further stated that at the time of the alleged sexual assault, 

the  other  victims  were  outside  the  house  and  were  unaware  of  the 

occurrence. This version is also difficult to believe. If P.W.1 had sustained 

pain during the occurrence, it is improbable that the other children waiting 

outside would not have heard her cries or made any enquiry regarding the 
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delay in her return. Therefore, considering all the above circumstances, this 

Court is of the view that there is a dent in the evidence of victims and 

hence lacks credibility. The defence has consistently contended that there 

existed strained relations between the family of some of victims' families 

and that of the accused and unimpeachable evidence also is available on 

record in this regard. The occurrence is alleged to have taken place in a 

small interior village where interpersonal relationships are generally well 

known to the residents.Another significant circumstance is the testimony 

of P.W.4. During her evidence, P.W.4 went to the extent of alleging that the 

accused had also committed a similar act behind the school, in a vacant 

site. This allegation, however, does not find support from the prosecution 

case as originally projected and constitutes a material improvement in her 

evidence. In  such  circumstances,  it  appears  inherently  improbable  that 

parents of the victim , despite the admitted strained relationship with the 

accused,  would  have permitted P.W.4 to  visit  the  accused's  house.  This 

circumstance strikes at the very foundation of the prosecution story and 

creates a serious doubt regarding the genesis of the occurrence as projected 

by the prosecution.
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20.3.This Court is  unable to place reliance upon the testimony of 

P.W.5 for  several  reasons.  Admittedly,  her  statement  under  Section  164 

Cr.P.C. was recorded on 19.02.2024. A careful comparison of the statement 

recorded under  Section 164 Cr.P.C.  with her  deposition  before  the trial 

Court reveals material improvements. In her statement before the learned 

Judicial Magistrate, P.W.5 merely stated that the accused had shown her 

obscene  photographs  on  his  mobile  phone,  after  which  she  left  and 

returned  home.  She  did  not  make any allegation  regarding the  accused 

removing her clothes, removing his own clothes, hugging her, kissing her 

private  parts,  compelling  her  to  touch  his  private  parts,  or  committing 

penetrative sexual assault. However, during her chief examination before 

the trial Court, P.W.5 introduced, for the first time, detailed allegations of 

repeated penetrative sexual assault and other acts of sexual abuse. These 

material omissions in her earliest judicial statement constitute significant 

improvements,  striking  at  the  very  root  of  the  prosecution  case.  Such 

substantial  embellishments  on  material  particulars  render  her  testimony 

unsafe  to  rely  upon  without  strong  independent  corroboration.  In  the 

absence of such corroborative evidence, the testimony of P.W.5 does not 

inspire the confidence of this Court. A reading of the entire evidence of the 

victim clearly shows that the witness appeared to have been tutored and 
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made improvement after improvement during the course of the deposition. 

More importantly, there is no specific statement in the evidence that the 

accused subjected the victim to aggravated penetrative sexual assault. The 

victim has  only  spoken  about  the  accused  kissing  him.  Therefore,  this 

Court finds that the evidence of the said victim is not wholly reliable. P.W.

5 is one of the alleged child victims. Her statement under Section 164 of 

the  Code  of  Criminal  Procedure  was  recorded  by  the  learned  Judicial 

Magistrate on 19.02.2024 (Exhibit P-30).
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P.W.5  -
(164 
Cr.P.C.)

Evidence before the Court

 xxx 
vd;gth; 
vq;fSf;F 
fhR 
nfhLg;ghh; 
ehd; 
filf;F 
NghFk; 
Nghnjy;yh
k;  mth; 
fhR 
nfhLg;ghh; 
fhR 
nfhLj;Jtp
l;L 
$g;gpLthh;. 
ehd; 
Nghfkhl;Nl
d;  mth; 
nry;Nghdp
y;  nfl;l 
glj;ij 
itj;J 
fhz;gpg;ghh;. 
ehd;  Xb 
Ngha;tpLNt
d;.

M[h; vjphpiaj; njhpAk;. mtiu ehd; ghh;j;jpUf;fpNwd;. 
mth;  vq;fs;  Ciur;  Nrhe;jth;  Mthh;.  mth;  ngah; 
re;jpud;  xU  6  khrj;pw;F  Kd;G  rdp>  QhapW.  yPT 
md;idf;F  ehd;   xxxp  tPl;Lf;F  nrd;Nwd;.   xxx 
vd;Dila  gpuz;L.  rhg;gpl;L  Kbj;j  gpd;G  ehq;fs; 
tpisahl Ngha;nfhz;bUe;Njhk;. ehd;>  xxx     MfpNahh; 
xd;whf ,Ue;Njhk;.  mg;NghJ vjphp  vq;fis thq;fg;gh 
vd;W $g;gpl;lhh;. ehq;fs; tuiyd;D nrhd;Ndhk;. mjw;F 
vjphp  Rk;kh thq;fg;gh vd;W nrhd;dhh;.  mth;  vq;fis 
&Kf;F $l;bl;L Nghap>   xxx kl;Lk; &kpw;Fs; ,Uf;f 
nrhy;yptpl;L vq;fsplk; Nghid nfhLj;J kpl;lha; thq;fp 
jNud; ntspNa ,Uq;f vd;W nrhd;dhh;. cs;Ns vjphp a
+hpd;  Nghw  ,lj;ij   xxx ;  a+hpd;  Nghw  ,lj;jpy; 
mOj;jpajhy;  jPgpfh mOJr;R>   xxx mOjJ &Kf;F 
ntspNa ,Ue;j vdf;F Nfl;Lr;R.  xxx tpLq;f> tpLq;f 
vd;W  fj;jp  mOjJ.  mg;Gwk; xxx ;  vjphp  nra;jhh;. 
gphpajh;rpdpAk;>   xxx mNj khjphp vjphp nra;jhh;.   xxx 
xxx Nfl;Nld;. mtq;f nrhd;dq;fs. mJq;f mOjg;gAk; 
ehd; Nfl;Nld;. mJf;fg;guk;  vd;idAk; bui] fol;b 
vjphp a+hpd; ;Nghw ,lj;ij ehd; a+hpd; NghFk; ,lj;jpy; 
itj;J  mOj;jpdhq;f.  vdf;F  typr;Rr;R  mjdhy 
mONjd;. vq;fs; vy;NyhplKk; ,q;f ele;jij ahh;lAk; 
nrhd;dPq;fd;dh cq;f mk;kh> mg;gh mopQ;RUthq;fd;D 
nrhd;dhh;.

20.4.  A comparison  of  the  statement  recorded  under  Section  164 

Cr.P.C. with the testimony subsequently given before the trial Court reveals 

material improvements on significant aspects of the prosecution case.
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20.5.Upon  a  careful  appreciation  of  Exhibit  P-30  and  the  oral 

evidence  of  P.W.5,  this  Court  finds  that  her  deposition  before  the  trial 

Court  substantially  departs  from her  earlier  statement.  Significantly,  the 

nature of these improvements is similar to those found in the evidence of 

the other child victims. Such uniformity in the subsequent improvements 

raises a serious doubt regarding the spontaneity and independent nature of 

their  testimony.  The  record  further  indicates  that,  while  recording  the 

statement under Section 164 Cr.P.C., no clarification appears to have been 

sought  by  the  Magistrate  regarding  these  material  aspects.  These 

circumstances,  when  viewed  cumulatively,  create  a  reasonable 

apprehension  that  the  testimony of  P.W.5 may have  been influenced or 

tutored. Having regard to the material improvements made by P.W.5 over 

her statement under Section 164 Cr.P.C., the inconsistencies regarding her 

presence at the place of occurrence, the unexplained omissions on the part 

of the school authorities, the delayed initiation of criminal proceedings, the 

improbabilities  arising  from  the  surrounding  circumstances,  and  the 

absence of any convincing medical or independent corroborative evidence, 

this  Court  is  of  the  considered  view that  the  prosecution  has  failed  to 

establish the charge of penetrative sexual assault beyond reasonable doubt. 
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The evidence of the victims, in the facts and circumstances of the present 

case, does not inspire the confidence of the Court to record a conviction 

solely on its basis, and the benefit of doubt must necessarily enure to the 

accused. The evidence of P.W.5 has to be appreciated in conjunction with 

the evidence of P.W.10. P.W.5, in her statement recorded under Section 164 

Cr.P.C. before the learned Judicial Magistrate, had specifically stated that 

the accused had not committed penetrative sexual assault upon her. P.W.10, 

who was present at the time of recording the said statement, also did not 

dispute the correctness of the recording. However, while deposing before 

the  Court, P.W.5 materially improved her earlier version and, in a parrot-

like manner similar to the testimony of P.W.1 and P.W.4, stated that the 

accused had committed penetrative sexual assault by inserting his private 

part  into  her  private  part.  Such a  substantial  departure  from the  earlier 

judicial statement amounts to a material improvement affecting the very 

substratum of the prosecution case. It is well settled that where a witness 

makes  material  improvements  on  vital  aspects  of  the  prosecution  case, 

such testimony loses its evidentiary value and becomes unsafe to rely upon 

unless corroborated by independent and reliable evidence.

20.6.Apart from the above material contradiction, the very presence 
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of P.W.5 at the place of occurrence is rendered doubtful by the evidence of 

P.W.10. According to P.W.10, he is a resident of Pilliyendal Village, and 

Marudupatti,  where  the  alleged  occurrence  took  place,  is  situated  at  a 

distance requiring nearly one hour of travel. P.W.10 deposed that he had 

entrusted  the  custody  of  P.W.5  to  his  father-in-law  and  mother-in-law 

residing at Marudupatti. On the contrary, P.W.5 stated that she had been 

staying at his aunt's house in the said village. The prosecution has neither 

examined the father-in-law and mother-in-law of P.W.10 nor the alleged 

aunt of P.W.5 to establish where P.W.5 was actually residing at the relevant 

point  of  time.  No  documentary  or  oral  evidence  has  been  adduced  to 

substantiate  either  version.  This  unexplained  inconsistency  creates  a 

serious doubt regarding the presence of P.W.5 at the place of occurrence 

and consequently renders her testimony inherently doubtful.

20.7.The P.W.7 admitted that, at the time when the accused allegedly 

committed sexual assault on one victim inside the room, the other victims 

were  waiting  outside  the  room.  The  witness  further  deposed  that  she 

informed her mother about the incident. However, according to her own 

evidence, her mother neither took any immediate action nor took her to a 

hospital  for  medical  examination.  On  the  contrary,  she  stated  that  her 
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mother beat her. The witness also deposed in Tamil as follows:

"mk;kh   xxx tPl;Lf;F Ngha; Nfhgj;jpy; rz;il Nghl;lhq;fd;dh... 

mk;kh rz;il Nghliy."

20.8.The  above  statement  indicates  that,  even  according  to  the 

witness,  her  mother  did  not  immediately  confront  the  accused  or  took 

prompt legal action. This circumstance lends further support to the defence 

contention that the prosecution case was the result of tutoring.

21.Discussion on a parrot-like version:   

21.1.All  the victims deposed about  the manner  of  the  penetrative 

sexual assault committed by the accused, screaming and crying, the reason 

for non-disclosure, the awareness programme relating to good touch and 

bad touch, and the criminal intimidation caused by the accused, without 

even changing the narration, in strikingly similar language. Most  of the 

above versions were not found in the Section 164 of Cr.P.C. statements, 

and  only  during  the  course  of  the  chief  examination  they  deposed  in 

similar language and narration.

21.2.It  is  the specific  case  of  the  prosecution  that  all  the  victims 

specifically stated that the accused, at the time of the penetrative sexual 
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assault on each victim, asked the remaining victims to go out of the house 

and committed the penetrative sexual assault  one after another, and that 

there  was  continuous  hue  and  cry.  The  house  of  the  accused  was 

surrounded by a number of houses. More particularly, the accused's house 

did not have both a door and a window, and it was a small portion. But 

each victim deposed that  they  were not  aware  about  the  sexual  assault 

committed upon other victims and the said unison version of the victims 

created a serious doubt in the mind of the Court. Therefore, the evidence of 

all the victims appears to be a parrot-like version in some crucial aspects. 

Therefore, this Court took into account the said parrot-like versions, taking 

into  account  the  remaining  improbable  circumstances  discussed  above, 

along with the huge delay in registering the case. Where several witnesses 

depose in strikingly similar language or reproduce substantially identical 

versions of the occurrence, the Court is duty-bound to examine whether 

such uniformity is the natural consequence of witnessing the same incident 

or whether it is indicative of tutoring or coaching. This principle assumes 

greater  significance  in  cases  where  the  prosecution  evidence  discloses 

indications of tutoring or rehearsed testimony, particularly where several 

witnesses depose in substantially identical language. Therefore, this Court 

finds  every  reason  to  accept  the  contention  of  the  learned  counsel 
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appearing  for  the  accused  that  the  testimonies  of  the  victims  and  their 

mothers appear to be in the nature of a rehearsed or regurgitated version, 

suggestive of tutoring or coaching. In such circumstances,  this Court  is 

under a solemn duty to find whether any other circumstances exist to hold 

that the accused had committed the assault, as alleged by the prosecution, 

upon the five victims on one occasion continuously, and whether the same 

is believable or not. But this Court has no other option except to “hold no”.

  

22.Discussion on the learned trial judge:

22.1.The learned Trial Judge committed a serious error in convicting 

and sentencing the appellant under Section 4 of the POCSO Act, despite 

the fact that no charge under the said provision had been framed. In the 

absence of a specific charge, the conviction and sentence under Section 4 

are  legally  unsustainable  and  have  caused  serious  prejudice  to  the 

appellant.

22.2.Apart from the above legal infirmity, the findings recorded by 

the learned Trial Judge are also unsupported by the evidence on record. 

According to the prosecution, many victim girls consistently deposed that 

they had gone to the house of the accused to see the new born child of the 

accused's daughter, who was his grandchild. However, there is absolutely 
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no  evidence,  either  oral  or  documentary,  to  establish  that  the  accused's 

daughter had already left the appellant's house along with her child and 

had  gone  to  her  matrimonial  home.  Despite  the  absence  of  any  such 

evidence, the learned Trial Judge recorded a finding that the daughter of 

the accused had gone to the matrimonial home of the accused's daughter. 

This finding is not borne out by the evidence on record and is, therefore, 

based on mere assumption and conjecture.

22.3.The learned Trial Judge has also failed to properly appreciate 

the significance of the non-recovery of the mobile phone. The Trial Court 

merely  accepted  the  explanation  said  to  have  been  offered  by  the 

Investigating  Officer  without  examining  whether  such  explanation  was 

satisfactory or acceptable. Upon an independent scrutiny of the evidence, 

this Court finds that no satisfactory explanation has been furnished by the 

Investigating Officer regarding the failure to recover the mobile phone.

22.4.According to the prosecution, the victims had gone to the house 

of the appellant to use the mobile phone and the appellant handed over the 

mobile  phone  to  the  victims  for  playing  video  games.  Several  of  the 

victims have deposed that they were indeed playing video games on the 
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said  mobile  phone.  They further  alleged that  the  accused showed them 

obscene photographs on the mobile phone before committing the alleged 

sexual  assault.  In  these  circumstances,  the  mobile  phone  constituted  a 

material  piece  of  evidence  capable  of  corroborating  or  disproving  the 

prosecution  case.  The  failure  to  recover  and  produce  the  said  mobile 

phone, coupled with the absence of any satisfactory explanation for such 

non-recovery, assumes considerable significance. The learned Trial Judge 

has failed to properly appreciate this important aspect of the case.

22.5.The learned Trial Judge has also not correctly appreciated the 

medical evidence. The doctor merely opined that there was a possibility of 

sexual intercourse on the ground that the hymen was found to be missed. 

However,  such an opinion,  by itself,  does not  establish that  the alleged 

missing  was  caused  by  the  appellant  or  that  it  was  attributable  to  the 

alleged occurrence. In the absence of any evidence connecting the medical 

findings with the alleged incident, the medical opinion cannot be treated as 

corroborative evidence of the prosecution case. 
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23.Discussion on the application of the concept of "suggestibility 

theory":

23.1.In the present case, all the five alleged victims, their respective 

mothers,  and  the  father  of  one  victim have  narrated  the  occurrence  in 

substantially identical terms. Such verbatim uniformity, viewed in the light 

of the surrounding circumstances, raises a legitimate doubt as to whether 

the witnesses were independently narrating the occurrence from their own 

recollection or whether they had been tutored after the recording of their 

statements under Section 164 of the Code of Criminal Procedure. Further, 

the evidence of two of the victims and the mother of one victim discloses 

the existence of  prior  animosity against  the  accused.  This  circumstance 

assumes  significance  while  assessing  the  credibility  of  the  prosecution 

case.  The  cumulative  effect  of  the  admitted  motive,  the  unnatural 

uniformity in the testimony of the prosecution witnesses, and the absence 

of  independent  corroboration  creates  a  reasonable  doubt  regarding  the 

genuineness of the prosecution version. Having regard to the delay in the 

disclosure of the alleged occurrence, the manner in which the statements 

came to be recorded, and the admitted existence of prior disputes between 

the families, In view of the above discussion upon the evidence of victims, 

the  alleged  occurrence  is  stated  to  have  taken  place  on  04.02.2024. 
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Admittedly,  about  five  days  thereafter,  the  school  conducted  a  "Good 

Touch–Bad  Touch"  awareness  programme.  The  complaint  came  to  be 

lodged only thereafter, with an unexplained delay. It is a well-recognised 

principle of appreciation of evidence that while a witness may sometimes 

embellish  or  even depart  from the  truth,  the  surrounding circumstances 

ordinarily do not lie. The prosecution version must, therefore, be tested not 

merely on the oral testimony of the witnesses but also on the touchstone of 

the  attendant  circumstances  and  the  probabilities  of  the  case.  These 

surrounding  circumstances  demand  application  of  the  concept  of 

"suggestibility  theory"  .The  concept  of  "suggestibility"  assumes 

considerable  significance  while  appreciating  the  testimony  of  a  child 

witness.  Psychological  research  recognises  that  a  child  subjected  to 

repeated  suggestive  questioning  may,  in  certain  circumstances,  develop 

memories of events that did not actually occur. Children are comparatively 

more susceptible to  suggestion,  social  influence,  and memory distortion 

than  adults.  They may unconsciously  tailor  their  responses  to  meet  the 

perceived  expectations  of  parents,  teachers,  investigators,  or  other 

authority  figures.  This  phenomenon,  often  described  as  "demand 

characteristics",  refers  to  the  tendency of  an  interviewee to  conform to 

what he or she believes the interviewer expects.  Equally relevant  is  the 
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phenomenon  of  "memory contamination",  where  post-event  information 

becomes assimilated into the child's own recollection, resulting in genuine 

but  inaccurate  memories.  Thus,  the  encoding,  storage,  retrieval,  and 

narration of events by a child may be influenced by a variety of social and 

psychological  factors.  Repeated  discussions,  rehearsal  of  events,  or 

repeated narration before making a complaint or deposing before the Court 

may further reinforce such suggestibility. The evidence of the victims in 

this  case  indicates  that  the  victims  were  tutored  before  making  their 

statements to the police as well  as before deposing before the court.  In 

view of the above discussion upon the evidence of victims, this Court is of 

the view that  the possibility of suggestive tutoring cannot be ruled out. 

Applying the above principle to the present case, this Court finds that the 

surrounding circumstances do not lend assurance to the testimony of P.W.s 

1, 4, 5, 6 and 7.

24.Discussion on Theory Improbability:

24.1. This Court considers Section 3 of the Evidence Act, as well as 

the judgment of the Hon’ble Supreme Court reported in  (2022) 12 SCC 

200, Rajesh Yadav v. Shweta Gupta,  and  2025 SCC OnLine SC 1496,  

Isakki Muthu v. State, represented by the Inspector of Police to apply the 

97/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

theory of improbability.

 24.1.1. Section 3 of the Evidence Act, 1872 :

“Proved”. “Disproved”
A fact  is  said  to  be  proved 
when,  after  considering  the 
matters  before  it,  the  Court 
either  believes  it  to  exist,  or 
considers  its  existence  so 
probable  that  a  prudent  man 
ought,  under  the 
circumstances  of  the 
particular  case,  to  act  upon 
the supposition that it exists.

A fact  is  said  to  be  disproved 
when,  after  considering  the 
matters  before  it,  the  Court 
either  believes  that  it  does  not 
exist,  or  considers  its  non-
existence  so  probable  that  a 
prudent  man  ought,  under  the 
circumstances  of  the  particular 
case, to act upon the supposition 
that it does not exist. 

24.1.1.(A)In  the  first  judgment   in  the  case  of  “Rajesh  Yadav  v.  

Shweta  Gupta,  reported  in  (2022)  12  SCC 200”,  the  Hon’ble  Supreme 

Court  discussed  the  concept  of  probability  and  the  manner  in  which 

probability is to be assessed and relevant paragraph as follows: 

12.Section 3 of the Evidence Act defines “evidence”, 

broadly  divided  into  oral  and  documentary.  “Evidence” 

under  the Act  is  the means,  factor  or material,  lending a  

degree  of  probability  through  a  logical  inference  to  the 

existence of a fact. It is an “adjective law” highlighting and  

aiding substantive law. Thus, it is neither wholly procedural  

nor substantive, though trappings of both could be felt.

98/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

13. The definition of the word “proved” though gives  
an impression of a mere interpretation, in effect, is the heart  
and soul of the entire Act. This clause, consciously speaks of  
proving a fact by considering the “matters before it”. The  
importance is to the degree of probability in proving a fact  
through the consideration of  the matters  before the court.  
What is required for a court to decipher is the existence of a  
fact  and  its  proof  by  a  degree  of  probability,  through  a  
logical influence.

14. Matters  are  necessary,  concomitant  material  
factors to prove a fact. All evidence would be “matters” but  
not vice versa. In other words, matters could be termed as a  
genus of which evidence would be a species. Matters also 
add strength to the evidence giving adequate ammunition in  
the  Court's  sojourn  in  deciphering  the  truth.  Thus,  the  
definition of  “matters” is  exhaustive,  and therefore,  much 
wider than that of “evidence”. However, there is a caveat, as  
the  court  is  not  supposed  to  consider  a  matter  which  
acquires the form of an evidence when it is barred in law.  
Matters are required for a court to believe in the existence of  
a fact. 

15. Matters do give more discretion and flexibility to  
the  court  in  deciding  the  existence  of  a  fact.  They  also  
include  all  the  classification  of  evidence  such  as  
circumstantial  evidence, corroborative evidence, derivative 
evidence,  direct  evidence,  documentary  evidence,  hearsay 
evidence,  indirect  evidence,  oral  evidence,  original  
evidence,  presumptive  evidence,  primary  evidence,  real  
evidence,  secondary  evidence,  substantive  evidence,  
testimonial evidence, etc.

17. What is important for the court is the conclusion  
on the basis of existence of a fact by analysing the matters 
before it on the degree of probability. The entire enactment  
is  meant to facilitate the court  to come to an appropriate  
conclusion  in  proving  a  fact.  There  are  two  methods  by  
which the court is expected to come to such a decision. The 
court can come to a conclusion on the existence of a fact by  
merely  considering  the  matters  before  it,  in  forming  an  
opinion that it does exist. This belief of the court is based  
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upon the assessment of the matters before it. Alternatively,  
the court can consider the said existence as probable from 
the  perspective  of  a  prudent  man  who  might  act  on  the  
supposition that it exists. The question as to the choice of the  
options is best left to the court to decide. The said decision  
might impinge upon the quality of the matters before it. 

18. The word “prudent” has not been defined under  
the Act. When the court wants to consider the second part of  
the definition clause instead of believing the existence of a  
fact by itself, it is expected to take the role of a prudent man.  
Such a prudent man has to be understood from the point of  
view of a common man. Therefore, a Judge has to transform  
into a prudent man and assess the existence of a fact after  
considering the matters through that lens instead of a Judge.  
It is only after undertaking the said exercise can he resume 
his role as a Judge to proceed further in the case.

 9. The  aforesaid  provision  also  indicates  that  the 
court is concerned with the existence of a fact both in issue  
and  relevant,  as  against  a  whole  testimony.  Thus,  the  
concentration is on the proof of a fact for which a witness is  
required. Therefore, a court can appreciate and accept the  
testimony of a witness on a particular issue while rejecting it  
on others since it focuses on an issue of fact to be proved.  
However, we may hasten to add, the evidence of a witness as  
whole is a matter for the court to decide on the probability  
of proving a fact which is inclusive of the credibility of the 
witness.  Whether  an  issue  is  concluded  or  not  is  also  a 
court's domain.

24.1.1.(B) In the second case, in the case of  “Isakki Muthu v. State,  

represented by the Inspector of Police, reported in 2025 SCC OnLine SC 

1496”,  the  Hon’ble  Supreme  Court  discussed  the  theory  of  physical 

improbability in the overall assessment of evidence.
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24.1.2.While considering the statement of the victim, it is also the 

duty  of  this  Court  to  prevent  irremediable  injustice.  The  concept  of 

inherent improbability must include circumstances in which the testimony 

of a witness is so inherently dubious and apparently false that it becomes 

unsafe  to  rely  upon  it.  The  standard  of  inherent  improbability  in  the 

assessment of  witness testimony has been recognised and developed by 

courts  across  jurisdictions.  Where,  upon  an  overall  assessment  of  the 

evidence, the testimony of a witness is found to be sufficiently improbable, 

having  regard  to  the  surrounding  circumstances  and  the  physical 

possibilities  of  the case,  the Court  may disregard  such testimony while 

determining whether  sufficient  and reliable  evidence  exists  to  sustain  a 

conviction.

24.2. This Court, upon the above discussion of the evidence, 

which  suffers  from  inherent  infirmites,  finds  that  the  rule  laid  down 

regarding  the  principle  of  improbability  is  applicable.  The  principle  of  

improbability rests upon the concept  of inherent  probability,  which is a 

legitimate consideration in the judicial appreciation of criminal evidence. 

Human  intuition  ordinarily  tells  us  that  certain  occurrences  are  

extraordinarily unlikely and, therefore, that they ought not readily to be  
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accepted  as  having  occurred  without  convincing  supporting  

circumstances.  The  Court  must,  therefore,  examine  whether  the 

prosecution  version  accords  with  the  probabilities  emerging  from  the  

proved  circumstances,  whether  it  is  consistent  with  ordinary  human 

conduct, and whether the alleged occurrence is so inherently improbable  

that it creates a reasonable doubt about the truth of the prosecution case. 

The sequence of events of this case that the accused committed penetrative 

sexual assault upon all the victims one after another one particular  broder 

day in his house which had no door or window inspite of their screaming 

and crying , leading to the belated registration of the FIR, the unexplained 

delay, the absence of corroborative medical evidence, the improvements in 

the  testimony  of  the  witnesses,  the  testimonies  of  the  victims  are 

surrounded  by  suspicious  circumstances  and  the  surrounding 

circumstances  collectively  create  a  reasonable  doubt  regarding  the 

prosecution case. This Court also finds certain fundamental improbabilities 

and circumstances which shake the judicial conscience in sustaining the 

conviction of the accused, a woodcutter earning approximately Rs.300/- 

per day. The principal improbabilities are set out below:
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24.2.1.First Improbability: 

The charge itself proceeds on the footing that the accused committed 

the  alleged  penerative  sexual  acts  upon  all  the  victims  during  one 

particular period significantly, one after another. The prosecution case is 

that  the  accused  committed  the  offences  inside  his  house,  where  the 

victims allegedly cried and were subjected to assault, including by being 

placed in a plastic tub and on the floor. Admittedly, the house had no door 

or  window  and  was  surrounded  by  the  houses  of  neighbours.  In  such 

circumstances, the allegation that several minor girls were brought together 

into the house, that the alleged assaults were committed one after another, 

and that the victims cried out in pain without any neighbour noticing the 

occurrence  or  coming  to  their  rescue,  is  a  notable  improbability.  The 

absence of any independent circumstance supporting such an occurrence, 

despite  the  alleged  screaming  of  the  children,  constitutes  a  significant 

circumstance requiring serious consideration.

24.2.2. Second Improbability: 

None  of  the  victims  allegedly  disclosed  the  occurrence  to  their 

parents or to any other person until the awareness programme concerning 

“Good Touch and Bad Touch” was conducted in  their  school,  stated to 
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have been held  four  days after  the  alleged occurrence.  Even thereafter, 

none of the victims is stated to have immediately disclosed the occurrence 

to their parents, except one victim. In respect of that disclosure, the family 

of the concerned victim is alleged to have had prior motive against  the 

accused, and the complaint was lodged only after a further delay of three 

days from the alleged disclosure. Significantly, the prosecution has taken 

the specific stand that, but for the said awareness programme, there was no 

possibility of the victims disclosing the alleged occurrence to their family 

members.  Yet,  no  witness  was  examined  to  establish  that  such  an 

awareness  programme  was  in  fact  conducted  in  the  school.  This 

unexplained  evidentiary  gap,  coupled  with  the  delayed  disclosure, 

constitutes a circumstance of another notable improbability.

24.2.3. Third Improbability: 

The prosecution case is one of forcible sexual assault. Nevertheless, 

none of the victims was found to have sustained any injury on the body. 

There is also a complete absence of medical corroboration supporting the 

allegation of forcible assault. While medical evidence can not be dispensed 

with in every case of sexual assault, in the peculiar facts of the present 

case, where the prosecution alleges forcible acts upon several children and 
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the  occurrence  is  alleged  to  have  involved  repeated  physical  acts,  the 

complete absence of any medical corroboration assumes significance. This 

circumstance,  coupled  with  the  substantial  and  unexplained  delay  in 

disclosure  and  initiation  of  the  criminal  proceedings,  creates  a  serious 

doubt regarding the prosecution version.

24.2.4.Fourth  Improbability: The  prosecution  alleges  that  the 

children assembled at the accused's house for the purpose of playing video 

games  on  the  accused's  mobile  phone.  The  accused  is  admittedly  a 

woodcutter earning a meagre daily income. However, the prosecution has 

not satisfactorily established even the foundational fact that the accused 

possessed the alleged mobile phone. No meaningful investigation appears 

to  have  been  undertaken  to  trace  the  mobile  phone  or  to  collect  the 

corresponding electronic evidence to establish that the accused possessed 

or used such a device. In the absence of proof of the very circumstance 

which  allegedly  brought  the  children  to  the  accused's  house,  the 

prosecution's  explanation  regarding  their  assembly  there  becomes 

doubtful.
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24.3.The cumulative effect of these circumstances cannot be brushed 

aside merely because the allegations are grave or because the victims are 

minors. The Court is required to distinguish between the seriousness of an 

allegation  and  the  strength  of  the  evidence  adduced  to  prove  it.  The 

presumption  of  innocence  remains  a  fundamental  principle  of  criminal 

jurisprudence,  and  it  does  not  disappear  merely  because  the  allegation 

concerns an offence which understandably evokes strong public sentiment.

24.4.The aforesaid circumstances also lend substantial support to the 

defence contention that the statements of the victims were influenced or 

tutored and that there were material variations between their versions prior 

to  the  registration  of  the  complaint  and  their  subsequent  statements, 

including  the  statements  recorded  under  Section  164  of  the  Code  of 

Criminal  Procedure.  When  these  circumstances  are  considered 

cumulatively, rather than in isolation, the prosecution case is attended by 

serious and unresolved doubts. It is relevant to refer the following portion 

of  hon'ble  supreme court  judgment  in  the  case  of  Nirmal  Premkumar 

reported;

“24. What flows from the aforesaid decisions is that in  

cases where witnesses are neither wholly reliable nor wholly  
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unreliable, the Court should strive to find out the true genesis  

of  the  incident.  The  Court  can  rely  on  the  victim  as  a  

“sterling  witness”  without  further  corroboration,  but  the 

quality  and  credibility  must  be  exceptionally  high.  The  

statement of the prosecutrix ought to be consistent from the  

beginning to the end (minor inconsistences excepted),  from 

the initial  statement to  the oral  testimony,  without  creating  

any  doubt  qua  the  prosecution's  case.  While  a  victim's  

testimony  is  usually  enough  for  sexual  offence  cases,  an  

unreliable  or  insufficient  account  from  the  prosecutrix,  

marked by identified flaws and gaps, could make it difficult  

for a conviction to be recorded.”(emphasis supplied by this  

Court).”

24.5.Accordingly,  this  Court  is  unable  to  sustain  the  conviction 

merely on the basis of the gravity of the allegations or the surrounding 

public sentiment. The prosecution must establish the guilt of the accused 

beyond reasonable doubt through legally admissible and reliable evidence. 

Where  the  evidence  is  attended by such substantial  improbabilities  and 

unexplained circumstances, the benefit of the doubt necessarily accrues to 

the accused. The principle of presumption of innocence therefore operates 

in favour of the accused, and the prosecution has failed to overcome the 

reasonable doubt arising from the cumulative circumstances noticed above.
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24.6.Having regard to the cumulative effect of the unexplained delay 

in lodging the complaint, the material inconsistencies in the testimony of 

the witnesses, the admitted prior enmity between the parties, the absence of 

satisfactory medical corroboration, the non-recovery of the material object, 

namely the mobile phone, and the other surrounding circumstances, this 

Court finds that  the defence version appears to be reasonably probable. 

Consequently, the prosecution has miserably failed to establish the guilt of 

the accused beyond reasonable doubt.

25. Discussion on the offence under section 5(l) :

25.1.On a careful appreciation of the evidence, it is clear that the  

number of  victims have not  stated that  they were subjected to repeated 

sexual assault. There is also no independent or corroborative evidence on 

record to establish that the victims were subjected to repeated assault. Even 

the witnesses examined by the prosecution have spoken only about a single 

incident of assault alleged to have taken place on 04.02.2024 and one of 

the  witness  P.W.11 deposed that  “vj;jid Kiw vjphp   xxx ;  jtwhf 

ele;Jnfhz;lhh; vd;W vd; kfs; $wpdhsh vd;why; xU ehs; kl;Lk; 

jtwhf  ele;Jnfhz;ljhf  nrhd;dhs;.  ” In  the  absence  of  evidence 

establishing repeated sexual assault, the essential ingredients of the offence 
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with which the accused has been charged are not made out. Therefore, the 

charge framed under Section 5(l) cannot legally be sustained.

26. Discussion on the availability of two views: 

26.1. On a careful appreciation of the evidence of the victims and the 

surrounding circumstances established through the prosecution witnesses, 

this  Court  finds  that  there  is  no  credible,  cogent  and  corroborative 

evidence pointing conclusively towards the involvement of the accused in 

the offences with which he has been charged. On the contrary, the evidence 

on record also gives rise to another reasonably possible view, which does 

not  support  the  prosecution  case  regarding  the  involvement  of  the 

accused.Thus, on an overall appreciation of the evidence, this Court finds 

that two reasonably possible views emerge from the evidence on record—

one pointing towards the guilt  of the accused and the other towards his 

innocence. In such circumstances, this Court is inclined to apply the settled 

principle of criminal jurisprudence that, where two views are reasonably 

possible on the evidence on record, the view favourable to the accused has 

to  be  adopted  and the  accused is  entitled  to  the  benefit  of  doubt.  This 

principle has been consistently reiterated by the Hon'ble Supreme Court in 

including the following judgment:
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26.2.  In the case of  Digamber Vaishnav v. State of Chhattisgarh,  

reported in (2019) 4 SCC 522 

36.It is also well-settled principle that in criminal cases, if two  
views are possible on evidence adduced in the case, one binding  
to the guilt of the accused and the other is to his innocence, the  
view which is favourable to the accused, should be adopted. 

27. Mockery of trial and judicial massacre :

27.1.  The  prosecution  has  come  forward  with  the  case  that  the 

accused committed aggravated penetrative sexual assault upon five minor 

victims. The allegations, by their very nature, attracted considerable public 

attention  and  media  coverage.  In  cases  of  this  nature,  there  is  a  real 

possibility that even the counsel appearing for the accused may be viewed, 

in the public perception, as being sympathetic to or abetting the alleged 

crime.  The  atmosphere  created  by  intense  media  intervention  and 

heightened  societal  sensitivity  therefore  cannot  be  ignored  while 

considering the requirement  of  a fair  trial.  It  is  relevant to  extract  the 

following para of hon'ble three judges of supreme court  in the case of  

Jaharlal Dasv.State of Orissa reported in (1991) 3 SCC 27 

 even  if  the  offence  is  a  shocking  one,  the  gravity  of  

offence cannot by itself overweigh as far as legal proof is  
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concerned.  In  cases  depending  highly  upon  the  

circumstantial evidence, there is always a danger that the  

conjecture or suspicion may take the place of legal proof.  

The  court  has  to  be  watchful  and  ensure  that  the  

conjecture and suspicion do not  take the place of  legal  

proof. 

27.2. In the case of Hemudan Nanbha Gadhvi v. State of Gujarat, 

reported in (2019) 17 SCC 523 

10.A criminal trial is but a quest for truth. The nature of  

inquiry and evidence required will depend on the facts of each 

case. The presumption of innocence will have to be balanced  

with  the  rights  of  the  victim,  and  above  all  the  societal  

interest  for  preservation  of  the  rule  of  law.  Neither  the 

accused nor can the victim be permitted to subvert a criminal  

trial by stating falsehood and resort to contrivances, so as to  

make it the theatre of the absurd. 

27.3. However grave and abhorrent the allegations may be, the Court 

cannot permit the gravity of the accusation or public sentiment to influence 

the judicial assessment of evidence. We are governed by the rule of law. 

The rule of law demands a fair trial, and a fair trial necessarily requires that 

the accused be afforded a meaningful and adequate opportunity to defend 
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himself and that the evidence be appreciated strictly in accordance with 

law and the procedural safeguards and guidelines repeatedly laid down by 

the  Hon'ble  Supreme  Court.  However,  criminal  courts  are  required  to 

decide the case solely on the basis of legally admissible evidence and not 

on the gravity of the allegations or public sentiment.

27.4.The manner in which the trial was conducted in the present case 

raises  grave  concerns  regarding  the  fairness  and  legality  of  the 

proceedings. The accused, a woodcutter, is confined in jail from the day 

one, was tried for heinous offences and ultimately subjected to the extreme 

penalty of death. In the considered opinion of this Court, in the backdrop 

of  the  proceedings  suffering  from  such  fundamental  deficiencies,  the 

conviction and sentence cannot be permitted to stand.

27.5.Firstly, the learned Trial Judge failed to adhere to the guidelines 

laid  down  by  the  Hon'ble  Supreme  Court  in  2019  (20)  SCC  196, 

emphasising the obligation of the Court to afford the accused adequate and 

effective  opportunity  to  participate  in  the  trial  and  to  ensure  that  the 

assistance of counsel is meaningful and effective.
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27.5.1.The  Hon'ble  Supreme  Court  had  in  the  case  of Imtiyaz 

Ramzan Khan v. State of Maharashtra reported in 2018 (9) SCC 160, 

reiterated the necessity of ensuring that an accused in custody is afforded a 

meaningful opportunity to communicate and consult  with his counsel in 

the following para:

5. In our view such a direction on part of the  
Supreme  Court  Legal  Services  Committee  is  quite  
commendable  and  praiseworthy.  Very  often  we  see  
that  the  learned  advocates  who  appear  in  matters  
entrusted  by  the  Supreme  Court  Legal  Services  
Committee, do not have the advantage of having had 
a dialogue with either the accused or those who are  
in  the  know of  the  details  about  the  case.  This  at  
times  seriously  hampers  the  efforts  on  part  of  the  
learned  advocates.  All  such  attempts  to  facilitate  
dialogue  between  the  counsel  and his  client  would 
further  the  cause  of  justice  and  make  legal  aid 
meaningful.  We,  therefore,  direct  all  Legal  Services  
Authorities/Committees  in  every  State  to  extend 
similar such facility in every criminal case wherever  
the accused is lodged in jail. They shall  extend the  
facility of videoconferencing between the counsel on 
one hand and the accused or anybody in the know of  
the matter on the other, so that the cause of justice is  
well served.

27.5.2.Such  communication  is  essential  to  enable  counsel  to 

effectively defend the accused and to make the constitutional guarantee of 

legal aid a meaningful reality.in this case , we find no such compliance and 

the same is revealed from the recording of evidence of witness itself i.e. in 
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the present case, the record of proceedings discloses that, although counsel 

had been engaged for the accused,  the said counsel  was not  present  on 

every material occasion when prosecution witnesses were examined. On 

several  such occasions,  legal-aid  counsel  conducted  the  examination  of 

witnesses. However, there is nothing on record to demonstrate that such 

counsel had been afforded a meaningful opportunity to consult the accused 

and obtain his instructions regarding the evidence and the defence to be 

projected. The record is conspicuously silent as to whether the requirement 

emphasised by the Hon'ble Supreme Court in  2018 (9) SCC 160 was, in 

fact, complied with.The deficiency becomes still more serious in view of 

the fact that the accused was in custody and was, on several occasions, 

produced  through  video-conferencing,  while  certain  witnesses  were 

examined in  his  presence  before  the  Court.  On one  such occasion,  the 

accused specifically stated that he had tried to contact his advocate, but the 

advocate had not answered his telephone call and had failed to appear. The 

relevant portion of the proceedings is extracted below:

'vjphp  M[h;  gLj;jg;gl;lhh;.  vjphpaplk;  FWf;F 

tprhuizia  nghWj;J  Nfl;l  NghJ  vjphpapd; 

tof;fwpQh;  Nghid  vLf;ftpy;iy  vd;W  $wpdhh;. 

MfNt>  khz;gik  cr;r  ePjpkd;w 

topfhl;LjYf;F ,zq;f rptfq;if LADCS-d; jiyth; 
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tof;fwpQh;  jpU.g.nre;jpy;Fkhh; 

vd;gth; ,e;ePjpkd;wj;jhy; rhl;rpia FWf;F tprhuiz 

nra;tjw;fhf ePjpkd;wj;jhy; Nfl;Lf;nfhs;sg;gl;lhh;.

27.5.3.Further, in respect of the examination of other witnesses, the 

record  does  not  consistently  disclose  whether  the  accused  was  present, 

whether  his  engaged  counsel  was  present,  or  whether  an  effective 

opportunity for cross-examination was afforded. Though the learned Trial 

Judge  has  observed in  the  concluding portion  of  the  judgment  that  the 

counsel  for  the accused had facilitated the trial,  this Court  is  unable  to 

concur with such a finding in the light of the factual circumstances borne 

out by the record.

27.5.4.The right to a fair trial is an integral component of Article 21 

of the Constitution. The Hon'ble Supreme Court, in a series of decisions, 

has  emphasised  that  the  guarantee  of  free  legal  aid  and  effective  legal 

representation  is  not  a  mere  formality  but  an  essential  facet  of  a  fair 

procedure. The principles laid down in 2019 (20) SCC 196, 2004 (4) SCC 

156, and (2006) 3 SCC 374 among other decisions, make it clear that an 

accused  must  be  afforded  a  real  and  effective  opportunity  to  defend 
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himself, including adequate opportunity to consult counsel and to cross-

examine prosecution witnesses and the relevant paragraph of the judgment 

in the case of Anokhilal v. State of M.P., reported in (2019) 20 SCC 196 

are as follows: 

9. In this connection, we may refer to the decisions of two of  
the High Courts where a similar situation arose.Alla Nageswara 
Rao, In re[Alla Nageswara Rao, In re, 1954 SCC OnLine AP 115 :  
AIR 1957 AP 505] reference was made to Rule 228 of the Madras 
Criminal Rules of Practice which provided for engaging a pleader  
at the cost of the State to defend an accused person in a case where  
a sentence of death could be passed. It was held by Subba Rao,  
Chief Justice as he then was, speaking for the Bench, that : (SCC  
OnLine AP para 4)

‘4. A mere formal compliance with this Rule will not carry  
out the object underlying the Rule. A sufficient time should be given  
to the advocate engaged on behalf of the accused to prepare his  
case and conduct it on behalf of his client. We are satisfied that the  
time  given  was  insufficient  and,  in  the  circumstances,  no  real  
opportunity was given to the accused to defend himself.’

This view was expressed on the basis of the fact found that  
the advocate had been engaged for the accused two hours prior to 
the trial. In Mathai Thommen v. State[Mathai Thommen v. State,  
AIR 1959  Ker  241]  the  Kerala  High  Court  was  dealing  with  a  
sessions  trial  in  which  the  counsel  was  engaged  to  defend  the 
accused  on  2-8-1958,  when  the  trial  was  posted  to  begin  on 
4-8-1958, showing that barely more than a day was allowed to the  
counsel to get prepared and obtain instructions from the accused.  
Commenting on the procedure adopted by the Sessions Court, the  
High Court finally expressed its opinion by saying:

‘Practices like this would reduce to a farce the engagement  
of counsel under Rule 21 of the Criminal Rules of Practice which  
has been made for the purpose of effectively carrying out the duty 
cast  on courts  of  law to see that  no one is deprived of  life  and 
liberty without a fair and reasonable opportunity being afforded to  
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him to  prove  his  innocence.  We  consider  that  in  cases  like  this  
counsel should be engaged at least some 10 to 15 days before the  
trial and should also be furnished with copies of the records.’

In our opinion, no hard-and-fast rule can be laid down as to  
the time which must elapse between the appointment of the counsel  
and the beginning of the trial; but, on the circumstances of each 
case, the Court of Session must ensure that the time granted to the  
counsel is sufficient to prepare for the defence. In the present case,  
when the counsel was appointed just before the trial started, it is  
clear that there was failure to comply with the requirements of the  
rule of procedure in this behalf.”

(emphasis supplied)
15.On this difference of opinion, the matter went to a Bench  

of three Judges which accepted [Mohd. Hussain v. State (NCT of  
Delhi),  (2012) 9  SCC 408 : (2012) 3 SCC (Cri) 1139]  the view 
taken by H.L. Dattu, J. and directed de novo trial. It was observed  
[Mohd. Hussain v. State (NCT of Delhi), (2012) 9 SCC 408 : (2012)  
3 SCC (Cri) 1139] : (Mohd. Hussain case[Mohd. Hussain v. State 
(NCT of Delhi), (2012) 9 SCC 408 : (2012) 3 SCC (Cri) 1139]  ,  
SCC pp. 416 & 426-28, paras 15, 38 & 40)

“15.  Section  304  of  the  Code  mandates  legal  aid  to  the  
accused at State's expense in a trial before the Court of Session  
where the accused is  not  represented by a pleader and where it  
appears to the court that the accused has not sufficient means to  
engage a pleader.
***

38. In Best Bakery case [Zahira Habibulla H. Sheikh v.State  
of Gujarat, (2004) 4 SCC 158 : 2004 SCC (Cri) 999] , the Court  
also made the following observations : (SCC p. 187, paras 38-40)

‘38. A criminal trial is a judicial examination of the issues in  
the case and its purpose is to arrive at a judgment on an issue as to  
a fact or relevant facts which may lead to the discovery of the fact  
issue and obtain proof of such facts at which the prosecution and  
the  accused  have  arrived  by  their  pleadings;  the  controlling 
question  being  the  guilt  or  innocence  of  the  accused.  Since  the  
object is to mete out justice and to convict the guilty and protect the 
innocent, the trial should be a search for the truth and not a bout  
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over technicalities, and must be conducted under such rules as will  
protect  the innocent,  and punish the  guilty.  The proof  of  charge 
which  has  to  be  beyond  reasonable  doubt  must  depend  upon  
judicial  evaluation  of  the  totality  of  the  evidence,  oral  and 
circumstantial, and not by an isolated scrutiny.

39. Failure to accord fair hearing either to the accused or  
the prosecution violates even minimum standards of due process of  
law.  It  is  inherent  in  the  concept  of  due  process  of  law,  that  
condemnation should be rendered only after the trial in which the 
hearing is a real one, not sham or a mere farce and pretence. Since  
the fair hearing requires an opportunity to preserve the process, it  
may  be  vitiated  and  violated  by  an  overhasty,  stage-managed,  
tailored and partisan trial.

40. The fair trial for a criminal offence consists not only in  
technical  observance of  the frame and forms of  law, but  also in  
recognition and just application of its principles in substance, to 
find out the truth and prevent miscarriage of justice.’
The Bench emphasised that : (Best Bakery case [Zahira Habibulla  
H. Sheikh v.State of Gujarat, (2004) 4 SCC 158 : 2004 SCC (Cri)  
999] , SCC p. 192, para 52)

‘52.  Whether  a  retrial  under  Section  386  of  the  Code  or  
taking up of additional evidence under Section 391 of the Code [in  
a given case] is the proper procedure will depend on the facts and  
circumstances  of  each case for  which no straitjacket  formula  of  
universal and invariable application can be formulated.’
***

40. “Speedy trial” and “fair trial” to a person accused of a 
crime are integral part of Article 21. There is, however, qualitative  
difference between the right to speedy trial and the accused's right  
of fair trial. Unlike the accused's right of fair trial, deprivation of  
the right to speedy trial does not per se prejudice the accused in  
defending himself.  The right  to speedy trial  is  in  its  very nature  
relative. It depends upon diverse circumstances. Each case of delay  
in conclusion of a criminal  trial has to be seen in the facts and 
circumstances of such case. Mere lapse of several years since the 
commencement  of  prosecution  by  itself  may  not  justify  the  
discontinuance  of  prosecution  or  dismissal  of  indictment.  The 
factors concerning the accused's right to speedy trial have to be  
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weighed  vis-à-vis  the  impact  of  the  crime  on  society  and  the  
confidence of  the people  in judicial  system. Speedy trial  secures  
rights to an accused but it does not preclude the rights of public  
justice. The nature and gravity of crime, persons involved, social  
impact and societal needs must be weighed along with the right of  
the accused to speedy trial and if the balance tilts in favour of the  
former the long delay in conclusion of  criminal  trial  should not  
operate against the continuation of prosecution and if the right of  
the  accused  in  the  facts  and  circumstances  of  the  case  and 
exigencies  of  situation  tilts  the  balance  in  his  favour,  the  
prosecution may be brought to an end. These principles must apply  
as  well  when  the  appeal  court  is  confronted  with  the  question 
whether or not retrial of an accused should be ordered.”

26.Expeditious disposal is undoubtedly required in criminal  
matters and that would naturally be part of guarantee of fair trial.  
However, the attempts to expedite the process should not be at the 
expense of the basic elements of fairness and the opportunity to the  
accused, on which postulates, the entire criminal administration of  
justice is founded. In the pursuit for expeditious disposal, the cause  
of justice must never be allowed to suffer or be sacrificed. What is  
paramount is the cause of justice and keeping the basic ingredients  
which secure that  as a core idea and ideal,  the  process may be  
expedited,  but  fast  tracking of  process must  never ever result  in  
burying the cause of justice.

23.In our considered view, the trial court on its own, ought to  
have adjourned the matter for some time so that the Amicus Curiae  
could  have  had  the  advantage  of  sufficient  time  to  prepare  the  
matter. The approach adopted by the trial court, in our view, may  
have expedited the conduct of trial, but did not further the cause of  
justice. Not only were the charges framed the same day as stated  
above,  but  the  trial  itself  was  concluded  within  a  fortnight  
thereafter.  In  the  process,  the  assistance  that  the  appellant  was 
entitled  to  in  the  form  of  legal  aid,  could  not  be  real  and  
meaningful.

20.2.It has been well accepted that right to free legal services  
is an essential ingredient of “reasonable, fair and just” procedure  
for a person accused of an offence and it must be held implicit in  
the right guaranteed by Article 21. The extract from the decision of  
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this Court in Best Bakery case[Zahira Habibulla H. Sheikh v.State  
of Gujarat, (2004) 4 SCC 158 : 2004 SCC (Cri) 999] (as quoted in  
the decision in Mohd. Hussain [Mohd. Hussain v. State (NCT of  
Delhi), (2012) 9 SCC 408 : (2012) 3 SCC (Cri) 1139] ) emphasises  
that the object of criminal trial is to search for the truth and the  
trial is not a bout over technicalities and must be conducted in such  
manner as will protect the innocent and punish the guilty.

31.4.Any  learned  counsel,  who  is  appointed  as  Amicus 
Curiae on behalf of the accused must normally be granted to have  
meetings  and  discussion  with  the  accused  concerned.  Such  
interactions  may  prove  to  be  helpful  as  was  noticed  in  Imtiyaz  
Ramzan  Khan[Imtiyaz  Ramzan  Khan  v.  State  of  Maharashtra,  
(2018) 9 SCC 160 : (2018) 3 SCC (Cri) 721] .

27.5.5. The relevant paragraph of the judgment in the case of Zahira 

Habibullah Sheikh (5) v. State of Gujarat, reported in (2006) 3 SCC 374 

is as follows:

36........ Each one has an inbuilt right to be dealt with fairly in a  

criminal  trial.  Denial  of a fair trial  is  as much injustice to the  

accused as is to the victim and the society. Fair trial obviously 

would mean a trial before an impartial judge, a fair prosecutor  

and an atmosphere of judicial calm. Fair trial means a trial in 

which bias or prejudice for or against the accused, the witnesses,  

or the cause which is being tried is eliminated......

27.5.6. In the present case, the manner in which the trial proceeded, 

particularly on material dates in the absence of the engaged counsel and 

without  any  material  demonstrating  that  the  legal-aid  counsel  had  an 
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effective opportunity to consult the accused regarding the case, cannot be 

regarded as substantial compliance with the constitutional requirement of a 

fair trial. The appointment of counsel, without ensuring that a meaningful 

communication between counsel and the accused had taken place, does not 

satisfy the constitutional guarantee of effective legal representation.

27.6.  The  deficiencies  are  not  confined  to  the  issue  of  legal 

representation.  The  procedure  contemplated  under  Section  118  of 

Evidence  Act,  (Section  124  of  BSA) also  appears  not  to  have  been 

properly complied with in relation to the victims.

28.1.The  evidence  of  P.W.1,  however,  does  not  inspire  the 

confidence  of  this  Court  for  the  following  reasons.  Firstly,  she  was 

subjected  to  preliminary questioning by the  trial  Court  to  ascertain  her 

competency to depose. On a perusal of the questions put to her, this Court 

finds that there was no proper or effective assessment of her capacity to 

understand the questions and to give rational answers before recording her 

substantive  evidence.  Consequently,  the  Court  is  of  the  view  that  the 

competency of the child witness was not satisfactorily determined prior to 

the recording of her testimony. The following questions were put to P.W.1 
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by the learned Trial Judge to ascertain her competency to depose before the 

Court:

Nfs;tp: muR tof;fwpQh; fhl;b> mth; ahh; vd;W njhpafpwjh?

gjpy;: njhpahJ

Nfs;tp: ePq;fs; ,Uf;fpw ,lk; ve;j ,lk; vd;W njhpAkh?

gjpy;: njhpahJ

Nfs;tp: ePq;fs; vjw;fhf te;jpUf;fpwhh;fs;?

gjpy;: gpur;rid ,Ug;gjhy; mij nrhy;y te;JUf;fpNwd;.

 28.2.From the nature of the questions put to her, this Court finds that 

there  was  no  proper  appreciation  or  assessment  of  her  capacity  to 

understand the questions and give rational  answers before  her  evidence 

was recorded. Similarly in the case of other victims also  this Court finds 

that  there  was  no  proper  appreciation  or  assessment  of  her  capacity  to 

understand the questions and give rational  answers before  her  evidence 

was recorded. The said non compliance also fatal to the prosecution as  

held by the Hon'ble Supreme Court in the case of “Pradeep Vs. The State 

of  Haryana,  reported  in  2023 SCC Online  SC 777 and  in  the  case  of  

Agniraj and Ors. Etc., Vs. State through Deputy Superintendent of Police  

CB-CID,  reported  in  2025 Live  law (SC) 644  and also  Hon'ble  three  

Judges bench of  Supreme Court  in the case of Aejaz Ahmad Sheikh vs.  
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State of Uttar Pradesh and another reported in 2025 SCC Online SC 913 

has  reaffirmed  and  reiterated  the  principles  the  following  paragraphs:

10.We will  deal  with evidence of  eye-witness P.W.5 Kamar  

Hasim, who was 15 years old at the time of recording his evidence.  

It  is  well  settled  that  a  minor  is  also  a competent  witness.  This  

Court in the case of P. Ramesh v. State has dealt with this issue.  

Under Section 118 of the Indian Evidence Act, 1872 (the ‘Evidence 

Act’), a minor is a competent witness. In paragraph 16 of the said  

decision in the case ofP. Ramesh, this Court held thus:
“16. In order to determine the competency of a  

child witness, the Judge has to form her or his opinion.  
The  Judge  is  at  liberty  to  test  the  capacity  of  a  child  
witness and no precise rule can be laid down regarding  
the  degree  of  intelligence  and  knowledge  which  will  
render the child a competent witness. The competency of  
a child witness can be ascertained by questioning her/him 
to  find out  the  capability  to  understand  the  occurrence 
witnessed  and  to  speak  the  truth  before  the  court.  In 
criminal proceedings, a person of any age is competent to  
give evidence if she/he is able to (i) understand questions 
put  as  a  witness;  and  (ii)  give  such  answers  to  the  
questions that  can be understood. A child of tender age  
can  be  allowed  to  testify  if  she/he  has  the  intellectual 
capacity  to  understand  questions  and  give  rational  
answers thereto. [Ratansinh Dalsukhbhai Nayak v. State of  
Gujarat, (2004)  1  SCC  64 : 2004  SCC  (Cri)  7] A  child  
becomes incompetent only in case the court considers that  
the  child  was  unable  to  understand  the  questions  and  
answer  them  in  a  coherent  and  comprehensible  manner.  
[ Sarkar, Law of Evidence, 19th Edn., Vol. 2, Lexis Nexis, p.  
2678  citing Director  of  Public  Prosecutions v. M, [1998]  
Q.B.  913 : [1998]  2  WLR  604 :  (1997)  2  All  ER  749 
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(QBD)]  If  the  child  understands  the  questions  put  to 
her/him and gives rational answers to those questions,  it  
can  be  taken  that  she/he  is  a  competent  witness  to  be  
examined.”

(emphasis added)
In  the  case  of Pradeep v. State  of  Haryana7 in  

paragraphs 9 and 10, this Court held thus:
“9. It is a well settled principle that corroboration 

of  the  testimony  of  a  child  witness  is  not  a  rule  but  a  
measure of caution and prudence. A child witness of tender  
age is easily susceptible to tutoring. However, that by itself  
is no ground to reject the evidence of a child witness. The 
Court must make careful scrutiny of the evidence of a child  
witness.  The  Court  must  apply  its  mind  to  the  question  
whether  there  is  a  possibility  of  the  child  witness  being 
tutored.  Therefore,  scrutiny  of  the  evidence  of  a  child 
witness is required to be made by the Court with care and  
caution.

10. Before recording evidence of a minor, it is the 
duty of a Judicial Officer to ask preliminary questions to 
him  with  a  view  to  ascertain  whether  the  minor  can  
understand the questions put to him and is in a position to  
give rational answers.  The Judge must  be satisfied that  
the minor is able to understand the questions and respond 
to them and understands the importance of speaking the  
truth. Therefore,  the role of  the Judge who records the  
evidence  is  very  crucial.  He  has  to  make  a  proper 
preliminary  examination  of  the  minor  by  putting 
appropriate questions to  ascertain whether the minor is  
capable of understanding the questions put to him and is  
able to give rational answers. It is advisable to record the  
preliminary questions and answers so that the Appellate  
Court  can go into the correctness of  the opinion of the 
Trial Court.”

(emphasis added)
11. We  may  note  here  that  before  administering  

oath to P.W.5, even preliminary questions were not put to  
him by the learned Trial Judge for ascertaining whether he  
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is able to understand the questions put to him and is in a  
position  to  answer  the  same.  The  learned  Judge  should 
have  asked  preliminary  questions  to  him  to  ascertain  
whether  he  understood  the  importance  of  the  oath.  The 
learned Judge ought to have recorded satisfaction that the  
minor  was  competent  to  depose.  However,  this  was  not  
done by the learned Judge. He straightaway administered  
oath to the minor witness. In the deposition, it is not even  
mentioned that  certain preliminary questions were put  to 
the witnesses.  Thus,  it  is  apparent  that  the learned Trial  
Judge  administered  oath  to  P.W.5  and  recorded  his  
deposition without satisfying himself about the competence 
of the minor to depose. This raises a question mark on the 
testimony of P.W.5 especially when a minor witness can be  
easily tutored.

28.3.Further, the manner in which the identity of the accused was 

established during the proceedings is not shown to be in conformity with 

the applicable procedure. As already observed, there is no satisfactory and 

legally  reliable  identification  of  the  accused  emerging  from  the 

record.These procedural defects assume considerable significance in a case 

resting upon the testimony and identification of the victims, particularly 

where the ultimate consequence of the trial was the imposition of capital 

punishment.Leaving  aside  the  aforesaid  deficiencies  for  a  moment,  the 

learned  Trial  Judge  proceeded  to  impose  the  extreme  penalty  of  death 

without  demonstrating  strict  compliance  with  the  safeguards  and 

guidelines repeatedly laid down by the Hon'ble Supreme Court governing 
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cases involving capital punishment. The Court was required to undertake a 

careful and comprehensive assessment of the entire evidence, including the 

testimony  of  the  child  witnesses,  the  surrounding  circumstances,  the 

reliability of the prosecution evidence, and the circumstances relating to 

the accused.

28.4.In a case carrying the ultimate penalty, procedural safeguards 

cannot be treated as technicalities. They constitute substantive guarantees 

intended  to  ensure  that  no  person  is  deprived  of  life  except  through  a 

procedure that is fair, just and reasonable within the meaning of Article 21 

of the Constitution. 

28.5. On an overall consideration of the record, this Court is unable 

to  hold  that  the  accused  received  a  fair  and  meaningful  trial.  The 

cumulative effect of the denial of an effective opportunity to consult and 

instruct  counsel,  the  absence  of  counsel  on  material  occasions,  the 

inadequacy  of  the  record  regarding  effective  cross-examination,  the 

procedural  irregularities  concerning  the  victims,  the  deficiencies  in 

identification, and the failure to adhere to the safeguards governing capital 

sentencing has resulted in a fundamental failure of the trial process. The 
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proceedings, in the considered opinion of this Court, have been reduced to 

a mockery of the constitutional guarantee of a fair trial and have resulted in 

a  grave  miscarriage  of  justice.  The  deficiencies  go  to  the  root  of  the 

proceedings and cannot be treated as mere irregularities capable of being 

overlooked.It is a settled principle that where the procedure adopted in a 

criminal  trial  violates  the  fundamental  guarantee  of  a  fair  trial  under 

Article  21,  and such violation has caused prejudice to  the accused,  the 

conviction  and  sentence  cannot  be  sustained.  The  constitutional 

requirement of a fair,  just and reasonable procedure assumes its highest 

significance where the sentence imposed is death.Accordingly, this Court, 

without hesitation, holds that the conviction and sentence imposed by the 

learned Trial Court are vitiated by fundamental violations of the accused's 

right to a fair trial. The judgment of conviction and the sentence of death 

are, therefore, liable to be set aside. 

28.6.Ordinarily, in a case where false allegations are established, this 

Court may consider directing appropriate action against the parents of the 

victims, including recovery of compensation, wherever permissible in law. 

However, in the present case, this Court is of the view that the victims 

themselves appear to have suffered at the hands of their parents, who were 
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responsible for setting the criminal law in motion. Therefore, this Court 

refrains from taking any action against the victims or directing recovery of 

compensation from them.

29. Discussion on the refund of compensation

29.1 At the heart  of the present  case lies a delicate constitutional 

balance and the humanity of criminal  justice namely  to shield children 

from exploitation and further trauma, and simultaneously to ensure that no 

person is deprived of liberty except upon legally sufficient proof.  Justice 

is not achieved by sacrificing one vulnerable person to vindicate another. 

The  law  must  protect  the  child  without  abandoning  the  accused  to  a 

conviction unsupported by proof. 

      

29.2.The true measure of a criminal justice system in a constitutional 

democracy lies in its  ability to protect  the vulnerable from exploitation, 

shield the innocent from wrongful conviction, and ensure that the coercive 

power of the State to punish is exercised only upon legally sufficient proof 

established  in  accordance  with  law.  Therefore,  the  criminal  law  insists 

upon proof beyond reasonable doubt before liberty is taken away and guilt 

is judicially stamped upon a human being. 
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29.3.The  duty  of  a  criminal  court  is  not  to  convict  because  the 

accusation  is  grave,  nor  because  public  sentiment  is  strong,  but  to 

ascertain,  with  disciplined  judicial  detachment,  whether  the  prosecution 

has proved beyond reasonable doubt. The Court cannot shut its eyes either 

to the vulnerability of children or to the danger of an innocent person being 

convicted upon evidence which does not attain the standard required by 

law. The Court must remain faithful to evidence even when the allegations 

evoke  strong  concern,  because  the  legitimacy  of  criminal  justice  lies 

precisely in its refusal to substitute emotion for proof. Justice must reach 

the truth. But, this court  may deeply regret that in this case, the truth has 

not  been  brought  home  with  sufficient  certainty.  In  the  present  case 

evidence  being suggested that children may have been drawn into criminal 

proceedings for collateral purposes, including monetary compensation or 

hostility  towards  the  accused,  the  Court  calls  for  judicial  approach   to 

safeguard  two sides of complementary imperatives of justice namely the 

protection  of  children  and  the  protection  of  the  innocent  .Bearing  this 

fundamental  duty  in  mind,  during  the  last  two  months,this  Court  has 

subjected the entire the oral  and documentary evidence to repeated and 
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deep scrutiny on more than twenty occasions. After such prolonged and 

painstaking  scrutiny,  this  Court  finds  that  the  evidentiary  foundation 

necessary to sustain a conviction is conspicuously absent and this Court 

finds  that  the  prosecution  case  suffers  from  material  inconsistencies, 

omissions and deficiencies which affect its very foundation. Each material 

circumstance,  each  inconsistency,  each  omission  and  each  surrounding 

circumstance  has  been examined  not  in  isolation,  but  in  its  cumulative 

setting. When reasonable doubt survives a conscientious judicial scrutiny, 

acquittal is not an act of indulgence; it is the command of the rule of law. 

Where, after a comprehensive appreciation of the evidence, a reasonable 

doubt remains regarding the very occurrence alleged and the involvement 

of  the  accused,  the  benefit  of  such  doubt  necessarily  belongs  to  the 

accused.  An  acquittal  in  such  circumstances  is  not  a  failure  of  justice; 

rather, it is a consequence of the fundamental principle that no person can 

be convicted unless  the  prosecution proves his  guilt  beyond reasonable 

doubt. Accordingly, in view of the doubts arising from the prosecution case 

and  the  failure  to  establish  the  charges  beyond  reasonable  doubt,  the 

accused is entitled to the benefit of doubt and is, therefore, acquitted.
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29.4. At the same time ,it must do so without sacrificing the child at 

the altar of the litigation.  The Court must also remember that the children 

shall  not be made the casualties of  an unsuccessful prosecution and an 

unsuccessful prosecution should not become a source of further suffering 

to the children. This Court, therefore, deliberately refrains from directing 

recovery of the compensation already paid to the children. Nor does this 

Court consider it  just  or expedient,  in the peculiar circumstances of the 

case, to set the criminal law in motion against their parents.       

29.5.Accordingly, in the peculiar facts of this case, the compensation 

already  received  by  the  children  need  not  be  recovered.  With  these 

observations and directions, this Court now brings to a close its long and 

painstaking journey through the evidence and the governing principles of 

law in this Reference arising from the impugned judgment. The journey 

has been one of  understanding of the awesome responsibility that attends 

the exercise of the judicial power to take away life, and guided throughout 

by  the  enduring  command  that  justice  must  neither  be  sacrificed  to 

sympathy nor surrendered to suspicion.
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30. Conclusive finding:

 30.1. Accordingly, the Referred Trial in R.T.(MD).No.5 of 2026 is 

hereby answered against the prosecution and the Criminal Appeal in Crl.A.

(MD).No.689 of 2026 stands allowed on the following terms:

30.2. The conviction and death sentence of imprisonment passed in 

Spl.S.C.No.23  of  2024  by  the  learned  Principal  Sessions  Judge,  the 

Principal  Sessions  Court  (POCSO  Act  Cases),  Sivagangai  District  by 

judgment dated 20.04.2026 is hereby set aside. 

30.3.The accused is acquitted of all the charges and shall be released 

forthwith, unless his custody is required in connection with any other case.

N.ANAND VENKATESH,J.

31.I  have  had  the  privilege  of  reading  the  meticulous  judgment 

authored by my learned brother, Justice K.K.Ramakrishnan. I concur fully 

with every finding, as well as the conclusion setting aside the conviction 

and death sentence, and ordering the acquittal of the accused.
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32.Having  heard  this  matter  at  length  and  reserved  judgment  on 

22.06.2026, we deliver our verdict nearly two and a half months later. A 

question may naturally arise:  Why did a court take such a long time to  

deliver a verdict, particularly when setting an innocent person at liberty  

from the shadow of the gallows?

33.The answer lies in the agonizing responsibility cast upon a court 

handling a case of this magnitude. A judge must deliberate, re-deliberate, 

and  rigorously  cross-examine  their  own  reasoning  to  ensure  that  the 

pursuit of true justice remains unswayed by haste.

34.As  my  learned  brother  has  observed,  this  case  presents  a 

profound  structural  tension:  the  imperative  to  safeguard  vulnerable 

children under the strict regime of the POCSO Act, balanced against the 

sacred duty to prevent wrongful conviction especially where a human life 

hangs in the balance. The POCSO Act is intentionally stringent, designed 

as a shield to protect children from exploitation. Yet, it is deeply painful to 

witness instances where vulnerable children are used as pawns by adults to 

settle private scores, rendering the child a victim twice over.
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35.This  case  stands  as  a  classic  textbook  illustration  of  how 

draconian  statutory  provisions  can  be  weaponized,  holding  an  innocent 

person beneath the suspended sword of a death sentence. In an era where 

trial  by  media  often  pronounces  guilt  long  before  the  judicial  process 

concludes, high-profile cases generate intense public expectation. Courts 

cannot and must not be guided by popular clamor or media narratives. Yet, 

intense  public  scrutiny  places  an  extra  duty  of  care  upon the  bench  to 

ensure every shred of evidence is exhaustively analyzed, leaving no stone 

unturned.

36.Courts  are  acutely  aware  of  societal  interests  and  the  heavy 

burden of public trust. Reaching a final conclusion in a matter of life and 

liberty cannot be rushed. Crafting a judgment that stands up to scrutiny 

requires time, precision, and immense Judicial restraint. In this case, we 

felt it necessary to exercise profound restraint regarding the conduct of the 

victim’s mother, consciously pruning harsh observations from earlier drafts 

to protect the long-term well-being and interests of the children involved.

37.This  case  also  brings  to  light  a  troubling  systemic  reality:  the 

quality of legal  defense available to accused persons under the POCSO 

134/138

https://www.mhc.tn.gov.in/judis ( Uploaded on: 08/09/2026 07:05:49 pm )



R.T.(MD).No.05 of 2026  and Crl.A.(MD).No.689 of 2026

Act.  Accused  individuals  who  are  incarcerated  from  the  outset  often 

struggle to instruct counsel effectively. Worse still,  defense advocates in 

such sensitive cases are frequently ostracized by society, and at times, local 

Bars even refuse representation. In such an environment, the court must 

adopt  a  proactive,  vigilant  role  shedding  all  pre-conceived  notions  to 

guarantee a fair trial. As an appellate court, our duty expands to evaluating 

whether the trial judge was subtly influenced by the heinous nature of the 

charge, leading to findings rooted in assumption rather than proof. Today, 

the availability of audio-visual recordings of statements under Section 164 

Cr.P.C. provides us a direct window into the demeanor of the child, but 

reviewing such material thoroughly amid heavy daily dockets and weekend 

work naturally demands time.

38.Finally, reserving a capital judgment for two and a half months 

exacts an inescapable psychological toll on the judge. A case of this nature 

settles into the subconscious, constantly demanding reflection until the pen 

is ultimately laid down.
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39.I  deem it  necessary  to  append  this  postscript  to  lay  bare  the 

deliberate  judicial  process,  the  institutional  constraints,  and  the  moral 

weight that guided the timing of this final verdict.

[N.A.V.J,] & [K.K.R.K.J]

08.09.2026

NCC  :Yes/No
Internet :Yes/No
Index :Yes/No
sbn
Note: The Registry is hereby directed to remove the name of the victims-
P.W.1, P.W.4, P.W.5, P.W.6 and P.W.7,  name of the parents of the victims,  
P.W.2,  P.W.3,  P.W.9,  P.W.10,  P.W.11  and  P.W.14  while  uploading  this  
judgment on the official website. 
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To
1. The Principal Sessions Court (POCSO Act Cases), 
    Sivagangai District.
2.The Inspector of Police,
   All Women Police Station, 
   Thiruppathur
   Sivagangai.
3.The Superintendent of Prison,
   Central Prison,
   Madurai.
4.The Additional Public Prosecutor,
   Madurai Bench of Madras High Court,
   Madurai.
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N.ANAND VENKATESH,J.
and

 K.K.RAMAKRISHNAN,J.

sbn

R.T.(MD).No.05 of 2026
and

Crl.A.(MD).No.689 of 2026

08.09.2026
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