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1.  Heard learned counsel appearing on behalf of the parties.

2. This is an Appeal under Chapter VIII Rule 5 of the Allahabad
High Court Rules, 1952 filed by the appellants challenging the
judgment and order dated 01.05.2026 passed by the learned Single
Judge in Writ-A No. 4502 of 2026 (Bhavna Yadav and others Vs.
State of U.P. & Others).
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3. By a very detailed order dated 13.05.2026 we have already
held that the writ Court had erred in dismissing the writ petition as
not maintainable. The relevant extract of the said order is quoted

below:

“4. As is evident from the relief clause the notification dated
09.01.2020, by which the Commission decided that migration
from the Reserved category to the Unreserved/Open category
based on the marks secured on merit will be done only at the
stage of final selection and not at the preliminary stage. This
notification was under challenge. The other challenge was to
the advertisement dated 22.12.2025 wherein similar
stipulation, as is contained in the notification dated
09.01.2020, was incorporated at Item No. 10. The other relief
sought was to hold this recruitment strictly in accordance
with the constitutional scheme of reservation and to treat the
Reserved category candidates who secured equal or more
marks, as an Unreserved / Open category candidate.

5. The appellants-petitioners filled the form for being
considered for recruitment to the post which were advertised
by the Commission vide impugned advertisement dated
22.12.2025 but before appearing in the selection, they filed
the aforementioned Writ-A No. 4502 of 2026 seeking the
aforesaid reliefs.

6. The learned Single Judge has dismissed the writ petition on
the ground that at that stage, the appellants-petitioners did
not have any right to challenge the aforesaid notification /
advertisement and that the petition was pre-mature, as, it was
still a contingency whether such a situation, as has been
alleged in the writ petition, would arise or not. The writ
petition according to learned Single Judge was based merely
on apprehension, however, while dismissing it on the ground
that it is pre-mature, he also observed that it was devoid of
merit, as no actionable cause has arisen.

7. With respect, we find the reasoning given by the Writ Court
as erroneous in law. The very notification dated 09.01.2020
and the advertisement containing Item No. 10 -clearly
prohibiting, treatment of a Reserved candidate as an Open
category at the preliminary stage and allowing the same only
at the final stage, were specifically under challenge. There
was already a decision by the Commission to that effect,
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therefore, obviously, the recruitment would be held in terms of
the stipulation contained in the office order dated 09.01.2020
and Item No. 10 of the advertisement. There could be no
presumption that contrary to its own decision and
advertisement, the Commission would hold the selection
otherwise. The conditions of recruitment could be challenged
if they were contrary to law and the Constitution. We are of
the considered opinion that the appellants-petitioners
approached the Writ Court at the right time, before the
selection had actually commenced in the sense that before the
examinations took place, as, this would avoid complications
in future.

8. We wanted to dispose of the the appeal and remand the
matter back to the learned Writ Court for consideration on
merits, however, on being asked, learned counsel appearing
for the Commission stated that he would like to file counter
dffidavit in the matter, therefore, we entertain the appeal and
keep the matter pending.”

4.  We reiterate and affirm the observations contained in the

above quoted order.

5. In fact, by the order dated 13.05.2026 we had granted interim
relief by which Condition no. 10 of the advertisement dated
22.12.2025 and the decision of the Commission dated 09.01.2020
impugned in the writ petition were stayed till the next date of

listing.

6. In fact, we wanted to dispose of the writ petition at that stage
itself by remanding the matter to the learned Single Judge, but the
counsel for the respondent-Commission insisted that he be given
time to file counter affidavit in the matter, and ultimately he has
filed a counter affidavit on the merits of the issues involved in the
writ petition and the appeal. Not only this, at the time of final
arguments, learned counsel for the State and Commission argued on
the merits of the issues involved, so that the appellate Court may

itself decide the merits of the issues, which was quite reasonable,
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as, remanding the matter back in a recruitment matter may consume

a lot of time till fresh disposal, and, in the meantime, the

recruitment may get stalled on account of the interim order passed

by us on 13.05.2026. We may in this regard quote the order dated
17.07.2026 which is as under:

7.

“1. Heard learned counsel appearing on behalf of the parties.

2. Shri Jaideep Narain Mathur, learned Senior Counsel has
appeared for the Commission assisted by Shri R.K.
Upadhyaya, learned counsel. He prays for ten days time to
file counter dffidavit.

3. The time prayed for is granted.

4. Three days thereafter shall be available to the appellants
for filing rejoinder affidavit.

5. During course of arguments, it transpired that considering
the legal issues involved, the same be decided in this appeal
itself, therefore, let the writ petition bearing Writ-A No. 4502
of 2026, out of which this appeal arises, be tagged with this
appeal, so that, it may be decided along with this appeal. The
opposite parties should file their response as aforesaid to the
writ petition and the appeal to facilitate the same. Learned
counsel for the parties are agreeable to this.

6. List/Put up this case on 04.08.2026, as first case of the day.

7. Interim order, granted earlier, shall continue to operate
until further orders.”

We, therefore, proceed to decide the merits of the issues

raised in the writ petition in the appeal itself.

8.

The writ petition out of which the appeal arises was filed

seeking following reliefs:

"(a) Issue a writ, order, or direction in the nature of
certiorari quashing the notification/ office memorandum
No. 343/20/1/S-10ANPARI/2019-20 dated 09.01.2020
(Annexure No. 1) in the interest of justice;
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(b) Issue a writ, order or direction in the nature of
Certiorari quashing Clause/Paragraph 10 in important
instructions of Advertisement No. D-6/E-1/2025 dated
22.12.2025 (Annexure No.2) to the extent it provides that
candidates belonging to reserved categories shall be
adjusted against the unreserved (open) category only at the
stage of final selection, as being arbitrary, unconstitutional,
contrary to the U.P. Public Services (Reservation for SC, ST
& OBC) Act, 1994, and violative of Articles 14 and 16 of the
Constitution of India;

(c) Issue a writ, order or direction in the nature of
Mandamus commanding the Respondents to conduct the
recruitment process strictly in accordance with the
constitutional scheme of reservation and the law laid down
by the Hon'ble Supreme Court, by treating all candidates
who secure marks equal to or above the unreserved category
cut-off as part of the unreserved (open) category at the stage
where merit is first determined, including the stage of
shortlisting/screening after written examination."
9. The Commission issued an advertisement dated 22.12.2025
for filling various posts including the post of Swasthya Shiksha
Adhikari under the Government of U.P. This is the post with which
we are concerned in this case. The recruitment to the aforesaid post
of Swasthya Shiksha Adhikari is in two stages; one is what the
Commission refers as ‘preliminary/screening test’ and the next
stage is of ‘interview’. There is no other examination. The
appellants-petitioners applied by submitting the form for being
considered for recruitment to the aforesaid post, but before

appearing in the selection, they filed Writ A No. 4502 of 2026

claiming reliefs as quoted hereinabove.

10. We may refer to impugned Clause 10 of the advertisement
with which we are concerned in this appeal/writ petition which is as

under:-

"10. The candidates of reserved categories will be adjusted
against the unreserved category in the final selection only if
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he/she has not availed any benefit/concession in qualifying
standard at the stage of Screening Examination."

11.  We may also refer to impugned O.M. dated 09.01.2020 issued

by the Commission, which reads as under:-

FIIITT T TG T Gar 1T
G&TE-343/20/01/ TF-10/ 3Tol40T1Ro/2019-20
371 : TIRIGT : 09 78 2020
FIFITAT-FTT

HTo JHTINT &1 JFTERT 33 Ie7id 09.01.2020 &I garEet
Ge=-27/ 18 TF-10/2019-20 T Hlo TN 31 JGTERUT I35
1’71 18.12.2019 H RmfaiaEa Rl fear mar or- " &t st
gher 7 [9%7 ity ghen 5e qher U areiichi aer
@2?7%77 THET 27@7%7 8o 9T i (sgglid gl
STGRT FTANTL. 3= U2 T Ud Fogsezordo) 3 srsqfal
Waﬁ@#wwmy@m#@ﬁyﬁaﬁm%ww
[} e T 4 Rfdi#uy g &7 ary 7 aar 8 at 35
& sifom &7 & srfeT 9 7 gamEfad frar &g gk 3@
HI~aH FI7 F FARIET 91 @ FATH e HIE @ 9% 5%
Otd FPd & Il 3 JfH Tgd d% AU G
(Respective) 31 7 &7 67/ "

FoHT 40T & Gr= H [F=1el1& T [H079 [e1aT STl -

"Glo AT F IFT 11917 Tehiel T & I B T9T T
WE@WW%WWWWMW#
% /”

2. Ho TN @] IFT FHTERVI §5%F I 09.01.2020 H [e1d
g?ﬁﬁyﬁwweﬁﬂngefmwuﬁwﬁﬂﬁw
/

GATD : TIFT
(T THT%)
37 Trad/
yglH  HEIE-343(1)/20/01/ TEF-10/ 3Tol1091do/2019-20,
87??7'57/
;?7‘&7 - [AHlcilEd Fl I Ud Haea@E Fdalel 8q

1- 357 G1Aa 9% 1 &1 Fro 7eq8T TEIGT & JaTe |
2- GHET 57! GRTTIT 31 Hlo G0l & Ja71e |
3- Gl Hgled & 9 [451] &ea
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4- THET TYTI SEBIY 39T THIN TT HGT T 1)/ 18T
T |
5- GHET YT STE9HIR |
6- FIT STE HIBTRN GETBITITETE |
(T FHT%)
37 TrAd|

HTo 31T &1 AGTERYT §8% Iqo- 09/01/2020 F @ 77 [Hurg

"gFIFGA GEIE27/HATF-10/2019-20 H Ho T F1
SIGTERUT 35 Ieieh 18.12.2019 H [H=ifci@d [Hvre ferar ar
I fpdt of gher 7 Gad grityes gder, gher g
TISTIPIT T SHIAT GHeT Tidfaa & 7 Jrfaa i
G ECARTUGEA Jfg%/'z?d TATad, FF Heg F vd

Fogsgoe) & 3 GRT AR [} TR 0 a9 g i
grRGMGr & SmErR T [ HEFERl HEE F
9 ge T Ty 7 forar & al 35 & T &7 &

RIS 9 & G T o A 3 e 99T &
HARIET I @ FATH @ 3w & HlF deb T #d &,
g%?WWWWW(Respective) Ui 4 &

FFT AU 3 Graer 7 [Aefaif@a [l fear srar &

" Hlo HTGNT T IFT 401 dechict THIT & 7] g1 7T U4 T4
ggmﬁwﬁwm [5i73 aRm a7+t gifea T8l 139

go UH FHI 188 . BodflcTlen qEIE  Fo Gellell g
TGy ey Jq

go BTo ITHH! H1¥ Fo T TIRIH HETE I §o FTo THTT FHR

e S HTeqel
12.  The impugned O.M. dated 09.01.2020 refers to a decision by
the Commission dated 18.12.2019 according to which only those
reserved category candidates who had not taken benefit of
relaxation in eligibility norms at any stage of selection would be
finally adjusted against the unreserved category in the final
selection, if they secure more than the cut off marks for unreserved
category, otherwise they will remain in their reserved category till
final selection. O.M. dated 09.01.2020 applies the said decision

prospectively from 09.01.2020 and also to earlier advertisement
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where the result of candidates had not been declared. Condition no.
10 of the advertisement impugned in the writ petition is based on

the O.M. dated 09.01.2020 and the decision referred therein.

13. There are two limbs to the O.M. dated 09.01.2020; firstly, the
inclusion/adjustment of reserve category candidates in the list of
successful unreserved category candidates will take place only at
the time of final selection. The second limb is, if any relaxation as
envisaged in Section 8 of the Act, 1994 has been availed by the
candidate, then, such ‘inclusion or migration’, as the Commission

refers to it, will not be available to a reserve category candidate.

14. The contention of the appellants-petitioners’ counsel, in
nutshell, is that the decision contained in the O.M. dated 09.01.2020
issued by the Commission is unconstitutional, unreasonable and
violative of Article 14 of the Constitution of India. It denies the
appellants-petitioners fair and equal opportunity in matters of public
employment, therefore, it violates Articles 14 and 16 of the
Constitution of India. On account of the impugned action, in spite
of securing more marks than unreserved category candidates, a
reserved category candidate would not be adjusted/included in the
list of wunreserved category candidates at the stage of
preliminary/screening test although the marks obtained therein are
counted while preparing the final merit list after the interview is
held, which is apparently unreasonable and unsustainable. It was
also submitted that none of the appellants-petitioners have taken or
claimed any relaxation as is referred in Section 8 of the U.P. Public
Services (Reservation for Scheduled Castes, Scheduled Tribes and
Other Backward Classes) Act, 1994 (hereinafter referred to as the
‘Act, 1994°) or the O.M. dated 09.01.2020, therefore, the impugned

decision is gravely prejudicial to them and is unconstitutional.
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15. On the contrary, the counsel for the Commission, in nutshell,
submitted that the preliminary/screening test is only in the nature of
shortlisting of candidates for the final test which is an interview
and, therefore, migration of reserved category candidate to the
unreserved category is not mandatory at the stage of preliminary
test and the writ petition of the appellants is misconceived. Various
other arguments were also advanced which shall be considered as

and when we proceed to consider relevant issues.

16. First and foremost is the issue as to whether migration or
adjustment of reserve category candidates to the unreserved
category can take place only at the final stage of selection or even at
the preliminary/screening stage, especially in a case where the
marks obtained in the preliminary/screening test are added to the
marks of the final selection? Secondly, whether such migration or
adjustment can take place where the reserved category candidate
has claimed or availed relaxation as envisaged in Section 8 of the
Act, 1994 or O.M. dated 09.01.20207? Validity of Condition no. 10
of advertisement dated 22.12.2025 and O.M. dated 09.01.2020 is to

be tested in the aforesaid context.

17. Meaning of migration of reserved category candidate to
unreserved category and its applicability have been considered by
the Supreme Court of India in a catena of decisions, most recent
being the case of (2025) SCC OnLine SC 2931, Rajasthan High
Court & Another Vs. Rajat Yadav & Others. Paragraphs 57 to 62,
66, 67 of which are quoted below:

“57. We are convinced, on the facts that have emerged, that
we have an “open” slate before us. As would unfold from the
discussion heredfter, our stance remains unchanged from
what was conveyed to Mr. Gupta in course of hearing.
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58. We begin our observations, analysis and ruling on
migration by refreshing our memory with certain well-
established principles in relation to affirmative action under
our Constitution. It is well-settled that the concept of ‘equality
before law’ ingrained in Article 14 of the Constitution of India
contemplates, inter alia, elimination of inequalities in status,
facilities and opportunities not only amongst individuals but
also amongst groups of people and is aimed at securing the
educational and economic interests of the weaker sections of
the society and to protect them from social injustice and
exploitation. The equal protection clause urges dffirmative
action for those who are placed unequally. Affirmative action
is also recognised by Article 16. Then again, Article 335
thereof provides for special consideration in the matter of
claims of the Scheduled Castes/Scheduled Tribes for public
employment. The entire field of law relating to affirmative
action is so well occupied by authoritative decisions that we
consider it unnecessary to burden this judgment by referring
to the same. What particularly concerns us in these appeals is
not a sterile invocation of formal legal equality, but an
assessment of the real-world consequences flowing from the
principle of equality. The focus, therefore, must be on
outcomes as much as on rules.

59. Indra Sawhney (supra) explained the principles of
reservation. Hon'ble B.P. Jeevan Reddy, J. (as His Lordship
then was) declared, inter alia, that where a vertical
reservation is _made in favour of a backward class, the
candidates in this category may compete for open or general
category and that if they are appointed on merit in the open
or general category, their number will not be counted against
the backward class category and, as such, it cannot be
considered that the vertical reservations have been filled up to
the extent candidates of this category have migrated to the
open category on merit.

60. In Saurav Yadav (supra), Hon'ble S. Ravindra Bhat, J. in
His Lordship's supplementing opinion32 outlined the features
of vertical and horizontal reservation as follows:

59. The features of vertical reservations are:

59.1. They cannot be filled by the open category, or
categories of candidates other than those specified and have

to be filled by candidates of the social category concerned
only (SC/ST/OBC).
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59.2. Mobility (“migration”) from the reserved (specified
cateqgory) to the unreserved (open cateqory) slot is possible,
based on meritorious performance.

59.3. In case of migration from reserved to open category, the
vacancy in the reserved category should be filled by another
person from the same specified category, lower in rank.

59.4. If the vacancies cannot be filled by the specified
categories due to shortfall of candidates, the vacancies are to
be “carried forward” or dealt with appropriately by rules.

60. Horizontal reservations on the other hand, by their nature,
are not inviolate pools or carved in stone. They are premised
on their overlaps and are “interlocking” reservations 49. As a
sequel, they are to be calculated concurrently and along with
the inviolate “vertical” (or “social”) reservation quotas, by
application of the various steps laid out with clarity in para
21.3 of Lalit, J.'s judgment. They cannot be carried forward.
The first rule that applies to filling horizontal reservation
quotas is one of adjustment i.e. examining whether on merit
any of the horizontal categories are adjusted in the merit list
in the open category, and then, in the quota for such
horizontal category within the particular specified/social
reservation.

61. The open category is not a “quota”, but rather available
to all women and men alike. ...”.

61. The above observations were followed by His Lordship's
observation, found almost at the end of the opinion, that the
“open category is open to all, and the only condition for a
candidate to be shown in it is merit, regardless of whether
reservation benefit of either type is available to her or him”.
The same have a profound meaning, and needs to be
translated into action without being unnecessarily bothered
by a term like ‘migration’.

62. Drawing inspiration from the quiding light provided by
Indra Sawhney (supra) and Saurav Yadav (supra), we hold
that the word ‘open’ connotes nothing but ‘open’, meaning
thereby that vacant posts which are sought to be filled by
earmarking it as ‘open’ do not fall in any category. One does
find cateqories like ‘open’ or ‘unreserved’ or ‘general’ being
widely used in course of recruitment drives but they are meant
to_signify the open/unreserved vacant posts on which any




18.
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suitable candidate can be appointed, regardless of the
caste/tribe/class/gender of such candidate. For all intents and
purposes, the vacancies _on __ posts _which  are
notified/advertised as open or unreserved or _general, as the
terms suggest, are not reserved for any
caste/tribe/class/gender _and are, thus, open to all
notwithstanding that a cross-section of society can also
compete for appointment on vacant posts which are ‘reserved’
- vertical or horizontal - as mentioned in _the
notification/advertisement.

66. Scenario 2, with which we are concerned, occurs when
there is a “Merit Induced Shift”. Although this shift is largely
referred to as migration, we find in Saurav Yadav (supra)
Hon'ble Ravindra Bhat, J. explaining the term as adjustment
of a reserve category candidate in the unreserved category
based on his/her merit.

67. Here, we do not see reason to agree with Mr. Gupta that
any shift or adjustment, or even migration as he contends, as
such is required where a candidate, who is also otherwise
entitled to compete and be selected for a reserved vacant post,
happens to outscore, outperform and outshine not only
reserved candidates but also general candidates and figures
at the top of the list of successful candidates prepared after a
qgualifying/preliminary examination (for
screening/shortlisting) solely by dint of the marks secured by
him/her _in such examination (without availing any
concession/relaxation) thereby entitling him/her to participate
in _the second tier of a further suitability test. Such a
meritorious candidate, notwithstanding that he/she belongs to
a reserved category, be it Scheduled Caste or Scheduled Tribe
or Other Backward Class, must of necessity (arising out of the
concept of equality before law and equal protection of the
laws in Article 14, and extended to Article 16 in matters of
public _employment) be treated as a candidate who has
competed for the ‘unreserved’ category and not the ‘reserved’
category, thereby obviating the need for any ‘migration’ or, so
to say, shift or adjustment.”

The plea of double benefit being made available to reserve

category candidates i.e. against reserved posts as well as unreserved

posts was also considered in Rajat Yadav (supra) in Paragraphs 48

to 50 which are as under:
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“48. Moving on with consideration of the objection regarding
‘double benefit’, we see no reason to agree.

49. A reserved category candidate, howsoever meritorious
he/she might be, in present times has to face stiff competition
from other equally meritorious candidates having regard to
dearth of jobs in our country. It is out of an anxiety to obtain
an employment that such a reserved category candidate
typically indicates the category to which he/she belongs for
being considered for appointment on a reserved vacancy.
Certainly, mere indication of one's reserved category in the
application form does not automatically qualify the candidate
for _appointment on a reserved vacant post but only enables
him/her to stake a claim amongst all reserved candidates
based on the inter se merit position. Equally, for a deserving
reserved category candidate to be appointed on an unreserved
vacant post, it is merit and merit alone that must determine
suitability. In other words, for the unreserved vacant posts,
the inter se merit among all the competing candidates serves
as the benchmark for appointment in public service.

50. Bearing such well-acknowledged legal position in mind,
we have no hesitation to record our clear agreement with the
view expressed by the Division Bench, notwithstanding the
assiduous arguments of Mr. Gupta. The premise underlying
the argument of potentially conferring ‘double benefit’ to the
candidates of the reserved category proceeds on an erroneous
assumption that a reserved category candidate is necessarily
availing the benefit of reservation at more than one/every
stage of a multi-tier process. It is entirely conceivable that a
candidate belonging to a reserved category may, on his or her
own _merit, secure marks in the preliminary stage exceeding
the cut-off for the unreserved category and may, likewise, on
cumulative assessment, surpass the unreserved cut-off in the
final stage as well. In such a situation, the reserved candidate
does not draw upon the benefit of reservation at any stage and
is entitled to be considered and appointed against an
unreserved vacant post purely on merit. The apprehension of
a_‘double benefit’, therefore, is misconceived, since the
availability of reservation does not operate as a bar for a
reserved category candidate from being considered on merit
against the unreserved category, placement therein depending
solely on merit demonstrably sufficient at the particular stage,
a proposition we propose to examine.”
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19. The policy of reservation as applicable in the State of U.P. is
determined by an enactment, namely, the U.P. Public Services
(Reservation for Scheduled Castes, Scheduled Tribes and Other
Backward Classes) Act, 1994 as amended from time to time, and
Government Orders on the subject issued by the State of U.P. These
enactments and Government Orders are referable to Article 16(4) of
the Constitution of India. Section 3 of the Act, 1994 deals with
reservation in direct recruitment. It is not in dispute that the service
and post in question fall in the category of public services and post
as defined in Section 2(c) of the Act, 1994, nor is the applicability
of the Act, 1994 to the case at hand in dispute. Section 3(6) relates
to adjustment of reserved category candidates in the unreserved
category on the basis of merit in an open competition with general

candidates. Section 3(6) reads as under:

3 (6) If a person belonging to any of the categories mentioned
in sub-section (1) gets selected on the basis of merit in an
open competition with general candidates, he shall not be
adjusted against the vacancies reserved for such category
under sub-section (1).

20. On a bare reading of the provisions of the Act, 1994,
especially Section 3(6), we find that the said provision does not
draw any distinction as to its applicability based on the stage of
recruitment, meaning thereby, it does not create any embargo on its
application to the initial stage of a selection, such as the stage of a
preliminary or screening test, as is to be held herein. In fact, the
aforesaid provision and the first issue referred by us earlier came up
for consideration before a Division Bench of this Court in the case
of U.P. Power Corporation Ltd. & Anr. Vs. Nitin Kumar & Ors.,
2015 SCC Online All 8611, and it was categorically held that the
principle which is embodied in Section 3(6) of the Act, 1994 is not

confined in its application only to the stage when the final select list
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is to be drawn up. We may quote Paragraphs 8 and 9 of the said

decision, which read as under:

“8. Section 3 (6) is a statutory recognition of the principle
that if a candidate belonging to a reserved category is
selected on the basis of merit in open competition with
general candidates, such a candidate is to be adjusted not
against the vacancies reserved for the reserved category to
which the candidate belongs but against the unreserved seats.
This proceeds on the foundation that where a candidate is
meritorious enough to be placed within the zone of selected
candidates independent of any claim of reservation and purely
on the basis of the merit of the candidate, the candidate ought
not to be relegated to a seat against the reserved category.
The simple reason for this principle is that reservation is a
process by which a certain number of posts or seats is carved
out for stipulated categories such as OBC, Scheduled Castes
and Scheduled Tribes. Unreserved seats do not constitute a
reservation for candidates belonging to categories other than
the reserved categories. An unreserved post or seat is one in
which every individual irrespective of the category to which
the person belongs can compete in open merit. Hence, the
principle which is embodied in Section 3 (6) is not confined in
its application only at the stage when the final select list is to
be drawn up. If the submission of the appellants were to be
accepted, that would result in seriously absurd consequences.
As the learned Single Judge noted, in the present case itself,
the petitioners who belong to the OBC category had in fact
secured higher marks in the written test than the last short-
listed candidate from the unreserved category. However, they
were sought to be excluded from short-listing for the
unreserved posts only on the ground that as a candidate who
had declared himself or herself to be of a reserved category,
that candidate would have to be excluded from shortlisting
from the unreserved category even if on the basis of the
position in merit, such a candidate would otherwise fall in the
list of short-listed candidates in the open or unreserved
category. Such a consequence would not be permissible in
law.

9. The principle of law has been laid down in the judgment of
the Supreme Court in Andhra Pradesh Public Service
Commission v. Baloji Badhavath- in the following
observations:
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"One other aspect of the matter must be kept in mind. If
category wise statement is prepared, as has been
directed by the High Court, it may be detrimental to the
interest of the meritorious candidates belonging to the
reserved categories. The reserved category candidates
have two options. If they are meritorious enough to
compete with the open category candidates, they are
recruited in that category. The candidates below them
would be considered for appointment in the reserved
categories. This is now a well settled principle of law as
has been laid down by this Court in several decisions”.

21. In Nitin Kumar (supra), as is evident from the above quoted
paragraphs, the O.B.C. category candidates had secured more marks
than the last shortlisted unreserved category but they were sought to
be excluded from shortlisting for the unreserved posts only on the
ground that as a candidate who had declared himself to be a
reserved category that candidate would not be included in the
shortlisted unreserved category, which was held to be impermissible
and this Court held that application of Section 3(6) of the Act, 1994
is not confined in its application only at the stage of final selection.
Similar fact situation arose in Special Appeal No. 200 of 2026 as
noticed by us in order dated 13.05.2026 passed in this appeal. The
O.M. dated 09.01.2020 does not take into consideration such fact
situation rather it contains omnibus provision regarding
migration/adjustment of reserved category candidates against
unreserved posts only at the stage of final selection which is not in

consonance with the law discussed.

22. Similarly, the Supreme Court of India in the case of Rajat
Yadav (supra) also applied such adjustment/migration at the

preliminary stage also.

23. Further, it is admitted to the Commission as recorded in the

order dated 26.05.2026 and the order dated 17.07.2026 passed in
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this appeal that the marks obtained by the candidates in the

preliminary/screening test stage are added to the final marks after

interview, based on which the merit list is to be prepared. We have

already quoted the order dated 17.07.2026. We may, therefore,

quote the order dated 26.05.2026 in this context, which is as under:

24.

"1. Heard.

2. Counsel for the Uttar Pradesh Public Service Commission
accepts that in this case marks obtained in the preliminary
examination are counted in the final result, therefore,
Section 3(6) of the Reservation Act, 2004 will come into the
picture and in this context the recent decision of Hon'ble the
Supreme Court dated 19.12.2025 passed in Civil Appeal
No.14112 of 2024; Rajasthan High Court and Others vs.
Rajat Yadav and Others will squarely apply. There is a
Division Bench judgment of this Court also dated
19.05.2015 rendered in Special Appeal No.310 of 2015; U.P.
Power Corporation Limited and Others vs. Nitin Kumar and
Others which would also apply in this case, as such, the
interim order dated 13.05.2026 granted earlier shall
continue till the next date of listing.

3. In view of the aforesaid discussion, it is made open to the
Commission to reconsider deletion of Condition No.10 of
the advertisement in question and if it is deleted then the
recruitment in question can go on subject to further
orders/final order in the appeal and the impugned circular
will not be used against the candidates in this recruitment.

4. List/put up this case on 29.05.2026, as fresh.

5. Let a copy of this order be provided to the parties today, if
possible."

In fact, Clause 2(c) of the advertisement dated 22.12.2025

itself provides for addition of marks of preliminary/screening test to

the marks obtained in interview for preparing the final merit. The

entire Clause 2 of the advertisement is quoted below:-

"2. By Notification No. 151-ayog/47-ka-4-2023/15/19/18,
dated 29 October 2025, issued by the Personnel Department-
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4, the "Uttar Pradesh Public Service Commission (Direct
Recruitment through Screening Examination) Regulations,
2025" have been promulgated and have come into force with
immediate effect. Relevant provisions of aforesaid
Regulations provides as follows:

(a) Notwithstanding anything otherwise contained in relevant
service rules regarding direct recruitment, the Commission
may, hold Screening Examination for selection of suitable
candidates for admission to interview.

(b) Where a Screening Examination is held, only such
candidates as qualify in the Screening Examination will be
entitled for Interview as per the standard of the Commission.

(c) The final merit order will be determined by adding 75%
marks in screening test and 25% marks in interview.

(d) The Screening Examination shall be held at places and on
dates and time as is fixed by Commission."
25. According to Clause 2(c) of the advertisement 75% marks
obtained in the screening test will be added while calculating and
preparing the final merit list. The remaining 25% marks would be
for interview, meaning thereby, there are only two stages of
examination, one is the screening test and the other is the interview.

There is no other examination in the interregnum.

26. The advertisement dated 22.12.2025 has been issued after
framing of the Uttar Pradesh Direct Recruitment through Public
Service Commission (Screening FExamination) Rules, 2025
(hereinafter referred to as 'the Rules, 2025") which have been made
by the State Government under the proviso to Article 309 of the
Constitution of India. Learned counsel for the Commission, Shri
R.K. Upadhyaya, accepts that these Rules, 2025 apply to the case at

hand and the advertisement has been issued in pursuance thereof.

27.  We find that, in fact, condition no. 2(c) in the advertisement

dated 22.12.2025 is verbatim reproduction of Rule 4(c) of the
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aforesaid Rules, 2025, which provide that the final merit order will
be determined by adding 75% marks in screening test and 25%

marks in interview. Rule 4(c) is as under:

“4. (c) The final merit order will be determined by adding

75% marks in screening test and 25% marks in interview.”
28. We may, at this stage, point out, that there is slight
discrepancy in Rule 1 Clause (iii) of the English version of the
Rules, 2025 viz-a-viz the Hindi version. On a reading of the Hindi
version, we find that the aforesaid Rules, 2025 applies where direct
recruitment is held on the basis of screening examination and

interview, both.

29. Learned counsel for the Commission placed heavy reliance
upon Rule 33(ii) of the U.P. Public Service Commission (Procedure
and Conduct of Business) Rules, 2011 which have been made under
Section 11 of the U.P. State Public Service Commission (Regulation
of Procedure) Act, 1985 to submit that the preliminary test
conducted by the Commission is only a screening test to find out
suitable candidate in required proportion as fixed in each category
reserved and unreserved for admission to the main examination or
interview, therefore, the need to prepare three lists without
permitting migration from reserve category to unreserved category

at this stage. Rule 33 (ii) reads as as under:-

"33. ... (ii) Preliminary examination shall mean screening
test to be conducted by the Commission with the purpose of
finding out suitable candidates in required proportion as fixed
by the Commission in each category, reserved and unreserved
for admission to the main examination or interview, as the
case may be;"

30. The submission of the learned counsel for the Commission

was that at the stage of preliminary examination/screening test,
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merit is not being determined and therefore, three separate lists
based on the category under which the candidate has applied, are
prepared i.e. the O.B.C., S.C./S.T. and Unreserved category and
candidates continue to remain in their respective category, which is
in consonance of the Supreme Court in the case of Chattar Singh &

Others Vs. State of Rajasthan & Others, AIR 1997 SC 303.

31. He initially submitted that there is no question of migration of
reserved category candidates to the list of unreserved category
candidates because merit is not determined at this stage, but
subsequently, as is recorded in our orders dated 26.05.2026 and
16.07.2026, he accepted the fact that 75% marks obtained in the
screening/preliminary test would be added to the final marks
meaning thereby the screening test will have a bearing on the final
marks and selection based thereon and interview will be only of
25% of total marks. Thus, the factual premise put forth by Shri
Upadhyaya which was the basis to justify non-adjustment/non-
migration at the preliminary stage, is incorrect rather non-existent,
admittedly so. The screening test in the case at hand is not stricto
sensu a mere shortlisting exercise instead it has bearing on the final
selection, substantially, as, largely (75% marks) the marks in the
final selection are based on this very test and interview comprises of

only 25% of total marks.

32.  We pointedly asked Shri R.K. Upadhyaya, learned counsel for
the Commission as to whether in the case of Chattar Singh (Supra),
the marks of the preliminary/screening test were added or were to
be added while preparing final merit list, he fairly submitted that,
that was not the issue, meaning thereby, marks of the preliminary
exam or screening test were not added while preparing the final
merit. The Rule position and facts of this case in this regard are

different from Chattar Singh (supra).
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33. Apart from the fact that in Chattar Singh (supra) marks of the
preliminary test were not added to the final marks of the final exam,
we find that certain rules applicable in the State of Rajasthan were
considered in the case of Chattar Singh (Supra) and validity of the
said rules was not under challenge. Further, Chattar Singh's case
has been considered in a recent judgment of Hon'ble the Supreme
Court reported in Rajat Yadav (supra), which also pertained to State
of Rajasthan, wherein the marks which were to be awarded at the
stage of preliminary/screening test, were to be added while
preparing the final merit list, and the reserved category candidate
had not been extended any relaxation/concession, in that
eventuality, the Supreme Court after taking into consideration
Chattar Singh and distinguishing it, held in Paragraphs 68 to 74 of

the judgment as under:-

"68. In a two-tier process, as in the present case, we wish to
illustrate how, generally, the exercise of screening/short-
listing of candidates (belonging to General/Open, Scheduled
Caste or Scheduled Tribe or Other Backward Class, etc.,
categories) with five times the number of vacancies in each
category, who would literally be gaining the 'pass’ to reach
the second tier to participate in the typewriting test on
computer can be conducted without complaints of
unfairness and non-transparency in the process. Say, 100
vacancies in the General/Open category are notified and a
similar number for the reserved categories is also notified.
Five times the number of vacancies would mean not more
than 500 candidates can be screened/shortlisted for the
General/Open category. At the outset, based on the
performance of the candidates who take the written test, the
recruiting authority has to screen/short-list the candidates to
be included in the General/Open category and subsequently
for reserved categories. Judicial notice can be taken that
this exercise is often facilitated by preparing a broad-sheet,
also called a short-list, containing names of all the
candidates (who acquit themselves successfully in the
written test). For the preparation of the short-list for the
General/Open category, candidates are first arranged strictly
in descending order of merit and, thereafter, candidates
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falling short of the cut-off for such category figure in
descending order of merit according to their respective
reservation category in separate short-lists. If any candidate,
say 'C', being the member of a Scheduled Caste or
Scheduled Tribe or Other Backward Class, outscores the
candidates not belonging to any reserved category in the
written test, he/she shall be included in the short-list for the
General/Open category. At this stage, there is no question of
any migration; merit is the only criterion amongst all
candidates who have to be seen as belonging to
General/Open category. Once 'C' gains the 'pass’ for the
second-tier process and qualifies in the typewriting test on
computer obtaining marks in excess of the requisite marks,
his/her marks obtained in such test would be required to be
added to the marks obtained in the written test. Once again,
a broad-sheet has to be prepared based on cumulative scores
containing names of all the candidates in order of highest to
lowest marks with the more meritorious candidates,
obviously, figuring at the top. Preparation of this broad-
sheet is a handy tool for drawing up the final merit list of
candidates. From the broad-sheet, names of candidates
drawn up in order of merit with candidates ranked
according to their marks in descending order, commonly
called the Combined Merit List, ought to reflect where each
one of the aspiring candidates stand on merit. If 'C’ figures
within the first 100 candidates in order of merit, i.e., the
number of vacant posts for the General/Open category,
he/she shall be counted as a General/Open candidate for the
purpose of appointment. Here too, there is no question of
migration for the reason we have already indicated above,
i.e., merit being the only criterion and not caste/tribe/gender,
etc. If 'C' does not figure in the first 100 candidates and
whilst preparing the merit list of reserved category
candidates it is found that he/she figures within the specified
number of vacancies in the reserved category to which
he/she belongs and which can be filled up by appointing
him/her, he/she ought to be counted as a candidate of such
reserved category for appointment. If 'C' fails to figure in
the merit list for the reserved category list as well, question
of his/her appointment would not arise.

69. We, however, sound a note of caution that our
observations above are relatable to the selection process of
the kind under consideration. It has not been shown with
reference to the recruitment rules that the same ordain
otherwise. If, at all, the recruitment rules governing any
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selection process ordain otherwise than what is observed
above, obviously the recruitment rules would have precedence
subject to the condition that such rule passes the test of
constitutionality.

70. Reverting to the appeals under consideration, we see no
reason to say that there has been a 'migration’, in the sense
of either an adjustment or a shift being made. At the time of
screening/short-listing of candidates based on their
performance in the qualifying examination and even
theredfter, initially all the aspiring candidates including the
reserved candidates should be seen as General/Open
candidates. If such a candidate, notwithstanding that he/she
belongs to a reserved category maintains excellence in
standard even in the second tier of examination (typewriting
test, in this case), he/she would cease to be treated as a
candidate belonging to any category and entitled to
treatment as a candidate seeking appointment on a vacant
post which is categorised as General/Open. Should there be
a decline in performance in the second tier test pushing out
the candidate from the zone of consideration for
appointment on posts which are open or unreserved or
general but not beyond the zone for the reserved vacant
posts, it is necessary to regard him/her as a candidate
belonging to the reserved category to which he/she belongs,
thereby paving the way for him/her to stake a claim for
consideration for appointment on an appropriate reserved
vacant post.

71. In the milieu of facts, none of the petitioning candidates
has been shown to have availed of any concession/relaxation.
No law either rule or executive instruction has been shown
which prevented the High Court from treating the reserved
candidates as General/Open candidates once it transpired
that they outshone the latter. Question of any migration or
deriving twin benefits of migration did not and could not arise
in the circumstances.

72. If we accept the proposition advanced by the appellants,
it would not only have a detrimental impact on candidates
from the disadvantaged sections but also erode the
principles enshrined in the Constitution.

73. Now, turning to Chattar Singh (supra) which was
heavily relied on by the appellants, we have to record that
the ratio laid down therein must be appreciated in its proper
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context. In that case, the scheme of examination clearly
provided that the marks obtained in the preliminary
examination would not be considered for the determination
of final merit. The rule therein, appearing from paragraph 5
of the decision, read as follows:

5. Rule 13 of the Rules prescribes the mode of conducting
preliminary as well as Main Examination. It reads as under:

"13. Scheme of Examination, personality and viva voce test.-
The competitive examination shall be conducted by the
Commission in two stages, i.e., Preliminary Examination and
Main Examination as per the scheme specified in Schedule
IIl. The marks obtained in the Preliminary Examination by
the candidates, who are declared qualified for admission to
the Main Examination will not be counted for determining
their final order of merit..."

It is in view of this rule that this Court held that the claim of
reserved category candidates to be accommodated in the
open category on the basis of marks obtained will be
determined at the final stage. We find no reason to differ
from that principle. However, the facts of the present case
stand on a distinct footing. First, the main written
examination here is not a mere preliminary/screening test
but an integral and substantive component of the selection
process, carrying 300 marks out of a total of 400
constituting 75% of the final assessment. Its weight and
determinative value distinguish it from the limited
preliminary stage examination contemplated in Chattar
Singh (supra), thereby rendering that ratio inapplicable to
the present factual matrix. Secondly, the inclusion of a
reserved category candidate in the open merit list at the
stage of shortlisting cannot be equated with migration’, for
no benefit or concession of reservation is availed. Such
Inclusion is purely merit-based and, therefore, stands on a
plahe distinct from the concept of 'migration’ as addressed
in Chattar Singh (supra).

74. Before we part, we find it necessary to enter a caveat. A
situation could arise, if the aforesaid principles were applied,
of a reserved category candidate based on his/her
performance outshining General/Open candidates and
figuring in the General merit list, but finding the options to be
limited. He/she may, as a consequence of being counted as a
General candidate, lose out on a preferred service or a
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preferred post because the same is reserved for a reserved
category candidate. Should such an eventuality occur, the
same is bound to breed dissatisfaction, disappointment and
displeasure which are not in. the interests of public service.
After all, fairness matters even in public employment. Where
adjustment against the unreserved category would, result in a
more meritorious reserved category candidate being
displaced in favour of a less meritorious candidate within the
same category for a preferred service or a preferred post
within the reserved quota, the former must be permitted to be
considered against the service/post in the reserved quota. This
would ensure merit being preserved both across categories
and within them, and that reservation functions as a means of
inclusion rather than an instrument of disadvantage. The
approach adopted by us in holding so is consistent with the
view expressed by this Court, encapsulated in paragraph 24.1
of Alok Kumar Pandit (supra). We may also mention here that
prior to the view expressed in Alok Kumar Pandit (supra), the
High Court at Calcutta in a somewhat like situation took the
same view in Mukul Biswas v. State of West Bengals."

34. Further, the Supreme Court, for the reasons given in the
above-quoted paragraphs, held that inclusion of Reserved category
candidates in the Unreserved category would have to take place in
such a scenario. The factual position in the case before us is similar
to that of Rajat Yadav (Supra). In this view of the matter, reliance

placed by Shri R.K. Upadhyaya, learned counsel for the

Commission upon Chattar Singh (Supra) is misplaced.

35. Chattar Singh's case is not applicable to the recruitment at
hand, for various reasons; firstly, the issue involved therein was
very different from the one involved herein. The question of
migration or inclusion of reserve category candidates in the
unreserved category list was not involved therein. In the said
judgment, the issue was regarding interpretation of proviso to Rule
13, which permitted the Commission to lower the cut-off marks by
5% for Scheduled Caste candidates. The second question was as to

whether the benefit of the said proviso to Rule 13 of the relevant
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rules was available to OBC candidates or not, which are not the
issues involved herein. Of course, while considering the said issue,
towards the end of the judgment, it was mentioned that under the
latest amendment to the relevant rules, separate lists are required to
be published by the Service Commission in respect of the
candidates in the respective categories so as to make up number of
candidates 15 times the notified or anticipated posts/vacancies so as
to enable them to appear in the main examination. Learned counsel
for the Commission laid great emphasis on these observations, but
this aspect of the matter and the judgment in Chattar Singh has
already been considered in Rajat Yadav extensively, and not only it
has been distinguished on the issues involved before us, but, even
otherwise, the implementation and application of the policy of
reservation in this regard has been explained in detail. We have
already quoted relevant extracts thereof, therefore, Chattar Singh
does not help the cause of the Commission on the issues involved
herein. There is no rule of recruitment made by the State of U.P. as

applicable in this case which prohibits such adjustment/migration.

36. Learned counsel for the Commission also placed before us a
situation where a reserved category candidate is included in the list
of successful candidates at the preliminary or screening stage but in
the final selection he secures lower rank amongst the unreserved
category, whereas, a reserved category candidate who had secured
less marks than him in the OBC category at final/screening stage
secures higher rank in the reserved category consequently is entitled
to a higher post whereas the reserved category candidate who had
had been included in the unreserved category gets a lower post or
does not get the preferred post where the recruitment is for various
selection/post such as Provincial Civil Services Examination

(Executive), etc., and posed a question, whether this will not defeat
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his rights and will it not be unfair? because if he continues in the list
of reserved category this prejudice will/would not be caused. This
conundrum has been answered by the Supreme Court in para 74 of

Rajat Yadav (supra) which we quote once again:

“74. Before we part, we find it necessary to enter a caveat. A
situation could arise, if the aforesaid principles were applied,
of a reserved category candidate based on his/her
performance outshining General/Open candidates and
figuring in the General merit list, but finding the options to be
limited. He/she may, as a consequence of being counted as a
General candidate, lose out on a preferred service or a
preferred post because the same is reserved for a reserved
category candidate. Should such an eventuality occur, the
same is bound to breed dissatisfaction, disappointment and
displeasure which are not in. the interests of public service.
After all, fairness matters even in public employment. Where
adjustment against the unreserved category would, result in a
more meritorious reserved category candidate being
displaced in favour of a less meritorious candidate within the
same category for a preferred service or a preferred post
within the reserved quota, the former must be permitted to be
considered against the service/post in the reserved quota. This
would ensure merit being preserved both across categories
and within them, and that reservation functions as a means of
inclusion rather than an instrument of disadvantage. The
approach adopted by us in holding so is consistent with the
view expressed by this Court, encapsulated in paragraph 24.1
of Alok Kumar Pandit (supra). We may also mention here that
prior to the view expressed in Alok Kumar Pandit (supra), the
High Court at Calcutta in a somewhat like situation took the
same view in Mukul Biswas v. State of West Bengals."

37. The law as elucidated by the Supreme Court in Rajat Yadav

(supra) (para 74, etc.) is a complete answer to the question posed by

learned counsel for the Commission, as aforesaid.

38. The O.M. dated 09.01.2020 apparently contains an omnibus
provision which applies the principle of adjustment/migration as
referred above only at the final stage and not at the initial stage of

preliminary test or screening test, irrespective of the fact situation
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occurring in a particular recruitment and irrespective of the
conditions of recruitment as determined by an enactment or Rules
made by the State, such as, in a fact situation as occurred in Nitin
Kumar (supra) and one which had occurred in Special Appeal No.
200 of 2026 decided on 12.05.2026 as referred in our order dated
13.05.2026 passed in this appeal or for that matter in a case such as
the one at hand where the marks obtained in the
preliminary/screening test are to be added to the final marks of the
final examination. O.M. dated 09.01.2020 thus suffers from non-
application of mind to relevant aspects as noticed. A blanket
decision, assuming that the Commission has jurisdiction in this
regard, such as the one contained in O.M. dated 09.01.2020, is
apparently not in consonance with the law as enunciated by the
Division Bench in Nitin Kumar (supra) as also the decision of the

Supreme Court of India in Rajat Yadav (supra)

39. We are conscious of the fact that in the case at hand, the
preliminary/screening test has not been held as yet, but in Special
Appeal No. 200 of 2026 which we have quoted in our order dated
13.05.2026 in this appeal, referred above, we found that a situation
arose where the cut-off marks of the O.B.C. was higher than the
Unreserved category and the Commission ousted the O.B.C.
candidate from consideration in the main examination at the
preliminary/screening stage itself on the ground that he has not
secured the minimum cut-off marks for his own category, oblivious
of the fact, that he had secured higher marks than the minimum cut-
off for the Unreserved category. As such O.B.C. candidates were
not adjusted/migrated to unreserved category, the result was that the
O.B.C. category candidates in spite of having secured more marks
than the Unreserved category candidate, even if at the stage of
preliminary/screening test, were ousted from further consideration

in the main examination, whereas, the Unreserved category
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candidate, even after having secured less marks, was allowed to
appear, therefore, we had observed in the said case that this would
be a case of apparent violation of Article 16(1) of the Constitution
of India. The situation was similar to that of Nitin Kumar (supra).
This is relevant in the context of O.M. dated 09.01.2020 which does

not take into consideration such a fact situation.

40. In view of the above, inclusion or adjustment of a reserve
category candidate in the list of unreserved category candidates,
which the Commission refers as migration is applicable even at the
preliminary or screening test stage, especially where the marks
obtained in such preliminary/screening tests are added to the marks
of the final selection or a fact situation as existed in Nitin Kumar
(supra). The legal position in this regard has been settled by a
Coordinate Bench of this Court in the case of Nitin Kumar (supra).
Such migration or adjustment was also applied by the Supreme
Court in Rajat Yadav (supra) at the preliminary/screening test stage
which was a case where the reserved category candidate had not
availed any relaxation or concession, therefore, the logical and legal
inference is that the same is applicable even at the
preliminary/screening test stage, especially where the marks of the
preliminary/screening test are added to the final marks of the final
selection, and in a case where the reserved category candidates have
not claimed or availed any relaxation or concession, such as the
case at hand. In this case, it is not the case of the opposite parties in
the counter affidavit that the appellants-petitioners have claimed or
availed any relaxation or concession referable to Section 8 of the
Act, 1994 or the O.M. dated 09.01.2020. In fact, the appellants-
petitioners have specifically averred in Para 5 of the rejoinder
affidavit that they have not claimed or taken any relaxation or

concession while filling up the form for being considered for
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selection. The situation could be different if marks obtained in such
preliminary or screening or shortlisting test are not added to the
final marks/final selection and the situation as discussed in Nitin
Kumar (supra) and Special Appeal No. 200 of 2026, does not exist,
but, the O.M. dated 09.01.2020 does not contain any application of
mind to different fact situations which may exist instead it contains
an omnibus and blanket provision which is bound to result in
violation of valuable constitutional and legal rights of reserved
category candidates in respect to migration/inclusion of/to

unreserved posts at the preliminary stage, as discussed.

41. The O.M. dated 09.01.2020 and the decision dated 18.12.2019
referred therein insofar as it restricts the migration or adjustment of
reserved category candidates to the unreserved category at the the
final stage of selection only, suffers from non-application of mind to
relevant aspects and is unreasonable. There is no constitutional or
legal basis for such a blanket prescription, that too, by the
Commission, especially when Section 3(6) of the Act, 1994 does
not put any such restriction. Further, in the present case, it is the
admitted position that marks obtained in the preliminary/screening
test are added to the final marks of the final selection, as already
discussed, therefore, in view of the Supreme Court judgment in
Rajat Yadav (supra), the said part of the OM dated 09.01.2020

cannot be applied to the case at hand.

42. On the point of relaxation/concession as referred in Section 8
of the Act, 1994 or the OM dated 09.01.2020 there is no averment
in counter affidavit to the effect that any such relaxation or
concession has been claimed or extended to the appellants-
petitioners at the preliminary/screening stage. In fact, in para 5 of

the rejoinder affidavit, the appellants-petitioners have categorically
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stated that none of the appellants have taken any relaxation while

filling application form for the selection in question.

43. In view of the above discussion, and considering the Rule
position and fact in this case, reliance placed by the counsel for the
Commission on a Division Bench judgment in Sanjeev Kumar
Singh vs. State of U.P. and others; 2007 (2) ESC 1042 (All) is of
no help as the Rules in the said case did not require addition of
marks obtained in the preliminary examination to the final
selection/marks and and it was a judgment rendered prior to
judgment of Supreme Court in Rajat Yadav (supra) . Likewise the
coordinate Bench judgment in Special Appeal No. 763 of 2026
(Pankaj Verma and others vs. State of U.P,. and another) held the
appeal as not maintainable as it was directed against a procedural
order passed by the learned Single Judge which did not decide any
issue and in this context made some prima facie observations were
made which do not constitute a binding ratio or precedent, for
obvious reasons, as such, said decision is also of no help to the
Commission on the aforesaid issue, especially in view of the

discussions already made.

44. The other issue to be considered by us is as to whether the
O.M. dated 09.01.2020 insofar as it restricts migration/adjustment
of reserved category candidates to the unreserved category, in the
event the former secures marks above the cut-off marks of the
unreserved category, to only such reserved category candidates who
have not claimed or availed any relaxation or concession in the
minimum eligibility/qualifying standards/norms, is sustainable in

law?

45. In this regard, the legislative policy, as already stated,

pertaining to reservation in the matter of employment to posts under
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the State Government is contained in the Act, 1994, especially
Section 3(6) thereof which pertains to inclusion/adjustment
(migration) of reserved category candidates in unreserved category.
Section 3(6) of the Act, 1994 entitles a reserve category candidate
to be adjusted in the open category on the basis of merit, Section 8
speaks of concession. The Act of 1994 categorically permits
concession and relaxation vide Section 8 thereof, which reads as

under:

“8. Concession and relaxation. — (1) The State Government
may, in favour of the categories of persons mentioned in sub-
section (1) of Section 3, by order, grant such concessions in
respect of fees for any competitive examination or interview,
and relaxation in upper age limit, as it may consider
necessary.

(2) The Government Orders in force on the date of the
commencement of this Act, in respect of concessions and
relaxations, including concession in fees for any competitive
examination or interview and relaxation in upper age limit
and those relating-to reservation in direct recruitment and
promotion, in favour of categories of persons referred to in
sub-section (1), which are not inconsistent with the provisions
of this Act, shall continue to be applicable till they are
modified or revoked, as the case may be.”
46. The said provision does not contain any prohibition or
embargo as to the migration or inclusion of reserve category
candidates in the list of unreserved category candidates after having
availed concession or relaxation as envisaged therein. In fact, this
issue came up for consideration before the Hon'ble the Supreme
Court in the case of Jitendra Kumar Singh and another vs. State
of U.P. and others; (2010) 3 SCC 119, wherein the scheme of the
Act of 1994, including Section 8 thereof and the instructions issued

by the Government on the question in issue were considered and

their Lordships held as under:
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“70. It was strenuously argued by Mr. Rao and Dr. Rajeev
Dhawan that Section 3 (6) of the Act of 1994 does not permit
the reserved category candidates to be adjusted against
general category vacancies who had applied as reserved
category candidate. In the alternative, learned counsel had
submitted that at least such reserved category candidate who
had appeared availing relaxation of age available to reserved
category candidates cannot be said to have competed at par
in Open Competition with General category candidates, and
therefore, cannot be adjusted against the vacancies meant for
General Category Candidates.

71. We are of the considered opinion that the concessions
falling within Section 8 of the Act of 1994 cannot be said to be
relaxations in the standard prescribed for qualifying in the
written examination. Section 8 clearly provides that the State
Government may provide for concessions in respect of fees in
the competitive examination or interview and relaxation in
upper age limit.

72. Soon dafter the enforcement of the 1994 Act the
Government issued instructions dated 25.03.1994 on the
subject of reservation for Scheduled Caste, Scheduled Tribe
and other backward groups in the Uttar Pradesh Public
Services. These instructions, inter alia, provide as under:-

"4. If any person belonging to reserved categories is selected
on the basis of merits in open competition along with general
candidates, then he will not be adjusted towards reserved
category, that is, he shall be deemed to have been adjusted
against the unreserved vacancies. It shall be immaterial that
he has availed any facility or relaxation (like relaxation in
age limit) available to reserved category."

From the above it becomes quite apparent that the relaxation
in _age limit is merely to enable the reserved category
candidate to compete with the general category candidate, all
other things being equal. The State has not treated the
relaxation in age and fee as relaxation in the standard for
selection, based on the merit of the candidate in the selection
test i.e. Main Written Test followed by Interview. Therefore,
such relaxations cannot deprive a reserved category
candidate of the right to be considered as a general category
candidate _on the basis of merit in the competitive
examination. Sub-section (2) of Section 8 further provides that
Government Orders in force on the commencement of the Act
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in_respect of the concessions and relaxations including
relaxation in upper age limit which are not inconsistent with
the Act continue to be applicable till they are modified or
revoked.”

47. The Supreme Court considered the Government instructions
dated 25.03.1994 which did not prohibit the migration of such
reserve category candidates to the unreserved category if they had
secured the requisite marks, merely because they had availed
certain concessions or relaxations referable to Section 8 of the Act
of 1994. Thus, the State policy was found to be very categorical in
this regard. Accordingly, based on the aforesaid legislative policy
and the policy of the State evinced in the G.O. dated 25.03.1994,
the Supreme Court opined that such relaxations cannot deprive a
reserve category candidate of the right to be considered as a general
category candidate on the basis of merit in the competitive

examination.

48. In fact, the Supreme Court in Jitendra Kumar Singh (supra)
held that such concession or relaxation in fee or age are not
relaxation/concessions in the standard prescribed for qualifying an

examination.

49. It also noticed sub-section (2) of Section 8, which clearly
provided that Government Orders in force on the commencement of
the Act of 1994 in respect of concessions and relaxations, including
relaxation in upper age limit, which are not inconsistent with the
Act, continue to be applicable till they are modified or revoked.
These observations were necessary as the Act of 1994 had come
into force subsequent to the aforesaid G.O. dated 25.03.1994. In
fact, the Act of 1994 was notified in the Gazette on 23rd March,
1994, but as per Section 1(2), it is deemed to have come into force

on 11th December, 1993.
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50. The judgment in Jitendra Kumar Singh (supra) came up for
consideration in the case of Niravkumar Dilipbhai Makwana vs.
Gujarat Public Service Commission and others, (2019) 7 SCC
383, and their Lordships observed in paras 24, 25 and 26 of the

report as under:

“24. Now, let us consider the judgment in Jitendra Kumar
Singh (supra). In this case, this Court was considering the
interpretation of Subsection (6) of Section 3 of U.P. Public
Services (Reservation for Scheduled Castes, Scheduled Tribes
and Other Backward Classes) Act, 1994 (for short "1994
Act") and the Government Instructions dated 25.03.1994.
Sub section (6) of Section 3 of this Act provided for
reservation in favour of Scheduled Castes, Scheduled Tribes
and other Backward Classes which is as under:

"(6) If a person belonging to any categories mentioned in sub-
section (1) gets selected on the basis of merit in an open
competition with general candidates, he shall not be adjusted
against the vacancies reserved for such category under sub-
section (1)."

25. The State of U.P. issued Instructions dated 25.03.1994 on
the subject of reservation for Scheduled Castes, Scheduled
Tribes and Other Backward Groups in the Uttar Pradesh
Public Services. Last line of these instructions is as under: "It
shall be immaterial that he has availed any facility or
relaxation (like relaxation in age limit) available to reserved
category."

26. On consideration of subsection (3) of Section 6 of the
1994 Act and the Instructions dated 25.03.1994, this Court
held that grant of age relaxation to a reserved category
candidate does not militate against him as general category
candidate if he has obtained more marks than any general
category candidates. This judgment was based on the
statutory interpretation of 1994 Act and the Instructions dated
25.03.1994 which is entirely different from the statutory
scheme under consideration in the instant appeal. Hence, the
principle laid down in Jitendra Kumar Singh (supra) has no
application to the facts of the present case.”
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51. Of course, in the aforesaid case of Niravkumar Dilipbhai
Makwana (supra), the reservation policy as evinced in the
Government Orders/Circulars/O.Ms which were applicable was

different from the one in the State of U.P.

52. Similarly, the case of Jitendra Kumar Singh came up for
consideration before the Supreme Court in another case, namely,
Gaurav Pradhan and others vs. State of Rajasthan and others;

(2018) 11 SCC 352, and their Lordships held in para 32 as under:

“32. We are of the view that the judgment of this Court in
Jitendra Kumar Singh which was based on statutory scheme
and the Circular dated 25-3-1994 has to be confined to
scheme which was under consideration, statutory scheme and
intention of the State Government as indicated from the said
scheme cannot be extended to a State where the State
circulars are to the contrary especially when there is no
challenge before us to the converse scheme as delineated by
the Circular dated 24-6-2008.”
53. The said decision came up for consideration in Ajit Kumar P.
vs. Remin K.R., (2015) 16 SCC 778; Vikas Sankhala vs. Vikas
Kumar Agarwal, (2017) 1 SCC 350 and Union of India and others
vs. Sajib Roy, 2025 SCC OnLine SC 1943. These were all cases
where the legislative policy or the Government policy, on the
question of migration of reserve category candidates to unreserved
category after having availed relaxation or concession in age etc.,
was different from the one prevailing in the State of U.P, therefore,

in Sajib Roy (supra), the Supreme Court ultimately opined in para

32 as under:

“32. On an analysis of the aforecited cases, we summarise as
follows:

Whether a reserved candidate who has availed relaxation in
fees/upper age limit to participate in open competition with
general candidates may be recruited against unreserved seats
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would depend on the facts of each case. That is to say, in the
event there is no embargo in the recruitment
rules/employment notification, such reserved candidates who
have scored higher than the last selected unreserved
candidate shall be entitled to migrate and be recruited against
unreserved seats. However, if an embargo is imposed under
relevant recruitment rules, such reserved candidates shall not
be permitted to migrate to general category seats.”

54. In this context, we may point out that in spite of opportunity
having been given vide our order dated 17.07.2026 the State of U.P.
which is opposite party no. 1 in the writ petition and respondent no.
1 in the special appeal has chosen not to file any counter affidavit.
The Commission’s counter affidavit also does not mention any
revocation or modification of the Government Order dated
25.03.1994 which was considered in the case of Jitendra Kumar
Singh nor does it refer to any Government Order or policy decision
having been taken by the State Government putting an embargo on
shifting/migration of reserved category candidates to the list of
unreserved category candidates in the event they had been granted
relaxation/concession as envisaged in Section 8. How far the
Commission can put such condition or embargo is another issue

touching upon its jurisdiction, as discussed earlier.

55. In this very context we may also refer to the decision of the
Supreme Court in the case of Chaya and others vs. State of
Maharashtra and another, rendered in Civil Appeals arising out
of SLP (C) Nos. 14517-14539 of 2025, decided on 23rd March,
2026, which was a matter pertaining to candidates who had availed
relaxation in the qualifying examination to become eligible for the
main selection process and in that context, the question arose as to
whether the said reserve category candidates are entitled to migrate
to the open/unreserved category on the basis of merit secured in the

main examination. It was a case where 5% relaxation in the
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qualifying examination for TET was granted to reserved category
candidates and the Supreme Court held that not only this was
permissible under the relevant Rules and circulars, it merely created
a level playing field as the inter se merit for appointment had to be
determined solely on the basis of performance in the main
examination, therefore, migration of such reserve category to the
open category was held as permissible, especially as, no such
relaxation had been granted in the main examination and no
concession/relaxation had been granted in educational or
preferential qualification. The Supreme Court considered various
decisions, including Jitendra Kumar Singh etc., as referred to
hereinabove, as also Pradeep Kumar's case, and ultimately opined

in para 19 as under:

“19. From the aforesaid decisions, the following legal
principles can be culled out: -

(i) A concession/relaxation in a qualifying examination merely
enables entry of a candidate into the zone of consideration
and cannot be treated as relaxation in the standard prescribed
for qualifying the written examination if such relaxation does
not affect the merit which has to be determined solely on the
basis of performance in the main examination and the
interview, if any.

(ii) A relaxation or concession in the qualifying examination
merely creates a level playing field where no concession or
relaxation is granted in the ultimate selection and the same is
solely made on the basis of inter se merit.

(iii) If a candidate belonging to a reserved category, does not
fulfil the essential eligibility criteria prescribed for a
selection, he/she cannot be permitted to migrate to an open

category.

(iv) Migration of a reserved category candidate who has
availed of a concession/relaxation in qualifying
examination depends on the Recruitment Rules or the
employment notification. If such Recruitment Rules or
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employment notification permits such migration, the same is
permissible.

(v) Such migration shall also be permissible if the
Recruitment Rules or employment notification are either silent
or do not expressly prohibit it.”

56. Clause (iv) of para 19 of the said decision is on the same lines
as Sajib Roy (supra). Inter alia the law laid down in Chaya (supra)
is that migration of reserved category candidates who had availed
concession or relaxation in qualifying examination to the general
category depends on the recruitment rules or employment
notification. If they permit such migration it is permissible. Further,
such migration is also permissible where the Rules or notifications
are either silent or do not expressly prohibit it. We may clarify that
such concession or relaxation may be in respect of fees and age or
in respect of minimum qualifying standard. Chaya (supra) fall in
the latter category whereas Jitendra Kumar Singh (supra) fall in

the former category.

57. In this very context, we may also refer to another decision
reported in AIR 2024 SC 2147; Deependra Yadav and others vs.
State of Madhya Pradesh and others, wherein a similar provision
prescribing adjustment/migration of reserved category candidates, if
they have availed any relaxation had been brought into operation by
amendment of the relevant service rules, which were considered by
a Single Judge Bench of the High Court which allowed the petition
and after affirmation of the judgment by a Division Bench in appeal
matter went to Hon’ble the Supreme Court. During pendency of the
proceedings before the Courts the State of Madhya Pradesh restored
the pre-amendment position and the Supreme Court observed as

under:
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“30. We may also note that Rule 4(3)(d) (I1I) of the Rules of
2015 patently harmed the Interests of the reservation category
candidates, as even meritorious candidates from such
categories, who had not availed any reservation
benefit/relaxation, were to be treated as belonging to those
reservation categories and they were not to be segregated
with meritorious unreserved category candidates at the
preliminary examination result stage. As a result, they
continued to occupy the reservation category slots which
would have otherwise gone to deserving reservation category
candidates lower down in the merit list of that category, had
they been included with meritorious unreserved category.
candidates on the strength of their marks.

31. In Saurav Yadav and Ors. v. State of U.P. and Ors. 2020 :
INSC:714: (2021) 4 SCC 542, a 3-Judge Bench of this Court
dffirmed the principle that candidates belonging to any of the
vertical reservation categories would be entitled to be
selected in the 'open category and if such candidates
belonging to reservation categories are entitled to be selected
on the basis of their own merit, their selection cannot be
counted against the quota reserved for the categories of
vertical reservation that they belong to. It was further
observed that reservations, both vertical and horizontal, are
methods of ensuring representation in public services and
these are not to be seen as rigid 'slots', where a candidate's
merit, which otherwise entitles him to be shown in the open
general category, is foreclosed. The Bench further observed
that the 'open category' is open to all and the only condition
for a candidate to be shown in it is merit, regardless of
whether reservation benefit of either type was available to
him or her.

32. This being the settled legal position, it appears that the
State of Madhya Pradesh itself realized the harm that it was
doing to the reservation category candidates and chose to
restore Rule 4, as it stood earlier, which enabled drawing up
the result of the preliminary examination by segregating
deserving meritorious reservation category candidates with
meritorious unreserved category candidates at the
preliminary examination stage itself. As this was the process
that was undertaken after the Judgment in Kishor Choudhary
(supra), whereby a greater number of reservation category
candidates cleared the preliminary examination and were
held eligible to appear in the main examination, there can be
no dispute with the legality and validity of such process.”
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58. The Act of 1994, enacted by the State Legislature, does not
contain any such embargo or prohibition preventing a reserve
category candidate from being included in the list of unreserved
category candidates merely because of any relaxation or concession
availed by him as referred in Section 8 thereof. The Act, 1994 is
relevant as regards migration in a case of concession or relaxation
other than in age, and fee. In fact, the Government instructions
dated 25.03.1994, considered in Jitendra Kumar Singh, permit

such migration in a case of relaxation in age, etc.

59. Initially learned counsel for the Commission relied upon the
decisions reported in (2019) 7 SCC 383, Nirav Kumar Dilipbhai
Makwana vs. Gujarat Public Service Commission & Others; and
Paragraph No. 32 of the decision reported in (2025) SCC OnLine
SC 1953, Union of India & Others Vs. Sajib Roy, to contend that
wherever there is a circular putting an embargo that in any case
where concession/relaxation has been taken by Reserved category
candidate, such as, in the matter of age, payment of fee etc. in case
of direct recruitment, then they cannot compete against non-
reserved vacancies and cannot be counted against them. According
to him, the embargo referred in Paragraph 32 of the Sajib Roy
(Supra) is contained in the Office Memo dated 09.01.2020,
therefore, in the event the appellants-petitioners are claiming or are
granted any relaxation or concession in the matter of age, payment
of fee etc. as a Reserved category candidate, then they cannot claim
to be included in list of Unreserved category, but, subsequently
during course of argument he made a volte face, that, for
recruitment to posts in the services of the Government of U.P., by
the Commission, relaxations in the matter of fee, age limit etc., as

prescribed in Section 8 of the Act, 1994, are not treated as an
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impediment for the purposes of such inclusion/migration. He stated
that in the recruitments held by the Commission albeit at the stage
of final selection, the word 'relaxation’' in O.M. dated 09.01.2020
has a different meaning than what is referred in Section 8 of the

Act, 1994.

60. In this context, he invited our attention to the impugned O.M.
dated 09.01.2020 to submit that the relaxations spoken of therein,
are with regard to relaxation in minimum qualifying/eligibility
standards/norms and not age, fee, etc. Shri R.K. Upadhyaya
emphasized that the O.M. dated 09.01.2020 applies only where
relaxation/concession is granted to any Reserved category candidate
in the qualifying standards/norms, which did not include fee, age
limit and number of attempts. We may in this context refer to para
71 of the judgment in Jitendra Kumar Singh (supra), which has
already been quoted, wherein the Supreme Court of India also
observed that relaxation/concession falling within Section 8 of the
Act, 1994 can not be said to be relaxation in the standards
prescribed for qualifying in the written examination. Likewise are
the observations of Supreme Court in Para 19 of Chaya and others
(supra). It seems Shri Upadhyaya’s contention is on the same lines.
We asked Shri Upadhyaya as to what is meant by terms - 'Aharkari
Manak' used in the said O.M. dated 09.01.2020, he submitted that it
would mean minimum qualification such as educational
qualification, qualifying marks (cut off), etc. but not age, fee, etc.
He referred to Para 19 (d) of the Commission’s counter affidavit in
this regard. In view of his statement, O.M. dated 09.01.2020 will
not apply in cases of relaxation/concession in age, fee, etc. as
referred in Section 8 of the Act, 1994 and also to the case at hand as
it is nobody’s case that appellants-petitioners had claimed or availed

any such relaxation/concession in the minimum qualifying standard
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as referred by Shri Upadhyaya, in fact, migration is to take place
only if reserved category candidate had secured more than the cut

off marks for the general category in the screening test.

61. There is no averment in the counter affidavit filed by the
Commission that any such relaxation in qualifying standards/norms
as referred in O.M. dated 09.01.2020 had been claimed or availed
by the appellants before us and there is a contrary assertion in 5 of
the rejoinder affidavit of appellants-petitioners, therefore, even
otherwise, the said condition in the O.M. cannot be an impediment
in adjustment of the appellants-petitioners in the reserved category

based on their marks at the initial or final stage of selection.

62. Shri R.K. Upadhyaya further stated that this O.M. dated
09.01.2020, even otherwise, applies onlyin a case where
recruitment which is held on the basis of preliminary examination,
main examination, interview and screening test, all four, and not to
other examinations such as the one at hand, where there are only
two stages of examination. He categorically stated that O.M. dated
09.01.2020 has no application to the recruitment in question. We
asked Shri Upadhyaya whether this statement has been made on
affidavit filed by the Commission, he could not point out any such

averment in the counter affidavit of the Commission.

63. Iirespective of the aforesaid statement of Shri R.K.
Upadhayay, learned counsel for the Commission, in the facts of this
case and the discussion already made, as marks of the screening test
are to be added to the final marks, the O.M. dated 09.01.2020 will
not have any application to the recruitment in the case at hand and
also to fact situation such as the one discussed in Nitin Kumar
(supra) and Rajat Yadav (supra) as also the fact situation in Special

Appeal No. 200 of 2026 as discussed.
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64. The decision of the Supreme Court in the case of Union of
India and Another vs. Satya Prakash and others; JT 2006 (4) SC
524 which was relied upon by Shri Upadhyaya does not help the

cause of the Commission in any manner, in this regard.

65. In view of the discussion already made, reliance placed by the
Commission on the decisions referred above is misplaced,
especially as, they have been considered in the subsequent decision
in Rajat Yadav (supra), wherein the facts and issues involved were
very similar to the one at hand. The relevant extracts of the said
decision have already been quoted earlier and we are of the opinion
that the case at hand is squarely covered by the said decision,
especially as, the decisions rendered by the Supreme Court in the
cases of Vikas Sankhala (supra), Pardeep Singh Dehal (supra),
Gaurav Pradhan (supra), Saurav Yadav and others vs. State of
Uttar Pradesh and others; (2021) 4 SCC 542, Niravkumar
Dilipbhai Makwana (supra), Government (NCT of Delhi) vs.
Pradeep Kumar; (2019) 10 SCC 120, Sadhana Singh Dangi vs.
PinklI Asati; (2022) 12 SCC 401, Ramnaresh @ Rinku Kushwah
vs. State of Madhya Pradesh; (2024) SCC OnLine SC 2058, Alok
Kumar Pandit vs. State of Assam; (2012) 13 SCC 516, and many
other decisions, including Jitendra Kumar Singh (supra), have

been considered in Rajat Yadav (supra).

66. The assertion of counsel for Commission that impugned
advertisement and notification were issued prior to the decision in
Rajat Yadav (supra) has no relevance. All judgments apply
retrospectively unless specifically made prospective. The said
judgment has clarified the law on the subject. Moreover the
selection in question is still pending. The preliminary
exam/screening test has also not been held. The decision in Rajat

Yadav (supra) and the law enunciated therein squarely applies to the
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case at hand. It is also the requirement of Article 16(1) of the
Constitution of India. Any other understanding or application of
Rules and Office Memorandum to selection at hand will be

unconstitutional.

67. We may in this very context point out that so far as
reservation policy applicable to public services and posts in the
State of U.P. is concerned, the same is governed and determined by
a legislative enactment as already referred of the year 1994 and
Government Orders issued by the State of U.P. These are matters
purely within the domain of the ‘State’ and are referable to Article
16(4) and 16(4-A), apart from relevant entries in the relevant List of
the Seventh Schedule of the Constitution of India. Conditions of
recruitment and conditions of service are the domain of the
employer under Article 309 of the Constitution, which in this case is
the State of U.P. The policy of reservation is applied in the context
of the services and the posts under the ‘State’, therefore, it is part of
the conditions of recruitment/conditions of service which are to be
determined by the State Government. The Commission is not the
employer under Article 320 (1) of the Constitution, it has the duty to
conduct examinations for appointments to the services of the
‘State’. It has no authority to decide the conditions of service,
including the policy of reservation and its modalities. It is required
to be consulted only on matters referred in Article 320 (3) of the

Constitution of India.

68. The functions of the Commission are enumerated in Article
320 of the Constitution of India. Article 320 reads as under:

“320. Functions of Public Service Commissions: (1) It shall
be the duty of the Union and the State Public Service
Commissions to conduct examinations for appointments to the
services of the Union and the services of the State
respectively.
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(2) It shall also be the duty of the Union Public Service
Commission, if requested by any two or more States so to do,
to assist those States in framing and operating schemes of
joint recruitment for any services for which candidates
possessing special qualifications are required.

(3) The Union Public Service Commission or the State Public
Service Commission, as the case may be, shall be consulted--

(a) on all matters relating to methods of recruitment to civil
services and for civil posts;

(b) on the principles to be followed in making appointments to
civil services and posts and in making promotions and
transfers from one service to another and on the suitability of
candidates for such appointments, promotions or transfers;

(c) on all disciplinary matters dffecting a person serving
under the Government of India or the Government of a State
in a civil capacity, including memorials or petitions relating
to such matters;

(d) on any claim by or in respect of a person who is serving or
has served under the Government of India or the Government
of a State or under the Crown in India or under the
Government of an Indian State, in a civil capacity, that any
costs incurred by hi m in defending legal proceedings
instituted against hi m in respect of acts done or purporting to
be done in the execution of hi s duty should be paid out of the
Consolidated Fund of India, or, as the case may be, out of the
Consolidated Fund of the State;

(e) on any claim for the award of a pension in respect of
injuries sustained by a person while serving under the
Government of India or the Government of a State or under
the Crown in India or under the Government of an Indian
State, in a civil capacity, and any question as to the amount of
any such award,and it shall be the duty of a Public Service
Commission to advise on any matter so referred to them and
on any other matter which the President, or, as the case may
be, the Governor of the State, may refer to them:Provided that
the President as respects the all-India services and also as
respects other services and posts in connection with the
dffairs of the Union, and the Governor as respects other
services and posts in connection with the affairs of a State,
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may make regulations specifying the matters in which either
generally, or in any particular class of case or in any
particular circumstances, it shall not be necessary for a
Public Service Commission to be consulted.

(4) Nothing in clause (3) shall require a Public Service
Commission to be consulted as respects the manner in
which any provision referred to in clause (4) of article 16
may be made or as respects the manner in which effect may
be given to the provisions of article 335.

(5) All regulations made under the proviso to clause (3) by the
President or the Governor of a State shall be laid for not less
than fourteen days before each House of Parliament or the
House or each House of the Legislature of the State, as the
case may be, as soon as possible dfter they are made, and
shall be subject to such modifications, whether by way of
repeal or amendment, as both Houses of Parliament or the
House or both Houses of the Legislature of the State may
make during the session in which they are so laid.”
69. Article 320 (4) specifically prohibits the Public Service
Commission from being consulted as respects the manner in which
any provision referred to in Article 16(4) may be made or as
respects the manner in which effect may be given to the provisions
of Article 335 i.e., it is prohibited from being consulted in respect of
matter pertaining to reservation in public services and maintenance
of efficiency in this regard. This provision itself indicates that these
are matters purely in the domain of the ‘State’ and the Commission

has not jurisdiction or role in this regard. It is the policy of the State

in this regard which has to be followed by the Commission.

70. It has the power to decide the ‘procedure or method of
recruitment’, that too, subject to the enactments, rules and
Government Orders issued by the Government in this regard, if any,
which may be applicable to the specific public service or post in
question, as, there are specific service rules for separate services

and cadres in different departments of the State of U.P. prescribing
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the conditions of recruitment also, including reservation, therefore,
whatever procedure for recruitment is to be determined by the
Commission, of course, it has authority in this regard under the
relevant Act i.e. U.P. State Public Service Commission (Regulation
of Procedure) Act, 1985, Rules and Regulations made by it, but they
are subject to the enactments, Rules and Government Orders
referred hereinabove, and, there is no way that the Commission can
encroach upon the domain of the State Government to frame the
conditions of service and recruitment, including the reservation
policy as applicable in the State in this context. We may in this
context refer to the decision of the Supreme Court of India reported
in (2003) 11 SCC 559; State of Punjab and others vs. Manjit

Singh and others, relevant extracts of which are quoted below:

“9. In the present case, the stand of the appellant Commission
is that for medical services where the members of service
have to deal with the health and life of the people, they must
have some minimum standard of efficiency and it is the
bounden duty of the Commission to ensure the same. It is
perhaps with this view in mind that the Commission fixed 45%
minimum qualifying cut-off marks for general category
candidates and 40% cut-off marks for Scheduled Caste
candidates. We feel, here lies the fallacy in the whole
reasoning of the Commission. It is no doubt true that the
Commission is an independent and autonomous body and has
to work without influence of any authority or the Government.
It is rather under duty to act independently. But at the same
time the fact cannot be lost sight of that the State Government
is competent to lay down the qualifications for different posts,
and frame rules for the purpose or take policy decisions
which may of course not be against the law. In this context,
we may refer to the provisions contained under Article 320 of
the Constitution. It reads as under:

“320. Functions of Public Service Commissions.—(1) It shall
be the duty of the Union and the State Public Service
Commissions to conduct examinations for appointments to the
services of the Union and the services of the State
respectively.
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(2) It shall also be the duty of the Union Public Service
Commission, if requested by any two or more States so to do,
to assist those States in framing and operating schemes of
joint recruitment for any services for which candidates
possessing special qualifications are required.

(3) The Union Public Service Commission or the State Public
Service Commission, as the case may be, shall be consulted—

(a) on all matters relating to methods of recruitment to civil
services and for civil posts;

(b) on the principles to be followed in making appointments to
civil services and posts and in making promotions and
transfers from one service to another and on the suitability of
candidates for such appointments, promotions or transfers;

(c) on all disciplinary matters dffecting a person serving
under the Government of India or the Government of a State
in a civil capacity, including memorials or petitions relating
to such matters;

(d) on any claim by or in respect of a person who is serving or
has served under the Government of India or the Government
of a State or under the Crown in India or under the
Government of an Indian State, in a civil capacity, that any
costs incurred by him in defending legal proceedings
instituted against him in respect of acts done or purporting to
be done in the execution of his duty should be paid out of the
Consolidated Fund of India, or, as the case may be, out of the
Consolidated Fund of the State;

(e) on any claim for the award of a pension in respect of
injuries sustained by a person while serving under the
Government of India or the Government of a State or under
the Crown in India or under the Government of an Indian
State, in a civil capacity, and any question as to the amount of
any such award,

and it shall be the duty of a Public Service Commission to
advise on any matter so referred to them and on any other
matter which the President, or, as the case may be, the
Governor of the State, may refer to them:
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Provided that the President as respects the all-India services
and also as respects other services and posts in connection
with the affairs of the Union, and the Governor, as respects
other services and posts in connection with the affairs of a
State, may make regulations specifying the matters in which
either generally, or in any particular class of case or in any
particular circumstances, it shall not be necessary for a
Public Service Commission to be consulted.

(4) Nothing in clause (3) shall require a Public Service
Commission to be consulted as respects the manner in which
any provision referred to in clause (4) of Article 16 may be
made or as respects the manner in which effect may be given
to the provisions of Article 335.

(5) All regulations made under the proviso to clause (3) by the
President or the Governor of a State shall be laid for not less
than fourteen days before each House of Parliament or the
House or each House of the legislature of the State, as the
case may be, as soon as possible after they are made, and
shall be subject to such modifications, whether by way of
repeal or amendment, as both Houses of Parliament or the
House or both Houses of the legislature of the State may make
during the session in which they are so laid.”

It is to be noted that under clause (3), the Union Public
Service Commission or the State Public Service Commission,
has to be consulted by the Government relating to methods of
recruitment in civil services and for civil posts, promotions
and transfers as well as about suitability of candidates etc.
The consultation may also be in regard to disciplinary matters
dffecting a person serving under the Government. We then
find that clause (4) particularly provides that nothing in
clause (3) shall require consultation of the Commission in
respect to the manner in which any provision referred to in
Article 16(4) may be made or the manner in which the effect
may be given to the provisions of Article 335. We may peruse
clause (4) of Article 16 and Article 335. They read as follows:

“16.(4) Nothing in this article shall prevent the State from
making any provision for the reservation of appointments or
posts in favour of any backward class of citizens which, in the
opinion of the State, is not adequately represented in the
services under the State.
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335. Claims of Scheduled Castes and Scheduled Tribes to
services and posts.—The claims of the members of the
Scheduled Castes and the Scheduled Tribes shall be taken into
consideration, consistently with the maintenance of efficiency
of administration, in the making of appointments to services
and posts in connection with the affairs of the Union or of a
State:

Provided that nothing in this article shall prevent in making of
any provision in favour of the members of the Scheduled
Castes and the Scheduled Tribes for relaxation in qualifying
marks in any examination or lowering the standards of
evaluation, for reservation in matters of promotion to any
class or classes of services or posts in connection with the
dffairs of the Union or of a State.”

Article 16(4) deals with reservations and Article 335 pertains
to consideration of reservation consistent with the
maintenance of efficiency of the administration. As indicated
earlier, clause (4) of Article 320 clearly provides that
consultation of the Commission would not be necessary in the
matters relating to Articles 16(4) and 335. Therefore, it would
be a matter of policy to be decided by the State Government
as to what measures, if necessary, may be provided regarding
reservations vis-a-vis maintenance of efficiency in services.
Where no special qualification or any prescribed standard of
efficiency over and above the eligibility criteria is provided by
the Rules or the State, it would not be for the Commission to
impose any extra qualification/standard supposedly for
maintaining minimum efficiency which, it thinks, may be
necessary. No consultation with the Commission, in such
matters, is envisaged in view of clause (4) of Article 320 of
the Constitution.

12................... Therefore, the stand of the appellant
Commission in this case that, it being an independent body, is
not subservient to any authority or the State Government,
hence it is competent for it to lay down the minimum
efficiency standards including in the matters which may fall
within the purview of Article 335 of the Constitution, is
erroneous.”

71. Thus, the Commission should have first of all considered
whether it has the authority to decide on matters pertaining to

reservation in view of the law discussed hereinabove.
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72. No such enactment as is referred in Article 321 pertaining to

State of U.P. has been brought to our notice.

73. Learned counsel for the Commission referred to Section 11 of
the U.P. Public Service Commission (Regulation or Procedure) Act,
1985 to defend the said OM as being referable to the power vested
under it. Section 11 empowers the Commission only to make Rules
not inconsistent with the provisions of the Act, 1985 for regulation
of its procedure. The Act, 1985, as is evident from its long title, has
been enacted to provide for certain matters relating to the procedure
of the Commission and the conduct of its business. The Act, 1985,
for the reasons already given above especially in view of Article
320 (4) and the decision in Manjit Singh (supra), can not be given
meaning beyond the scope of Article 320 and other relevant
provision of the Constitution of India and cannot be interpreted to
confer jurisdiction which the Constitution does not confer upon it,
certainly not by encroaching upon the domain of the ‘State’ as
already discussed. We have already held the O.M. dated 09.01.2020
and the decision contained therein to be inapplicable to the facts of
this case and certain situations as mentioned earlier, therefore, we
are not conclusively pronouncing any judgment on the jurisdiction
of the Commission in this regard, but such a blanket decision as
contained in the O.M. dated 09.01.2020 ignoring the fact situations
and Rule position as discussed is clearly unreasonable and can lead
to unnecessary litigation. Whether Commission has power to
impose such conditions vide O.M. dated 18.12.2009 and 09.01.2020
regarding reservation policy and its application or not? Whether
such an omnibus O.M. dated 09.01.2020 containing a blanket
decision is otherwise sustainable? Whether it can be applied to all
recruitments mechanically without reference to specific condition of

recruitment prescribed in Rules of the concerned Department?
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These issues are required to be considered and answered by the
Commission as per law, at the earliest, keeping in mind what has

been discussed herein.

74. It would be better if the State Government comes up with a
specific and comprehensive policy in this regard, as it is competent
to do so under Article 16(4) of the Constitution and the Act, 1994,

so that such issues do not arise in future.

75. An objection was raised by the Commission’s counsel as to
the very maintainability of the writ petition at the behest of the
appellants-petitioners as they had already applied for being
considered for recruitment on various dates between 27.12.2025 to
09.01.2026 in pursuance to the advertisement dated 22.12.2025,
condition no. 10 which they subsequently challenged in the writ

petition. According to him this was impermissible in law.

76. Learned counsel for the appellants-petitioners on the other
hand relied upon a judgment of Hon’ble the Supreme Court in Dr.
(Major) Meeta Sahai vs. State of Bihar and others; (2019) 20 SC
17, especially paragraph 17, to contend that merely because they
had applied in pursuance to the advertisement dated 22.12.2025 and
filed the writ petition subsequently, this would not operate as
estoppel and embargo in law as regards maintainability of such
petition, especially as, the petition was filed before start of the
selection process. Paragraph 17 of the aforesaid report reads as

under:

“17. However, we must differentiate from this principle
insofar as the candidate by agreeing to participate in the
selection process only accepts the prescribed procedure and
not the illegality in it. In a situation where a candidate alleges
misconstruction of statutory rules and discriminating
consequences arising therefrom, the same cannot be
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condoned merely because a candidate has partaken in it. The
constitutional scheme is sacrosanct and its violation in any
manner is impermissible. In fact, a candidate may not have
locus to assail the incurable illegality or derogation of the
provisions of the Constitution, unless he/she participates in
the selection process.”

77. No doubt, in view of the law declared in Paragraph 17 of the
aforesaid report, there is no impediment in maintainability of the

writ petition of the appellants-petitioners.

78. In this very context we may refer to some other decisions of
the Supreme Court of India reported in 1997 (9) SCC 527; Raj
Kumar & Ors. vs Shakti Raj & Ors. wherein Hon’ble the Supreme
Court after considering the earlier judgment reported in Madan Lal
vs. State of J&K and others; 1995 (3) SCC 486 observed that
principles of estoppel, acquiescence and waiver do not apply where
the recruitment has been held de hors the Rules. Para 16 of the said

report reads as under:

“16. Yet another circumstance is that the Government had not
taken out the post from the purview of the Board, but after the
examinations were conducted under the 1955 Rule and dfter
the results were announced, it exercised the power under the
proviso to para 6 of 1970 notification and the post were taken
out from the purview thereof. thereafter the Selection
Committee was constituted for selection of the candidates.
The entire procedure is also obviously illegal. It is true, as
contended by Shri Madhava Reddy, that this Court in Madan
Lal vs. State of J & K [(1995) 3 SCC 486] and other decisions
referred therein had held that a candidate having taken a
chance to appear in an interview and having remained
unsuccessful, cannot turn round and challenge either the
constitution of the selection Board or the method of Selection
as being illegal; he is estopped to question the correctness of
the selection. But in his case, the Government have committed
glaring illegalities in the procedure to get the candidates for
examination under 1955 Rules, So also in the method of
selection and exercise of the power in taking out from the
purview of the and also conduct of the selection in
accordance with the Rules. Therefore, the principle of
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estoppel by conduct or acquiescence has no application to the
facts in this case, thus, we consider that the procedure offered
under the 1955 Rules adopted by the Government or the
Committee as well as the action take by the Government are
not correct in law.”

79. Likewise, in Dr. (Major) Meeta Sahai (supra), the Supreme
Court of India has held in paragraphs 16 and 17 thereof as under:

“16. It is well settled that the principle of estoppel prevents a
candidate from challenging the selection process after having
failed in it as iterated by this Court in a plethora of
judgements including Manish Kumar Shahi v. State of Bihar4,
observing as follows:

“16.We also agree with the High Court that after having
taken part in the process of selection knowing fully well
that more than 19% marks have been earmarked for
viva voce test, the appellant is not entitled to challenge
the criteria or process of selection. Surely, if the
appellant's name had appeared in the merit list, he
would not have even dreamed of challenging the
selection. The appellant invoked jurisdiction of the High
Court under Article 226 of the Constitution of India
only dfter he found that his name does not figure in the
merit list prepared by the Commission. This conduct of
the appellant clearly disentitles him from questioning
the selection and the High Court did not commit any
error by refusing to entertain the writ petition.”5 The
underlying objective of this principle is to prevent
candidates from trying another shot at consideration,
and to avoid an impasse wherein every disgruntled
candidate, having failed the selection, challenges it in
the 4 (2010) 12 SCC 576 5 See also: Madan Lal v. State
of J&K [(1995) 3 SCC], Marripati Nagaraja v. State of
A.P.[(2007) 11 SCC 522], Dhananjay Malik v. State of
Uttaranchal [(2008) 4 SCC 171] and K.A. Nagamani v.
Indian Airlines [(2009) 5 SCC 515] Page | 11 hope of
getting a second chance.

17. However, we must differentiate from this principle insofar
as the candidate by agreeing to participate in the selection
process only accepts the prescribed procedure and not the
illegality in it. In a situation where a candidate alleges
misconstruction of statutory rules and discriminating



56
SPLA No. - 233 of 2026

consequences arising therefrom, the same cannot be
condoned merely because a candidate has partaken in it. The
constitutional scheme is sacrosanct and its violation in any
manner is impermissible. In fact, a candidate may not have
locus to assail the incurable illegality or derogation of the
provisions of the Constitution, unless he/she participates in
the selection process.”
80. In this case wvalidity of the impugned condition of
advertisement has been challenged on the anvil of Constitutional
provisions and law declared by the Supreme Court of India in this
regard, that too, before preliminary/screening test had been held,
albeit, after applying for such consideration. Fundamental
constitutional and legal issues being involved regarding right of fair
consideration in matter of recruitment to posts under the
Government referable to Articles 16 and 14 of the Constitution,
there is no question of estoppel, etc., as asserted by the

Commission. Such an objection has also been considered and

rejected in Rajat Yadav (supra) (Paragraphs 41 to 47).

81. We are of the considered opinion that there was/is no
impediment in maintainability of the writ petition at the behest of

the appellants-petitioners.

82. In view of the above, we declare that the said O.M. dated
09.01.2020 does not apply to the recruitment at hand. Condition no.
10 of the advertisement dated 22.12.2025 qua recruitment to the
post in question is set aside. Commission should consider
applicability of Condition no. 10 to recruitment for other posts
which have been advertised for recruitment and take an early

decision to avoid further litigation.

83. We further direct the Commission to revisit the OM dated
09.01.2020 in its application to recruitments to be conducted by it in

the light of discussion made hereinabove, especially as the
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Commission conducts recruitment for various services/posts under
the Government governed by different Rules/Orders of recruitment.
A considered decision, after scrutinizing the law on the subject
should be taken by it within three months keeping in mind all
relevant aspects and the test of constitutionality on the anvil of
Articles 14, 16 and Part XIV, especially Article 309, 320, etc. of the
Constitution so that future recruitments do not get entangled in
further litigation. The State Government is also directed to consider
and clarify its stand by laying down a specific policy in this regard

as per law, as referred earlier, within three months.

84. In view of the aforesaid, appellants-petitioners if they secure
more marks than the minimum cut-off for the Unreserved category
in the screening test will have to be included in the Unreserved
category and the recruitment shall be held accordingly in terms of
the judgment in Rajat Yadav (supra), and the discussion made

hereinabove.

85. The special appeal and the writ petition are allowed in the

aforesaid terms.

(Manjive Shukla,J.) (Rajan Roy,J.)

September 29, 2026
Santosh/-

High Court of Judicature at Allahabad,

Lucknow Bench
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