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1. The issue involved in present case is a mixed issue of fact and law.
The petitioner before this Court is Bharat Heavy Electricals Ltd., Jhansi
Unit, Jhansi (for short “BHEL”) and respondents are BHEL Contract
Workers Union (for short “Workers Union”) representing contractual

appointees by the BHEL.

2. The Workers Union have approached Labour Commissioner, U.P.
at Kanpur by way of filing an application under the provisions of
Contract Labour (Regulation and Abolition) Act, 1970 r/w U.P. Contract
Labour (Regulation and Abolition) Regulations, 1975 that they are
working through different contractors from last many years and their

work 1s of permanent nature. They are discharging different work as per
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their respective contract and their work is equal to similarly situated
regular employees of BHEL, therefore, respondents are entitled for equal

pay on principle of equal pay for equal work.

3. The Labour Commissioner called parties to submit their respective
replies as well as documentary evidence and finally vide an order dated
05.01.2005 held that contractual workers are entitled for equal pay on
principle of equal pay for equal work. Aforesaid conclusion was based
on documentary as well as oral material available on record such as : (7)
Orders issued by the officers of the establishment from time to time, (i1)
Documents relating to work completion observation sheet, (iii) C-oft
(compensatory of notice letter), (iv) Gate Passes of Contract workers, (v)
Wage Siips, (vi) Log-book, (vii) Machine/crane operating permit order,
(viii) Experience and Character certificates issued by the officers of the
establishment to the Contract workers and certificate of award, (ix) Duty
Roster, (x) Order issued by the ofticers of the BHEL Establishment,
directing contract workers discharge the work relating to Assembling,
Welding, Brazing, Electrical Maintenance, Draft man, Machinist etc.;
(x1) Report and Enquiry report submitted by the Deputy Labour

Commissioner, Jhansi Region, Jhansi.

4. Relevant part of impugned order dated 05.01.2005 is quoted

below :-

“1 GIT 3T T¢I T FeTse F1E T4 GI8T BT Hacaler= Ud GoIeioT [T 14T/
&G 133 T3 GreFl H 5 Flads & FARFRTT GRT FHI-THT T 7T
SIS T HIIGT Fael] HTeo1ader $lie, &t HTqT Ga-r 97, I qrd, da gl
T g, H17) BT STTRICT Fael] GIHT 1T TF TIdS & HT4H11ea] 1T
SRl ST FRA FHIVT Y TIT YOEFR &&&Y JId gl drel FHIT G 47
FIFIeld &1 Tl STHHT0T GIRT Hegd Gl 7 Sleetle@d e+ SITaaIsr qiaar
JHF] 3 e § 38 FFR & F18T Fegd 184 74 8/ 5 GRT GH1act] § Jqcise
THET GIeqT T TeqgT 13T 4T 598 @F 8 [& Flasa & =<7 dlaar
STHFT FIRT [T ST qIet #1491 U7 I &1 &ig 19977 781 8lar & |
Gl 1 T T 913 STgfdendr 1 gid! & | dfaar e & Ff
Gga G b FAF AT FT AL UG F1 GrI~T Fe7 HT FHIUT G FHT
JaeTIehT FIABIT & SAET] GI7T [64T TIaT 8 | 3G T 5 His Gag 761 & 1%
g1t Fi3eT S1A% TSI 3 BRI & TIIE0T UF 9397 5 H1 &¢d & 3117
FIIEIT G 3% FYX FIABIT 3 1497 Fi A7 51d & | AT G2 37 Hidal
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1A & FY GIATHIR] FT g [TV Te) G1dT 8. | HEge 137 14 @1eq & 78
5 & 7 1 FIASIT @ SRFIRE] ZIRT HTGT (77T @b Jerd dlaar SJ1ae] T
SIT=TRE [T SITHIARUT 7 13T SIaT 6T & | 351 99T § 7eqd dredl &,
Sl & T8 T & I Jrd] GIaer d18@ 397 Z1 Ted 13T 573 dre
PI] Bl T~ &3 H FIUel 8 T TE &y &4 & 41 57 Sl Bl 4 TG~
FA & A1 [HFHT FHIRY] IR 1397 TId1 8 | HIG8I @ 3727 et & T8 T8
8 &5 Tfder 4Aw) @ g8 / 7eliT / Iee 39T Tle &l HTIRE FF FH
P17 &S Y & RG] Tl & | 3H B [Q19~1 HIAaT HHS] &l TIdSH ZIRT
[T 7T FETeT= Sl T F i ATl 73 ZIT 1591 T | S e &
JE T Zldl & 3 [~ TiaersiAal &1 @ay &7 & [Feiia a7 vd e g
Wi @1 HATTE & BT AR 11 T11._AdI% 3] Wl &l 18] =7 1did T
forge g7 3R 951 & HaAd FHard & gaard T4 & SR T 5ar
T 8 | B2 ZIRT UF J1ed] F7 qctiah 41 13537 T4 15112 Z1°T Fiaar siAei &l
UG dleeT T salFedd B~ STFeq T 3ca1la Fral &1
T F3- & GBI HIG I [0 74 8 | 381 4 F qlaar 9181 ZRT
TI7% & &Y § FEd 517 & FHIVEGEY Foqd 137 73 Siier/ Uier &1 7T 8
RaicierT ara=f areg @ ot 3ear 741 | I9gFd Gredl & sracdind &

GITI7E G F T8 dd JGT 195 817 & 1& Tlaer S8% [Imd FH1a]
& TEIIE & dIT G 4] BIAIAT H =< &I F1d R 8 317 FIasi ZIeT
TG TFTT T T Fig BIF 78] BT TG & | T 7 Ieia14 & [ Gardicia
q&] ZT 391 3T A% & THIY H B3 AHeled1T T18T Fegd Ta 1331 TaT 8 |

FUGFT TIETT UF iG] @ HaReFT G4 FIasiT § Giaer s/ (114747 va
FeH1e) FHRATH1970 & HAId 17 T3 98707 92 37 957 31y, ST &5
S GRT J&=ITeTT &1 JTcTse FH3TE1 T AT U Sird 1071 &7 o siaeiiaT
13T | ST ST & TE TE 8 135 3T FHI0T U J7 [ &% Fiaar 95
[R5 &e7 U [Rfeg wiFar & #1 8 @iaqr e R @y & fdvges
el & [ay [T 77 A8 71 4.12.2002 T 9@ 74 Fewigal &
FATET TIaSIH & 136G T FIIied 8 el 23.12.2002 &1 9Tl
IR 13T 71T & | 3% HIaIeT JuGFT Focig-] & Bereaey Jlasi & 13&g
FIRETTT AT -1940 F1 §RT-62 T deqma=il [Hgarae & [Ha%F 70 &
S off fafees Frdaret sraart T 8 1

3 URAT F A gR W0 AHT FRT [T FRGTA HE 2162
(T 37720) / 36-2-127 (TH TH) -90 Ia7idh 24.4.1990 157&a ZRT VR0 7
IRIT ZAAFIT FEIT 1 GHET 31391 7 FJge1 H Flecileadd et 18 Fidarsil
/ GHI] H BT HHF] T 9157 19189 1387 77 & @1 41 a7 7 ferar 747 |
FFT SHTGTAT & [T 81 & Feaeaeq &g ol Sali=a107 FET Tea=2 Flas
Ffvg @Al 7 dfaer 91a% [alSd 781 &< d&al & 9k 7 & 39 89 34
ST &1 §RFE8 @ SiaTld Gofia THIOT GF & A7 13547 o Gebar & | 357
TR i3 o1 GIAGIHR [A18g #1471 § Flaar 918 Hals 8q agdd 41 781
TTtd & Fhel & | G~ T FH0T H 0 Y9030 Ul FIdsI ZIT §8 GHT-7
77 AT G1AH Bl NG F1ET 7 [T Y S & JH10T 97T 5V 8, S
[aagna 7818/
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I [AdIG @ GHIIRT THET T] U Hayiia [daR &34 & T4Iq 3 3
[5rt 97 qgear g 1d Ho dloyeogoyeio, Fidl GIRT 397 HIdSH 4 faf4=1
3PQRT & HIegH G TlaaT Y] &7 58 UHIT U7 UG 1T F 149157 13537 STIaT
V8T & 15178 ST 11 24.4.1990 ZIT F1AqT 914 @ (47151 &1 4198
147 717 81 78 e 1 FHI0IA 81 g1 8 13 Eidar S1Aw] 3 e diad & ciene
F1F FT GIIETTT T 7T HdRE 14T SITI=1R0T 41 FIasI & AT8F1RaT
F oren @ & 1347 ST & 3717 g7 TiAeT SAF] & FYT FIAs 3 497 v 37
I9H &I 13 571 T8 &1 ddHIT 7 TIas ZIT 441 GIaar 9131 @7 [
1337 77 78T 81 3, 218 TiaaT FIHH] HT Jor-IcHd F1d 130T Hege a7
T | 3HF HIARFT B FIAqT H1A% HHT-=0] FEIT 87 HTIGTT Iaid 24-
04-90 ZIRT Flaai=_a Fizarsi & [Haisia qrd 73 | 38 Ga¢ § Teeayqol fa~ ol
THHE/ THIT H 7 & G197 & F1 131797 41 Iqc78 FHI0T TF G187 3
HTYR T X 5T 4 5 Y % gl & 13 265 Tidql 19%] ZRT 8] e
1397 57 BT 8 1 FIas & HaAd FH1RE] 1T 1591 SIaT 81 5i7% dider
YAB] & U &1 ] 9rd 74 ST5T @ d &9 & el & dIe BT Glleid
FT BB

Teqd T & TR G753 THE UGl F1Z BRI T@] 8 13 [o1da S8R G2
3Pl & HregH & [RA5id Giaer 9A%] &1 378 THEE JHIR HT GHIT 1
& et @] T [HI/Ad HH1F] Bl 154 51 3 37+ & FH & T2 YT 1341
T

HATT FHET T] T YU &G & 1391 Fe7 & TG 7 A T Fal § 18
Fo7r Gl 7 JlecileEdd T 265 FIAGT HHE TSI ZIRT H18 [HFN51T eIt
[afa FHaidar & aerae da7 Ud ST 7 917 & §Fa 81 3T AR 3
BETETEY HaIET FldaT HHF da+ U7 T 977 I&1 &7 W UF I&H] THT AT
Fe7 & BT G [T G 9T dlo o Fo Tato, FH T IHaifad &
PRI VI 3 [91HT FHTE] 1 d U = 977 189 577 36 &1

q IR AchTlcrds THIT & I 8171 | 13T F1 Fid Gaied &l va 37 GHged,
T 1 Ga=1e UF Fiaarerd 8q Hivd &1 T

5. Aforesaid order was challenged by petitioner BHEL in present

petition and following interim order was passed on 06.05.2005 :-

“Sri Shashi Nandan, Senior Advocate assisted by Sri KM. Asthana has
accepted notice on behalf of respondent-3. Learned Standing Counsel
represents respondent nos. 1, 2 and 4. They pray for and are granted
three weeks’ time to file counter affidavit. Rejoinder affidavit may be
filed within one week thereafter.

List on 13th July, 2005.

Till the next date of listing recovery proceedings in terms of Labour
Commissioner, U.P, Kanpur dated 5th January, 2005 (Annexure 7 to
the writ petition) shall remained stayed so far as it pertains to the
petitioner. However, this order will not affect the right of the
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employees to enforce the recovery against the contractor in terms of
order dated 5th January, 2005.”

6. This writ petition is pending for last more than 2 decades, still no
counter affidavit was filed by respondent Workers Union, despite an

opportunity was granted by above referred interim order.

7. There i1s a reference in the orders passed by this Court about an
agreement dated 30.03.2006 purportedly entered into parties, however, it
could not be a reason not to file any counter affidavit despite matter was

highly contested.

8. Sri Ashish Mishra, learned counsel for petitioner BHEL has
vehemently argued and has also referred extensively the written
submission filed on behalf of BHEL. He has placed heavy reliance on a
judgment passed by 3 Judges’ Bench of Supreme Court in State of
Haryana and others vs. Charanjit Singh and others, (2006) 9 SCC 321
that doctrine of equal pay for equal work is not enforceable by the
contract employees and their services would continue to remain
governed to the terms of the contract. For reference, relevant part of it

being paragraph 22 is quoted below :-

“22. One other fact which must be noted is that Civil Appeals Nos.
6648, 6647, 6572 and 6570 of 2002 do not deal with casual or daily-
rated workers. These are cases of persons employed on contract. To
such persons the principle of equal pay for equal work has no
application. The Full Bench judgment dealt only with daily-rated and
casual workers. Where a person is employed under a contract, it is
the contract which will govern the terms and conditions of service.
In State of Haryana v. Surinder Kumar [(1997) 3 SCC 633 : 1997 SCC
(L&ES) 844] persons employed on contract basis claimed equal pay as
regular workers on the footing that their posts were interchangeable.
It was held that these persons had no right to the regular posts until
they are duly selected and appointed. It was held that they were not
entitled to the same pay as regular employees by claiming that they
are discharging the same duties. It was held that the very object of
selection is to test the eligibility and then to make appointment in
accordance with the rules. It was held that the respondents had not
been recruited in accordance with the rules prescribed for
recruitment.”
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0. Learned counsel also submitted that even consideration by Labour
Commissioner to arrive to a conclusion that contesting respondents are
entitled to equal pay on principle of equal pay for equal work was also
contrary to principles and parameters required for such consideration i.e.
(1) being equivalency/similarity of work; (i1) educational qualification;
(111) experience; (iv) training; and (v) responsibilities. Consideration was

not based on said parameters.

10. Learned counsel also placed reliance upon paragraph 19 of State
of Haryana and others vs. Charanjit Singh (supra) and paragraph 8 of
G,.P. Sangeetha and others, etc. vs. State of Kerala and others, 2026
INSC 1004 which is quoted below :-

“Charanjit Singh (supra)

19. Having considered the authorities and the submissions we are of
the view that the authorities in the cases of Jasmer Singh [(1996) 11
SCC 77 : 1997 SCC (L&S) 210 : AIR 1997 SC 1788 : (1997) 2 LLj
667] , Tilak Raj [(2003) 6 SCC 123 : 2003 SCC (L&S) 828] , Orissa
University of Agriculture & Technology [(2003) 5 SCC 188 : 2003 SCC
(LES) 645 : (2003) 2 LL] 968] and Tarun K. Roy [(2004) 1 SCC 347 :
2004 SCC (L&S) 225] lay down the correct law. Undoubtedly, the
doctrine of “equal pay for equal work” is not an abstract doctrine and
is capable of being enforced in a court of law. But equal pay must be
for equal work of equal value. The principle of “equal pay for equal
work” has no mechanical application in every case. Article 14 permits
reasonable classification based on qualities or characteristics of
persons recruited and grouped together, as against those who were
left out. Of course, the qualities or characteristics must have a
reasonable relation to the object sought to be achieved. In service
matters, merit or experience can be a proper basis for classification
for the purposes of pay in order to promote efficiency in
administration. A higher pay scale to avoid stagnation or resultant
frustration for lack of promotional avenues is also an acceptable
reason for pay differentiation. The very fact that the person has not
gone through the process of recruitment may itself, in certain cases,
make a difference. If the educational qualifications are different, then
also the doctrine may have no application. Even though persons may
do the same work, their quality of work may differ. Where persons are
selected by a Selection Committee on the basis of merit with due
regard to seniority a higher pay scale granted to such persons who
are evaluated by the competent authority cannot be challenged. A
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classification based on difference in educational qualifications
justifies a difference in pay scales. A mere nomenclature designating
a person as say a carpenter or a craftsman is not enough to come to
the conclusion that he is doing the same work as another carpenter
or craftsman in regular service. The quality of work which is
produced may be different and even the nature of work assigned may
be different. It is not just a comparison of physical activity. The
application of the principle of “equal pay for equal work” requires
consideration of various dimensions of a given job. The accuracy
required and the dexterity that the job may entail may differ from job
to job. It cannot be judged by the mere volume of work. There may be
qualitative difference as regards reliability and responsibility.
Functions may be the same but the responsibilities make a difference.
Thus normally the applicability of this principle must be left to be
evaluated and determined by an expert body. These are not matters
where a writ court can lightly interfere. Normally a party claiming
equal pay for equal work should be required to raise a dispute in this
regard. In any event, the party who claims equal pay for equal work
has to make necessary averments and prove that all things are equal.
Thus, before any direction can be issued by a court, the court must
first see that there are necessary averments and there is a proof. If
the High Court is, on basis of material placed before it, convinced that
there was equal work of equal quality and all other relevant factors
are fulfilled it may direct payment of equal pay from the date of the
filing of the respective writ petition. In all these cases, we find that the
High Court has blindly proceeded on the basis that the doctrine of
equal pay for equal work applies without examining any relevant
factors.”

“G.P. Sangeetha (supra)

8. In the last century, following the decision in Randhir Singh v. Union
of India, this Court treated equal pay for equal work as an expansive
anti-exploitation principle under Articles 14 and 39(d), where the
mere sameness of designation - teacher with teacher, accountant with
accountant, clerk with clerk, driver with driver, etc. - was sufficient to
claim parity. In this century, however, beginning with the decision
in State Bank of India v. M.R. Ganesh Babuand ending with State of
Bihar v. Bihar Secondary Teachers Struggle Committee, the doctrine
has been recast as a strict test based on service rules. Decisions are
legion that equal pay cannot be claimed by merely showing identical
work; the claimant-employee must establish complete parity in the
source of recruitment, educational qualifications and experience,
mode of appointment through a constitutional process, and nature of
responsibilities and accountability. Mere functional similarity of work
has been held to be no longer enough.”
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11. Learned counsel has also referred paragraph 14 of written
submission about an earlier order passed by this Court whereby an issue

of regularization of contesting respondents was declined.

12.  Learned counsel for petitioner has also submitted that material
brought on record before Labour Commissioner was not sufficient to
come to a conclusion that contractual employees were entitled for equal
pay on principle of equal pay for equal work. Their status remained
purely contractual in nature and they are not entitled for any benefit of

principle of equal pay for equal work.

13.  Per contra, Sri K.M. Asthana, learned counsel for respondents
Workers Union has also argued at length that various documents were
placed on record before Labour Commissioner. Details of same have
already been referred earlier paragraphs and they were sufficient to show
that contractual workers of said Union were discharging respective
duties according to their nature of work assigned similar to work of

similarly situated regular employees.

14. Learned counsel has also referred part of impugned order in order
to submit that most relevant document such as log book, duty roster and
comparative chart were carefully perused by Labour Commissioner
before reaching to a conclusion that contesting respondents were entitled

for equal pay.

15. Learned counsel has also submitted that findings returned by
Labour Commissioner were based on material available and were passed
after careful consideration of documents and referred from impugned
order that “it is clear from duty roster discharging working in an

independent manner” and that “I have perused such findings”.

16. Learned counsel for respondents has also referred a judgment
passed by Constitution Bench of Supreme Court in Syed Yakoob vs. KS
Radha Krishnan and others, AIR 1964 SC 477 wherein scope of writ of
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certiorari was discussed and he referred paragraph 7 of it and for

reference same is quoted below :-

“7. The question about the limits of the jurisdiction of High Courts in
issuing a writ of certiorari under Art. 226 has been frequently
considered by this Court and the true legal position in that behalf is
no longer in doubt. A writ of certiorari can be issued for correcting
errors of jurisdiction committed by inferior courts or tribunals: these
are cases where orders are passed by inferior courts or tribunals
without jurisdiction, or is in excess of it, or as a result of failure to
exercise jurisdiction. A writ can similarly be issued where in exercise
of jurisdiction conferred on it, the Court or Tribunal acts illegally or
improperly, as for instance, it decides a question without giving an
opportunity to be heard to the party affected by the order, or where
the procedure adopted in dealing with the dispute is opposed to
principles of natural justice. There is, however, no doubt that the
jurisdiction to issue a writ of certiorari is a supervisory jurisdiction
and the Court exercising it is not entitled to act as an appellate Court.
This limitation necessarily means that findings of fact reached by the
inferior Court or Tribunal as result of the appreciation of evidence
cannot be reopened or questioned in writ proceedings. An error of
law which is apparent on the face of the record can be corrected by a
writ, but not an error of fact, however grave it may appear to be. In
regard to a finding of fact recorded by the Tribunal, a writ of
certiorari can be issued if it is shown that in recording the said
finding, the Tribunal had erroneously refused to admit admissible
and material evidence, or had erroneously admitted inadmissible
evidence which has influenced the impugned finding. Similarly, if a
finding of fact is based on no evidence, that would be regarded as an
error of law which can be corrected by a writ of certiorari. In dealing
with this category of cases, however, we must always bear in mind
that a finding of fact recorded by the Tribunal cannot be challenged
in proceedings for a writ of certiorari on the ground that the relevant
and material evidence adduced before the Tribunal was insufficient
or inadequate to sustain the impugned finding. The adequacy or
sufficiency of evidence led on a point and the inference of fact to be
drawn from the said finding are within the exclusive jurisdiction of
the Tribunal, and the said points cannot be agitated before a writ
Court. It is within these limits that the jurisdiction conferred on the
High Courts under Art. 226 to issue a writ of certiorari can be
legitimately exercised (vide Hari Vishnu Kamath v. Ahmad Ishaque,
1955-1 SCR 1104: ((S) AIR 1955 SC 233): Nagendra Nath v. Commr.
of Hills Division, 1958 SCR 1240: (AIR 1958 SC 398) and Kaushalya
Devi v. Bachittar Singh, AIR 1960 SC 1168.”
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Learned counsel has also placed heavy reliance upon another

judgment passed by Supreme Court in Indian Overseas Bank vs. IOB

Staff Canteen Workers, 2000 (4) SCC 245 and for reference, paragraph
17 of it is quoted below :-

18.

“17. The learned Single Judge seems to have undertaken an exercise,
impermissible for him in exercising writ jurisdiction, by liberally
reappreciating the evidence and drawing conclusions of his own on
pure questions of fact, unmindful, though aware fully, that he is not
exercising any appellate jurisdiction over the awards passed by a
tribunal, presided over by a judicial officer. The findings of fact
recorded by a fact-finding authority duly constituted for the purpose
and which ordinarily should be considered to have become final,
cannot be disturbed for the mere reason of having been based on
materials or evidence not sufficient or credible in the opinion of the
writ court to warrant those findings, at any rate, as long as they are
based upon some material which are relevant for the purpose or even
on the ground that there is yet another view which can reasonably
and possibly be taken. The Division Bench was not only justified but
well merited in its criticism of the order of the learned Single Judge
and in ordering restoration of the award of the Tribunal. On being
taken through the findings of the Industrial Tribunal as well as the
order of the learned Single Judge and the judgment of the Division
Bench, we are of the view that the Industrial Tribunal had
overwhelming materials which constituted ample and sufficient basis
for recording its findings, as it did, and the manner of consideration
undertaken, the objectivity of approach adopted and reasonableness
of findings recorded seem to be unexceptionable. The only course,
therefore, open to the writ Judge was to find out the satisfaction or
otherwise of the relevant criteria laid down by this Court, before
sustaining the claim of the canteen workmen, on the facts found and
recorded by the fact-finding authority and not embark upon an
exercise of reassessing the evidence and arriving at findings of one's
own, altogether giving a complete go-by even to the facts specifically
found by the Tribunal below.”

Learned counsel also submitted that 176 contract workers are

continuously working from 18-20 years at relevant time and rest workers

are continuing working from last 8§ years. Number of contractors were

changed but the contract workers remained same. A large number of

contract employees having qualification of ITI dipoloma holder and they

have gained apprenticeship training at BHEL Jhansi and they have

requisite technical education for different trade i.e. fitter, machinist,
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welding, grinding, crane operator, electrician, assembling, draftsman,

clerk/steno, computer operator, coil winding, fabrication, gardener, etc.

19.  An application for impleadment was filed by Samvida Shramik
Sangh, BHEL, Jhansi through its Secretary in month of January, 2026
that benefit of impugned order shall also be granted to them. Court heard
them as intervener, though no specific argument was raised except to
adopt arguments raised by learned counsel for respondent as referred

above.

20. During argument, it was found that all material and documents
considered by Labour Commissioner were not brought on record in
entirety therefore during argument, learned counsel for respondents
workmen has shown the documents and same were filed during course

of day by way of a supplementary affidavit, which is taken on record.
21. I have considered above submissions and perused the records.

22.  Few facts which are not disputed amongst parties are that workers
of contesting union are contractual workers and they are discharging
different duties as per their agreement, however, said agreement is not on
record. They are working for many years, though contractor has changed
but their engagement remained continued. Their prayer for regularization
was rejected by this Court in Writ C No. 6234/2010 (BHEL Contract
Workers Union thru its Gen. Secy vs. BHEL thru Chairman and others)
which was decided on 19.08.2025 and for reference relevant part thereof

is quoted below :-

“13. Heard counsel for parties and perused the record.
14. Effect of an earlier Adjudication by Labour Commissioner :-

15. The Labour Commissioner has adjudicated only an issue that
contract employees of the BHEL, Jhansi were entitled to same pay and
allowances as given to regular appointees of the BHEL, Jhansi. Issue
of regularisation before any new recruitment was neither an issue
nor decided. Therefore any findings of adjudication would have no
bearing on present case. Though it was the admitted case of
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petitioners therein that they were appointed through different
Contractors.

16. Whether a issue that contract with Contractors by the BHEL is
sham could be decided by High Court:

17. It is not much under dispute that in order to decided the said
issue, evidence is required to be produced. Terms of contract and
manner of working is to tested by statements and documents,
therefore, to decide it writ jurisdiction is not the correct forum. The
appropriate authority is the Industrial Tribunal. The Steel Authority
of India (supra) has also held the same in its para 126 and for
reference the same is again referred herein after :-

“126. We have used the expression “industrial adjudicator” by design
as determination of the questions aforementioned requires enquiry
into disputed questions of facts which cannot conveniently be made
by High Courts in exercise of jurisdiction under Article 226 of the
Constitution. Therefore, in such cases the appropriate authority to go
into those issues will be the Industrial Tribunal/Court whose
determination will be amenable to judicial review.”

18. In view of above referred discussion, the issue that whether the
contract is sham or not cannot be adjudicated by this Court under
Writ Jurisdiction.

19. Effect of BHEL vs Mahendra Prasad Jakhmola (supra) :-

20. In similar circumstances a claim of contract workers of BHEL,
Haridwar for regularisation was rejected by Supreme Court after
taking note of SAIL (supra) as well CLRA also. Expression “control
and supervision” was also considered and adjudication by Labour
Court and a judgment passed by the High Court for regularisation
were set aside by returning a specific finding that- “There is nothing
on facts to show that the contract labour that is engaged, even de
hors a prohibition notification, is in the facts of this case “sham”.

21. On basis of above discussion there is no ground to grant relief as
prayed, therefore present writ petition is dismissed and interim order
is accordingly, vacated.”

There is not much disputes on legal proposition amongst counsel

for parties that principle of equal pay for equal work would apply on

basis of specific consideration on many parameters and for reference,
paragraph 42 of State of Punjab vs. Jagjeet Singh and others, (2017) 1
SCC 148 is quoted below :-
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“The consideration

42. All the judgments noticed in paras 7 to 24 hereinabove, pertain to
employees engaged on regular basis, who were claiming higher
wages, under the principle of “equal pay for equal work” The claim
raised by such employees was premised on the ground, that the duties
and responsibilities rendered by them were against the same post for
which a higher pay scale was being allowed in other government
departments. Or alternatively, their duties and responsibilities were
the same as of other posts with different designations, but they were
placed in a lower scale. Having been painstakingly taken through the
parameters laid down by this Court, wherein the principle of “equal
pay for equal work” was invoked and considered, it would be just and
appropriate to delineate the parameters laid down by this Court. In
recording the said parameters, we have also adverted to some other
judgments pertaining to temporary employees (also dealt with, in the
instant judgment), wherein also, this Court had the occasion to
express the legal position with reference to the principle of “equal pay
for equal work” Our consideration, has led us to the following
deductions:

42.1. The “onus of proof” of parity in the duties and responsibilities of
the subject post with the reference post under the principle of “equal
pay for equal work” lies on the person who claims it. He who
approaches the court has to establish that the subject post occupied
by him requires him to discharge equal work of equal value, as the
reference post (see Orissa University of Agriculture & Technology
case [Orissa University of Agriculture & Technology v. Manoj K
Mohanty, (2003) 5 SCC 188 : 2003 SCC (L&S) 645] , UT Chandigarh,
Admn. v. Manju Mathur [UT Chandigarh, Admn.v. Manju Mathur,
(2011) 2 ScCC 452 : (2011) 1 ScCC (L&S) 348] , SAIL
case [SAIL v. Dibyendu Bhattacharya, (2011) 11 SCC 122 : (2011) 2
SCC (L&S) 192] and National Aluminium Co. Ltd. case [National
Aluminium Co. Ltd. v. Ananta Kishore Rout, (2014) 6 SCC 756 : (2014)
2 SCC (L&S) 353]).

42.2. The mere fact that the subject post occupied by the claimant is
in a “different department” vis-a-vis the reference post does not have
any bearing on the determination of a claim under the principle of
“equal pay for equal work” Persons discharging identical duties
cannot be treated differently in the matter of their pay, merely
because they belong to different departments of the Government
(see Randhir Singh case [Randhir Singh v. Union of India, (1982) 1
SCC 618 : 1982 SCC (L&S) 119] and D.S. Nakara case [D.S.
Nakara v. Union of India, (1983) 1 SCC 305 : 1983 SCC (L&S) 145] ).
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42.3. The principle of “equal pay for equal work’, applies to cases of
unequal scales of pay, based on no classification or irrational
classification (see Randhir Singh case [Randhir Singhv. Union of
India, (1982) 1 SCC 618 : 1982 SCC (L&S) 119] ). For equal pay, the
employees concerned with whom equation is sought, should be
performing work, which besides being functionally equal, should be of
the same quality and sensitivity (see Federation of All India Customs
and Central Excise Stenographers case [Federation of All India
Customs and Central Excise Stenographers v. Union of India, (1988) 3
SCC 91 : 1988 SCC (L&S) 673] , Mewa Ram Kanajia case [Mewa Ram
Kanojia v. All India Institute of Medical Sciences, (1989) 2 SCC 235 :
1989 SCC (L&S) 329], Grih Kalyan Kendra Workers' Union case [Grih
Kalyan Kendra Workers' Union v. Union of India, (1991) 1 SCC 619 :
1991 SCC (L&S) 621] and S.C. Chandra case [S.C. Chandra v. State of
Jharkhand, (2007) 8 SCC 279 : (2007) 2 SCC (L&S) 897 : 2 SCEC
943] ).

42.4. Persons holding the same rank/designation (in different
departments), but having dissimilar powers, duties and
responsibilities, can be placed in different scales of pay and cannot
claim the benefit of the principle of “equal pay for equal work”
(see Randhir Singh case [Randhir Singh v. Union of India, (1982) 1
SCC 618 : 1982 SCC (L&S) 119] , State of Haryana v. Haryana Civil
Secretariat Personal Staff Assn. [State of Haryana v. Haryana Civil
Secretariat Personal Staff Assn., (2002) 6 SCC 72 : 2002 SCC (L&S)
822] and Hukum Chand Gupta case [Hukum Chand Gupta v. ICAR,
(2012) 12 SCC 666 : (2013) 3 SCC (L&S) 493] ). Therefore, the
principle would not be automatically invoked merely because the
subject and reference posts have the same nomenclature.

42.5. In determining equality of functions and responsibilities under
the principle of “equal pay for equal work’, it is necessary to keep in
mind that the duties of the two posts should be of equal sensitivity,
and also, qualitatively similar. Differentiation of pay scales for posts
with difference in degree of responsibility, reliability and
confidentiality, would fall within the realm of valid classification, and
therefore, pay differentiation would be legitimate and permissible
(see Federation of All India Customs and Central Excise
Stenographers case [Federation of All India Customs and Central
Excise Stenographers v. Union of India, (1988) 3 SCC 91 : 1988 SCC
(LES) 673] and SBI case [SBIv. M.R. Ganesh Babu, (2002) 4 SCC 556 :
2002 SCC (L&S) 568] ). The nature of work of the subject post should
be the same and not less onerous than the reference post. Even the
volume of work should be the same. And so also, the level of
responsibility. If these parameters are not met, parity cannot be
claimed under the principle of “equal pay for equal work” (see State
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of U.P. v. ].P. Chaurasia [State of U.P. v. ].P. Chaurasia, (1989) 1 SCC 121
: 1989 SCC (L&S) 71] and Grih Kalyan Kendra Workers' Union
case [Grih Kalyan Kendra Workers' Union v. Union of India, (1991) 1
SCC 619:1991 SCC (L&S) 621] ).

42.6. For placement in a regular pay scale, the claimant has to be a
regular appointee. The claimant should have been selected on the
basis of a regular process of recruitment. An employee appointed on a
temporary basis cannot claim to be placed in the regular pay scale
(see Orissa University of Agriculture & Technology case [Orissa
University of Agriculture & Technology v. Manoj K. Mohanty, (2003) 5
SCC 188 :2003 SCC (L&S) 645] ).

42.7. Persons performing the same or similar functions, duties and
responsibilities, can also be placed in different pay scales. Such as —
“selection grade’, in the same post. But this difference must emerge
out of a legitimate foundation, such as — merit, or seniority, or some
other relevant criteria (see State of U.P.v.].P. Chaurasia [State of
U.P v. ].P Chaurasia, (1989) 1 SCC 121 : 1989 SCC (L&S) 71] ).

42.8. If the qualifications for recruitment to the subject post vis-a-vis
the reference post are different, it may be difficult to conclude that
the duties and responsibilities of the posts are qualitatively similar or
comparable (see Mewa Ram Kanojia case [Mewa Ram Kanaojia v. All
India Institute of Medical Sciences, (1989) 2 SCC 235 : 1989 SCC
(LES) 329] and State of W.B. v. Tarun K. Roy [State of W.B. v. Tarun K.
Roy, (2004) 1 SCC 347 : 2004 SCC (L&S) 225] ). In such a case the
principle of “equal pay for equal work” cannot be invoked.

42.9. The reference post with which parity is claimed under the
principle of “equal pay for equal work” has to be at the same
hierarchy in the service as the subject post. Pay scales of posts may be
different, if the hierarchy of the posts in question, and their channels
of promotion, are different. Even if the duties and responsibilities are
same, parity would not be permissible, as against a superior post,
such as a promotional post (see Union of Indiav. Pradip Kumar
Dey [Union of India v. Pradip Kumar Dey, (2000) 8 SCC 580 : 2001 SCC
(L&S)  56] and Hukum  Chand Gupta case [Hukum Chand
Gupta v. ICAR, (2012) 12 SCC 666 : (2013) 3 SCC (L&S) 493] ).

42.10. A comparison between the subject post and the reference post
under the principle of “equal pay for equal work” cannot be made
where the subject post and the reference post are in different
establishments, having a different management. Or even, where the
establishments are in different geographical locations, though owned
by the same master (see Harbans Lal case [Harbans Lalv. State of
H.P, (1989) 4 SCC 459 : 1990 SCC (L&S) 71] ). Persons engaged
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differently, and being paid out of different funds, would not be
entitled to pay parity (see Official Liquidator v. Dayanand [Official
Liquidator v. Dayanand, (2008) 10 SCC 1 : (2009) 1 SCC (L&S) 943] ).

42.11. Different pay scales, in certain eventualities, would be
permissible even for posts clubbed together at the same hierarchy in
the cadre. As for instance, if the duties and responsibilities of one of
the posts are more onerous, or are exposed to higher nature of
operational work/risk, the principle of “equal pay for equal work”
would not be applicable. And also when the reference post includes
the responsibility to take crucial decisions, and that is not so for the
subject post (see SBI case [SBIv. M.R. Ganesh Babu, (2002) 4 SCC
556 :2002 SCC (L&S) 568] ).

42.12. The priority given to different types of posts under the
prevailing policies of the Government can also be a relevant factor for
placing different posts under different pay scales. Herein also, the
principle of “equal pay for equal work” would not be applicable
(see State of Haryanav. Haryana Civil Secretariat Personal Staff
Assn. [State of Haryana v. Haryana Civil Secretariat Personal Staff
Assn., (2002) 6 SCC 72 : 2002 SCC (L&S) 822] ).

42.13. The parity in pay, under the principle of “equal pay for equal
work’, cannot be claimed merely on the ground that at an earlier
point of time the subject post and the reference post, were placed in
the same pay scale. The principle of “equal pay for equal work” is
applicable only when it is shown, that the incumbents of the subject
post and the reference post, discharge similar duties and
responsibilities (see State of W.B.v. Minimum Wages Inspectors
Assn. [State of W.B. v. W.B. Minimum Wages Inspectors Assn., (2010) 5
SCC 225:(2010) 2 SCC (L&S) 1]).

42.14. For parity in pay scales under the principle of “equal pay for
equal work’, equation in the nature of duties is of paramount
importance. If the principal nature of duties of one post is teaching,
whereas that of the other is non-teaching, the principle would not be
applicable. If the dominant nature of duties of one post is of control
and management, whereas the subject post has no such duties, the
principle would not be applicable. Likewise, if the central nature of
duties of one post is of quality control, whereas the subject post has
minimal duties of quality control, the principle would not be
applicable (see UT Chandigarh, Admn.v.Manju Mathur [U.T
Chandigarh, Admn. v. Manju Mathur, (2011) 2 SCC 452 : (2011) 1 SCC
(LES) 348] ).

42.15. There can be a valid classification in the matter of pay scales
between employees even holding posts with the same nomenclature



24.

17
WRIC No. - 22701 of 2005

i.e. between those discharging duties at the headquarters, and others
working at the institutional /sub-office level (see Hukum Chand Gupta
case [Hukum Chand Gupta v. ICAR, (2012) 12 SCC 666 : (2013) 3 SCC
(L&ES) 493] ), when the duties are qualitatively dissimilar.

42.16. The principle of “equal pay for equal work” would not be
applicable, where a differential higher pay scale is extended to
persons discharging the same duties and holding the same
designation, with the objective of ameliorating stagnation, or on
account of lack of promotional avenues (see Hukum Chand Gupta
case [Hukum Chand Gupta v. ICAR, (2012) 12 SCC 666 : (2013) 3 SCC
(L&S) 493] ).

42.17. Where there is no comparison between one set of employees of
one organisation, and another set of employees of a different
organisation, there can be no question of equation of pay scales
under the principle of “equal pay for equal work’, even if two
organisations have a common employer. Likewise, if the management
and control of two organisations is with different entities which are
independent of one another, the principle of “equal pay for equal
work” would not apply (see S.C. Chandra case [S.C. Chandra v. State of
Jharkhand, (2007) 8 SCC 279 : (2007) 2 SCC (L&S) 897 : 2 SCEC 943]
and National Aluminium Co. Ltd. case [National Aluminium Co.
Ltd. v. Ananta Kishore Rout, (2014) 6 SCC 756 : (2014) 2 SCC (L&S)
353]).”

The Supreme Court further considered whether principle would be

applicable to contractual workers or not and relevant part for this

purpose is quoted below :-

25.

“44.9. In U.P. Land Development Corpn. case [U.P. Land Development
Corpn. v. Mohd. Khursheed Anwar, (2010) 7 SCC 739 : (2010) 2 SCC
(L&S) 513] this Court noticed that the respondents were employed on
contract basis on a consolidated salary. But, because they were
actually appointed to perform the work of the post of Assistant
Engineer, this Court directed the employer to pay the respondents
wages in the minimum of the pay scales ascribed for the post of
Assistant Engineer.”

On basis of aforesaid position of law, the conclusion would be that

if workmen employed on contractual basis have able to show that they

were actually to performing work as preferred by regularly appointee of

concerned post, they may claim equal pay for equal work. It may be a

case whether it would be a minimum of payscale of similarly situated

post, however, onus of proof of parity in duty and responsibility of
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subject post with the reference based under principle of equal pay for
equal work would lie on a person who claims it i.e. workmen in present
case. They have to prove on basis of oral and documentary evidence that
they were performing work not only being functionally equal but should
be of same quality and sensitivity. It would not automatically invoke
merely subject of post as same nomenclature, therefore, impugned order
should refer whether requirement of law was factually fulfilled before

coming to a conclusion that it was a case of equal pay for equal work.

26. In above background, I have carefully perused the impugned order
which is already quoted above. The Labour Commissioner has observed
that he has perused the material on record, however, without making any
specific consideration that whether claim of equal pay for equal work
was proved at the anvil of above referred provisions of law and
parameters, in a very cursory manner held that duty roster was sufficient
to show that they were working independently, they were working as the
work assigned to regular employees, they were assigned work of
welding, electrical, maintenance, etc. and has placed reliance on a
comparative chart of work, however, Court finds that the chart annexed
along with this writ petition and supplementary affidavit filed are not
actual comparative chart rather it was a list of temporary workers of
BHEL which only show name of workmen, designation, department,
date of joining, nature of work, name of contractor as well as name of
regular employee. It does not show how work was similar or same. A

leaf of said document is scanned and pasted :-
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27. From experience certificates, it only shows that contesting
respondents have worked as daily rated worker and that they were
related to office and operating xerox machine or similar nature of work.
Said document would not be sufficient so far as essential parameters

required to be considered for principle of equal pay for equal work.

28. There is another document which is supposed to a duty chart
which only shows that they have worked in a particular shift. There are
certain log books which only show how to run a generator, etc. Some
documents show about working in a particular shift. There were some
attendance sheets or gate passes. There is nothing on record what actual
work was done by contractual appointees and what actual work was
done by the regular appointees. Even details of log book show about
work undertaken but only such document would not be able to prove
equal work without further discussion. Said document would not be a

sufficient document that all parameters were fulfilled. A scanned copy of

one of the duty charts is pasted below :-

29. In aforesaid circumstances, Court finds that exercise which was
warranted by the Labour Commissioner to apply principle of equal pay

for equal work was not undertaken. There is no consideration in
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impugned order and by only saying that “I have perused the documents
and of the view” would not be sufficient since there must be specific
consideration and reasons to come to a conclusion that it was a case of

equal pay for equal work.

30. The Supreme Court in Jagjit Singh (supra) has referred various
parameters, however, Court finds that none of them is complied with in
present case. The Labour Commissioner has failed to mention any
reason how on basis of log book, duty chart, he has come to a conclusion
that principle of equal pay for equal work applies rather Court finds that

the impugned order has not made required consideration.

31. So far as scope of certiorari is concerned, Court has come to a
conclusion that it is a case where no reason was assigned in the
impugned order so far as whether parameters required by the law were
considered and how a decision was arrived since reasons are absolutely
missing. Therefore, even in Syed Yakoob (supra), the Supreme Court has
held that if a finding is based on basis of no evidence, then it would be
regarded as an error of law which can be corrected by writ of certiorari,

therefore, also, a case of certiorari is made out.

32. In aforesaid circumstances, impugned order in present form does
not legally survive, hence, set aside and in the interest of justice, since
still a consideration can be made on basis of above referred position of
law and on basis of material, matter 1s remitted back for fresh
consideration. A fresh order shall be passed within a period of six

months from the date a certified copy of this judgment is placed.

33.  Writ petition stands disposed of with above observations and

directions.

(SAURABH SHYAM SHAMSHERY, J.)

October 15, 2026

<Nirmal>

High Court of Judicature at Allahabad
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