
HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

(Special Original Jurisdiction)

THURSDAY, THE ELEVENTH DAY OF JANUARY
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HONOURABLE THE CHIEF JUSTICE ALOK ARADHE
AND

THE HONOURABLE SHRI JUSTICE ANIL KUMAR JUKANTI

WRIT PETITION NO: 865 OF 2024

[ 33s3 J

, Age. 40 years,
ai Nigamam, Sri

..PETITIONER

Between:

Sri Patlola Karthik Reddy, S/o. Late Sri Patlola lndra Redd
occ. Politician, R/o 34/9, SBH Colony, Phase 2, Near Satya
Nagar Colony, Khairatabad, Hyderabad

AND

v
S

1. Election Commission of lndia, Through Secretary Nirvachan Sadan, Ashoka
Road, New Delhi -11000'l .

2. Telangana State E.lection Commission, Through Secratary 1st Floor, DTCP
Building, Opp PTI Building AC Guards, Hyderabad Telangana - 500004.

...RESPONDENTS

Petition under Article 226 of the Constitution of lndia praying that in the

circurnstances stated in the affidavit filed therewith, the High Court may be

pleased to issue writ, Order or direction particularly one in the nature of WRIT OF

MANDAMUS or any other appropriate writ declaring that the Letter dt. 04.01.2024

issued by the Respondent No.'l Election Commission of lndia bearing No.

1O0/ECl/LET/FUNC/TL-LC-MLA/09- 10/BIEN/2023 tor conducting the bye-etections

of two seats in Telangana State Legislative Council and to quash and set aside the

Letter dt. 04.01 .2024 bearing No 100/ECilLETFUNC/TL-LC-MLA/09-

10/BIEN/2023 issued by the Respondent No.'1 Election Commission of lndia sarne.

lA NO: 'l OF 2024

Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Court may be pleased to stay

all further proceedings Letter dt. 04.01.2024 bearing No. 100/EC|/LET/FUNC/TL-

LC-MLtu09-10/BlENi2023 issued by the Respondent No.1 in the bye elections of



the t',vo seats in Telangana State Legislative Council including issuance of

notifir:ation and submission of nomination'

Counsel for the Petitioner: SRI MUKUL ROHATGI, SR COUNSEL ASSISSTED

BY Ms. MALAK BHATT, Ms. SAMRIDHI, MS ANANYA KANORIA AND

M/s NEEHA NAGPAL FOR SRI BHAKTI B TURAKHIA

Corn..r for the Respondent No.1: SRI AVINASH DESAI' SR COUNSEL FOR

SRI MOHAMMED OMER FAROOQ' SC FOR ECI

Counsel for the Respondent No.2: SRI P'SUDHEER RAO, SC FOR TSEC

The Court made the following: ORDER
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THE HON'BLE THE CHIEF JUSTICE ALOK ARADHE

AND

THE HON'BLE SHRI JUSTICE ANILKUMAR JUI(ANTI

WRIT PETITION No.865 of2024

ORDER" Per the Hon'ble the Chief J6tice Alok Aradlrc)

Mr. Mukul Rohatgi, learned Senior Counsel assisted by

Ms. Malak Bhatt, Ms' Samridhi, Ms' Ananya Kanoria and

Ms. Neeha Nagpal, learned counsel, appears for Mr' Bhakti

B.Turakhia, learned counsel for the petitioner'

Mr. Avinash Desai, learned Senior Counsel appears for

Mr. Mohammed Omer Farooq, Iearned counsel lor respondent

No.1- Election Commission of India'

2. In this writ petition, the petitioner has assailed the

validity of a press note dated O4'O|'2O24, issued by the

Election Commission of India for conducting bye-elections to

two seats in the Telangana State Legislative Council'

3. Facts, as can be culled out from the averments made in

the writ petition, are that the petitioner is a National

Spokesperson of Bharat Rashtra Samithi (BRS)' On
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09.12.2023, Sri Kadiyam Srihari and S
resigned from their respective seats in 

Padi Kowshik Reddy

council. Thereu.,.,,. - ^ 
- - scars tn Telangana Legislative
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tity of the press

4. Icarned Senior
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an and sri Padi Kowshik Reddy were
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a1u-t,1" procedure laid down under
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Article 171(3Xd) of the Constitution of India' While inviting

the attention of this Court to Article 17 ll4) of the

Constitution of India, it is contended that the said vacancies,

which have arisen, are required to be filled up by a single

transferable vote. It is, therefore, contended that the

aforesaid press note dated 04.01.2024 has been issued in

violation of Article 171(4) of the Constitution of India as well

as Rule 7O of the Conduct of Election Rules, 1961 It is also

pointed out that the notification for conducting bye-elections

has not been issued by the Election Commission of India'

Therefore, 
. 
the bar contained in Article 329(b) of the

Constitution of India does not apply.

4.1. Learned Senior Counsel for the petitioner has urged

that the judicial intervention is permissible to correct or

smoothen the election proceeding and to remove the obstacle

therein. In support of the aJoresaid submission, reliance has

been placed on a decision of the Supreme Court in Election
h

Commission of India v. Ashok Kumarl.

I (zooo) I scc 216

,I
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S. On the other

Commission of In 
learned Senior counsel for Election

dia, who has entere,
advance notice, n"" ",,^_r.-"qs _ 

eDt€r€d appeararlce on

constitution 
"f rrrdiu' 

submitted that Article 171 of the

arise at the end o, ,t 

"t''"t*"s filling uP the vacancies' which

section rsl of ,n. ,n" 

term of office of a member, whereas

(hereinafter referred 

Representation of the People Act, 1950

or the casual ,."*"t^]"' ,I 
* Act")' deals with filtng up

which has o*., ,.,rarl,l, 
It is_ submitted that the action,

India' is in consonan",ttto 
o' the Election commission of

a.lso pointed out that 

e with section 151 of the RP Act' lt is

Erection comrnission #:.i"J;n 
has been issued bv the

5.1. Learned Senio;
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"o"""1 for Election commission of

stated that ,n" .r"]ol 

of the notification on record and.has
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329(b) otthe constitu'*ed 

that the bar contained in Article
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o'India applies and therefore, the

that a similar 
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held to fill up the 
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a



ry 5

,)

Court, by an order dated 25.O6.2019 passed 1n w.P.(c)

No.774 of 2019 (Paresh Dhanani v. Election Commission

of India), inter alia held that the bar under

Article 329(b) of the Constitution of India applies and

therefore, declined to entertain the writ petition.

5.2. Learned Senior Counsel for the Election Commission of

India further submitted that the ground of infraction of

Article 17 L$l of the Constitution of India can be raised in an

election petition and the Constitution does not contemplate

two challenges in respect of same election. In support of his

submission; learned Senior Counsel has placed reliance on a

decision of a learned Single Judge of Gujarat High Court in

Subhramanayam Jaishankar Krishnaswamy v

Pareshkumar Dhirajlal Dhananiz.

6. We have considered the rival submissions made on

both sides.

7. Before proceeding further, it is apposite to take note of

the relevant extract of Article 17 I of the Constitution of India

as well as Section 151 of the RP Act.

2 
lzozoy I cln zo:a

I



Article 17t f the Cons
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trtution of India:

171. Composition of the Legtslattve Councils._(1) The total number of m,
of a state having such 

" a"to"t" 
in the Legislative council

or the totar n u m be r ., ."-'J":"',""Tj ll"i# ;:":*;of that State:
provided that the t(

Legislative council or , st,' 
number of members in the

forty. 
rte shall in no case be less than

(2) Until parliament

compositionortheLegislari:'"'il""fl"rT;,T;'ff :"::provided in clause (3).

(3) Of the total numt
Council of a State_ 

rer of members of the kgislative

(a) as nearly as may be, one_third sha_ll beelected by electorates consisting of members ofmunicipalities, district boards and such other loca.lauthorities in the St
specify; 

ate as Parliament may by law

(b) as nearly as may be, one_twelfth shall beelected by electorates cor
in the state who have o.t"'"** 

of persons residing

graduates of any universr;f';: L'#:;m:
or have been for at least tl
qualifications prescribed 

nree years in possession of

by parliament 
"" .qrrr"r.ll l" ;::":rT;ff::;

any such universit5r;
(:, as nearly as may be, one-twelfth sha_ll beelected by electorates consisting ofpersons who havebeen for at least three yeaj
such educationar instituticr 

engaged in teaching in

rower in standard **"":xTff; ]";..,1
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as may be prescribed by or under any law made by

Parliament;

(d) as neariy as may be, one-third shall be

elected by the members of the Legislative Assembly

of tJle State from amongst persons who are not

members of tJ-e AssemblY;

(e) the remainder shall be nominated by the

Governor in accordance with the provisions of clause

(s).

(4) The members to be elected under sub-clauses

(a), (b) and (c) of clause (3) shall be chosen in such

territorial constituencies as may be prescribed by or under

any law made by Parliament, ald the elections under the

said sub-clauses and under sub-clause (d) of the said

clause shall be held in accordalce with the system of

proportional. representation by means of the single

tralsferable vote.

Section 151 ofthe RP Act:

151. Casual vacaacies io the State Legislative

Councils, - When before tJ.e expiration of the term of oflice

of a member elected to the trgislative Council of a State,

his seat becomes vacant or is declared vacant or his

election to the t egislative Council is declared void, the

Election Commission shall, by a notification in the O{Iicial

Gazette, call upon the Council constituency concerned or

the members of the t egislative Assembly of the State, as

the case may be, to elect a person for the purpose of ftlling
$-:

the vacancy so caused,-before such date as may be

specified in the notification, and the provisions of this Act
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and of the rules arld order
as far as may be, in reiatio 

made thereunder sha-ll apply,

filI such vaca.cy. 
n to the election of a member to

8. Thus, from perusal of the provisions of Articles l1l of' the Constitution of India and Section 151 of the Rp Act, it isevident that Section 15I of the Rp Act deals with a specific
provision of filling up of the casual vacancies in the State
L.egislative Councils. Section 151 of the Rp Act, inter alia,provides that when before the expiration of the term of ofliceof a member elected to the Legislative Council of a State

becomes vacant or is declared vacant or his election toLegislative Council has been declared void, the Election
commission shalt by notification in the oflicial gazetteerect aperson for the purpose of filling the vacancy so caused.
Section 151 of the Rp Act envisages.issuance of a separate
notification for filling up the vacancies. The press note dated
O4.OI.2O24 is in consonance with Section 151 of the Rp Act.
Therefore, the contention that the press note is in violation ofArticle I7l(4) of the Constitution of India does not deserve
acceptalce.
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9. It is pertinent to note that the press note was issued by

the Election Commission of India on 15.06.20 19 for filling up

six casual vacancies in the Council of the States of Bihar,

Guj arat and Orissa. In the a-foresaid press note it was

clarified that the bye-elections would be treated as sepa-rate

elections and poll will be taken accordingly. The press note

was challenged in a writ petition before the Supreme Court

The Supreme Court by an order dated 25.06.2019 passed in

W.P (C).No.774 of 2Ol9 (Paresh Dhanani (supra)), after

taking note of the decision of the Supreme Court in the

Ashok Kumar (supra), held that bar contained in Article

329(b) of the Constitution of India applies. It was held as

under:

Learned Senior Advocate appearing for the petitioner

has drawn our attention to pa-ra 32 in the Eiection

Comrnission of India vs. Ashok Kumar & Ors. , (2000) 8

SCC 216, in particular sub-paragraphs 2 and 4 thereof. We

do not, however, agree with the contention of tlle learned

counsel that the present case does not and will not arnount

to 'calling in question the election' and would not result in

interpreting, obstructing or delaying the progress of

election to the Rajya Sabha. The contenti'on and challenge

raised before us is not to a mere correction or to smoothen

the progress of election proceedings by removing obstacles

or to preserve vital piece-gf evidence if the same would be
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10. In the instant case also the notification has already
been issued by which the bye-elections have been notilied
which are scheduled to be held on 29.01.2024. Therefore, in
the fact situation of the case, the bar under Article 329(b) of
the constitution of India appries. For this reason also no
interference is called for.

:: l0::

In the result, the writ petition is dismissed.

destroyed or rendered irretrievable by the time set for
invoking jurisdiction of the statutory court. These are
limited exceptions and not an alternative ground to the
statutory right to challenge and question the election by
filing a writ petition. The c
notincation/order dated,ril::":, ;il;t":T:T:I;
be as per the Constitution
election petition. 

and Statute raised by way of an

Recording the aforesaid, we decline and do not
entertain this writ petition leaving it open to the petitioner
to file an election petition, if so advised. We, accordingly,
express no opinion on all other contentions and merits
raised by both the sides.

In view of the preceding anarysis, no interference in the
matter is called for at this stage.

11.

72.

'1

(
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Miscellaneous applications pending, if any, shall stand

closed. However, there shall be no order as to costs.

SD/.R.KARTHIKEYAN
GISTRARAssrsrANrgE

To

//TRUE COPY//
SECTION OFFICER

1. One CC to SRI BHAKTI B TURAKHIA, Advocate [OPUC]2. OneCC to SRI MOHAMMED OMER FAROOQ, SC FOR ECI{OPUCI
3 One CC to SRI P SUDHEER RAO, SC FOR TSEC [OPUC]
4. Two CD Copies
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