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IN THE HIGH COURT OF KERALA AT ERNAKULAM
A. MUHAMED MUSTAQUE; J., SHOBA ANNAMMA EAPEN; J.
Ex.FA No.15 of 2020 & FAO No.23 of 2020; 22 NOVEMBER 2022
MUHAMMED SHANAVAS versus RADHAKRISHNAN

Appellant / petitioner / third party (claim petitioner) by Advs. AVM. Salahudin, A.D. Divya, M.P. Seetha, Emil Stanley
JUDGMENT

A. MUHAMED MUSTAQUE, J.

These appeals are filed by the execution applicant, who filed a petition under Order XXI Rule 99 of
the Code of Civil Procedure against the delivery effected pursuant to a suit for decree for money. This
application has been dismissed on default vide order dated 02.08.2017, which is under challenge in Ex.FA
No.15/2020.

2. The appellant appears to have filed another application to restore the above petition with an
application to condone the delay, which were also dismissed, holding that they are not maintainable. It is
challenging this, FAO N0.23/2020 has been filed.

3. The fate of FAO N0.23/2020 would depend upon the outcome in Ex.FA N0.15/2020. Therefore, we
take Ex.FA N0.15/2020 as a lead case for the purpose of disposal.

4. It appears that on a day the case was listed, there was no representation for the
appellant/petitioner. It is noted by the execution court that steps were not taken and the petitioner was
called absent. Accordingly, the application was dismissed for default.

5. On mere absence of a counsel or party, the court ought not have dismissed an application unless
it was listed for their appearance. It is not a case, where the court recorded continuous absence of the
parties before the execution court. The courts are created to adjudicate substantial interest of the parties
rather than to dispose the cases in a numerical quantity. The court should be very sensitive in dealing with
the cases of litigants, especially, many of the cases are remained non represented due to laches or
negligence on the part of the counsel.

6. We are of the view that the court committed a serious error in dismissing the petition without noting
that there was negligence in prosecuting the application. A solitary instance cannot be a reason to dismiss
the application. It is to be noted that in execution, there is no procedure of listing the cases for a trial with
an advance list and there was no direction of the court for the appellant/petitioner to be present for hearing
of the case. Therefore, the execution court could not have dismissed the application for non appearance.

7. The learned counsel for the respondent relied on the judgment of the Apex Court in Damodaran
Pillai & Ors. v. South Indian Bank Ltd. [2005 (6) SCC 178] to canvass that once an application in
executing petition is dismissed for default, the application for restoration accompanied by delay
condonation application is not maintainable inasmuch as Section 5 of the Limitation Act does not empower
the court to condone any delay. We are not going into those aspects inasmuch that we have already taken
the view in execution first appeal that the dismissal for default itself was improper.

8. In that view of the matter, we are of the view that the impugned order can be set aside for fresh
consideration in accordance with law. Accordingly, Ex.FA N0.15/2020 is disposed of. The impugned order
is set aside.

9. Consequent to the disposal of Ex.FA No0.15/2020, FAO No0.23/2020 has become infructuous.
Accordingly, FAO N0.23/2020 is dismissed as infructuous.

Parties are directed to appear before the execution court on 14.12.2022. The execution court
shall conclude the proceedings within three months thereon.
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