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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
S. ABDUL NAZEER; J., V. RAMASUBRAMANIAN; J.

NOVEMBER 3, 2022
CIVIL APPEAL N0.8089 OF 2022 (Arising out of SLP (Civil) N0.19754 of 2022 @ Diary N0.43133 of 2019)

RAJ PROCESS EQUIPMENTS AND SYSTEMS PVT. LTD. & ORS.
Versus
HONEST DERIVATIVES PVT. LTD.

Code of Civil Procedure, 1908; Order VIl Rule 1 proviso and Order V Rule 1(1)
second proviso - Time limit for filing written statement not mandatory when the
suit was instituted before the normal Civil Court and transferred to a
Commercial Court after the expiry of 120 days. Referred to Salem Advocate Bar
Association v. Union of India, (2005) 6 SCC 344 and SCG Contracts India Private Limited v.
K.S.Chamankar Infrastructure Limited (2019) 12 SCC 210.

(Arising out of impugned final judgment and order dated 01-08-2019 in WP No. 7520/2019 passed by
the High Court of Judicature at Bombay, Bench at Aurangabad)

For Petitioner(s) Mr. Shyam Divan,Sr.Adv. Mr. Sandeep Sudhakar Deshmukh, AOR

For Respondent(s) Mr. Ravindra Keshavrao Adsure, AOR Mr. Sandeep Gorde Patil,Adv. Mr. Yash
Prashant Sonavane,Adv.

ORDER
Delay condoned.
Leave granted.
3. The appeal arises out of an order passed by the High Court of Judicature of Bombay,

Aurangabad Bench, confirming an order passed by the trial Court refusing to recall an order
by which the defendant Nos.1 and 2 were recorded as having filed no written statements and
the suit directed to proceed ex-parte against defendant Nos.3 and 4.

4. We have heard the learned counsel on both sides.

5. Therespondent herein filed a suit for recovery of damages on the file of the Civil Court
Senior Division Jalgaon in December, 2017. Admittedly, the suit summons was served on the
appellants herein (defendants in the suit) on 16.02.2018. Despite a number of opportunities
given to them, the appellant Nos.1 and 2 herein (defendant Nos. 1 and 2) did not file their
written statements. Defendant Nos. 3 and 4 did not even enter appearance.

6. Therefore, the trial Court passed an order on 3.7.2018 to the following effect:-

"The Defendant No. 3 and 4 in spite of service of suit summons (Exh.6) failed to appear and
defendant No.1 and 2 in spite of giving opportunity failed to file their written statement. Hence,
the suit proceeded ex-parte against defendant no.3 and 4 and without written statement
against defendant no.1 and 2."

7. On 11.08.2018, the District Court, Jalgaon was designated as a Commercial Court in
terms of the Commercial Court Act, 2015 and the suit pending on the file of the Civil Judge,
Senior Division was transferred to the Commercial Court. After transfer, defendant Nos. 1 to
4, who are the appellants herein moved three applications respectively for (i) condonation of
delay; ( ii) recalling the order of ‘no written statement’ dated 03.07.2018 passed against
defendant Nos.1 and 2 ; and (iii) setting aside the order directing the proceeding to go on ex-
parte against defendant Nos.3 and 4.

8. The Commercial Court rejected all the three applications by an order dated
11.04.2019, on the basis of the proviso to Order VIII Rule 1 CPC. The said order was affirmed
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by the High Court by the order impugned in this appeal, forcing the defendants to come up
with the above appeal.

9. There is no dispute about the fact that at the time when the suit was filed and at the
time when the order dated 03.07.2018 was passed, the court before which the suit was
pending was a normal Civil Court. It was only after the order dated 03.07.2018 was passed
directing the matter to proceed ex-parte that the matter got transferred to a Commercial Court.

10. Itisalsoanadmitted fact that the period of 120 days as stipulated in the second proviso
to sub-rule (1) of Rule 1 of Order V CPC and the proviso to Rule 1 of Order VIII expired on
18.06.2018.

11. In other words, the time that was available, if a strict interpretation is given to the
aforesaid provisions, was nothing because the time of 120 days had expired even when the
matter was pending before the normal Civil Court.

12. Reliance was placed by the High Court on the judgment of this Court in SCG Contracts
India Private Limited v. K.S.Chamankar Infrastructure Limited (2019) 12 SCC 210, in support
of the contention that the time-line prescribed under the second proviso to sub-rule (1) of
Rule 1 of Order V CPC is mandatory and that the appellants have forfeited their right to file
written statements.

13. But we do not agree. The suit that became the subject matter of dispute in SCG
Contracts India Private Limited, appears to have been filed before the Commercial Court and
not before the normal Civil Court. Insofar as the normal Civil Courts are concerned, it is the
proviso to Order VIII Rule 1 CPC which applies. In Salem Advocate Bar Association v. Union
of India, (2005) 6 SCC 344, this Court held that the proviso to Rule 1 of Order VIII CPC is
directory and not mandatory. An exception was carved out in SCG Contracts India Private
Limited to this Rule, by this Court insofar as the commercial disputes are concerned by
invoking the second proviso to sub-rule (1) of Rule 1 of Order V. Therefore, to apply the same
principle to a matter where the suit was instituted before the normal Civil Court and
transferred to a Commercial Court after the expiry of 120 days would be to give a complete
twist to the interpretation given by the 3-member Bench in Salem Advocate Bar Association,
to the proviso to Order VIII Rule 1 CPC.

14. In fact the decision in SCG Contracts India Private Limited is by a 2-member Bench,
which was dealing with the second proviso to sub-rule (1) of Rule 1 of Order V. Therefore,
when the decision of the 3-member Bench in Salem Advocate Bar Association was cited
before this Court in SCG Contracts India Private Limited, this Court held in paragraph 11 that
the earlier law on Order VIII Rule 1 has now been set at naught. Therefore, what is to be
applied to normal Civil Courts is Order VIII Rule 1 and the interpretation given to the same in
Salem Advocate Bar Association.

15. |In fact the suit on hand is a suit for damages for the alleged loss suffered by the
respondent, on account of the supply of defective machinery. Hence, we cannot deprive the
appellants of an opportunity to contest the claim on merits.

16. Therefore, the appeal is allowed, the impugned order passed by the High Court and
the order of the Commercial Court are set aside. The applications filed by the appellants are
allowed and the Commercial Court is directed to take on record the written statements filed
by the appellants and proceed with the hearing of the suit on merits.

17. No costs.

© All Rights Reserved @LiveLaw Media Pvt. Ltd.
*Disclaimer: Always check with the original copy of judgment from the Court website. Access it here


https://main.sci.gov.in/supremecourt/2019/43133/43133_2019_4_16_39439_Order_03-Nov-2022.pdf

