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WRIT PETITION NO.52868 OF 2914 (i-RES)
C/W
WRIT PETITION MNO.374S8 OF 2014 (iL-RES)

IN W.P.NO.52668/2014
BETWEEN:
RUDRESHA

... PETITIONER
(BY SRI. ABHINAY Y.T., ADVOCATE)

AND:

THE MANAGEMEzNT OF

M/s TVS MOTGR COMPANY

POST BCGX NO.1, BYATHALLI,

JAYAPURA HOBLI,

MYSORE TALUK & DISTRICT-570001

REP BY P.S. PONNNAPPA

VICE-PRESIDENT-EMPLOYEE RESOURCE MANAGEMENT

... RESPONDENT

(BY SRI. K. KASTURI, SENIOR COUNSEL FOR
SMT. SHUBHA ANANTHI, ADVOCATE)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND 227
OF THE CONSTITUTION OF INDIA PRAYING TO QUASH THE AWARD
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OF THE LABOUR COURT DATED 05TH MARCH 2014 PASSED BY ThHE
LABOUR COURT AT MYSORE IN IID NO.121/2007 (ANNEXURE i4) IN
SO FAR AS IT RELATES TO THE IMPOSITION OF PUNISHMENT OF
WITHHOLDING OF TWO ANNUAL INCREMENTS FOR A PERIOD OF
TWO YEARS WITHOUT CUMULATIVE EFFECT ARD ALSC IN £SO FAR
AS IT RELATES TO DENIAL OF FULiL  BACKWAGCES ANy
CONSEQUENTIALLY DIRECT THE MANAGEMENT TO RETNSTATE THE
PETITIONER WITH ALL CONSEQUENTIAL BEMEFITS INCLUDING FFULL
BACKWAGES AND ETC.

IN W.P.NO.37496/2014
BETWEEN:

THE MANAGEMENT OF

M/s TVS MOTOR COMPANY

POST BOX NO.1, BYATHALLI,

JAYAPURA HOBLI,

MYSORE -571311

REP BY P.S. PONNMAPPA, 51 YEARS
VICE-PRESIDENT-EMPLGOYEE RESOURCE MANAGEMENT

... PETITIONER
(BY SRI. K. KASTURI, SENIOR COUNSEL FOR
SMT. K. SHUBHA ANANTHI, ADVOCATE)
AND:
SHRI RUDRESHA
... RESPONDENT

(BY SRI. ABHINAY Y.T., ADVOCATE FOR
SRI. N. BYREGOWDA, ADVOCATE)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND 227
OF THE CONSTITUTION OF INDIA PRAYING TO ISSUE A WRIT OF
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CERTIORARI/WRIT/ORDER/DIRECTION OF APPROPRIATE NATURE,
QUASHING THE AWARD DATED 05.03.2014 AT ANNEXURE-O IN
[.I.LD.NO.121/2007 ON THE FILE OF THE LABOUR CCURT AT
MYSORE AND ETC.

THESE WRIT PETITIONS COMING ON OR GRDERE ANi}
HAVING BEEN RESERVED FOR ORDERS ON (G3.02.2023, THIS DAY,
THE COURT PRONOUNCED THE FOLLCWING:

ORDER

1. The workman is before this Court in

W.P.N0.52665/2014 seeking for tine following reliefs:

a) Quash the Award of the Labour Court dated 05th
March 2014 passed by the Labour Court at Mysore
in IID No.121/2007 (Annexure M) in so far as it
relates ~to " the imposition of punishment of
withholding of twa ar.nual increments for a period
of two years without cumulative effect and also in
so far as it relates to denial of full backwages and
consequentially direct the Management to reinstate
the petitioner with all consequential benefits
iricluding full backwages and

b) Pass such other orders as this Hon'ble Court deems
fic

2. The employer is before this Court in

W.P.N0.37496/2014 seeking for the following reliefs:

I. Issue a Writ of Certiorari/Writ/Order/Direction of
appropriate nature, quashing the Award dated
05.03.2014 at Annexure-0 in I.I.D.No.121/2007 on
the file of the Labour Court at Mysore.

II. Issue a Writ/Order/Direction of appropriate nature
granting such other relief/s as this Hon'ble Court
deems fit in the facts and circumstances of this
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case, including the cost of this proceedings, in the
interest of justice.

The workman is an Ex-Serviceman who worked in
the Army for 17 years having discharged combat
duty in Kargil and other forward sectors viz., Poonch
and Tawang and nad received ‘l.ong Service and
Good Conduct Medai’. The workman joined the
service witn the empioyer as a Security Guard on

22.04.1999,

On 14.08.2006, a compiaint was filed by a Security
Officer alleging thar the workman did not show
respect to him in the canteen by not saluting him.

On 16.08.2006, when the workman was on duty at
the main gate, he allowed the Truck Bearing No.AP-
29-U-205 to pass through the main gate after
checking the invoice at 0045 hours. Alleging that the
workman has not checked the truck properly due to
which one additional two wheeler which had been

loaded on the truck was allowed to pass, a show
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cause notice dated 25.08.2006 came to be issuer
alleging negligence in work on part of tiie workmar:.
The workman replied to the said notice. The
management issued 2 show cause nctice on
11.09.2006 alleging that on 13.08.2006 and
20.08.2006, the warkman had riot given respect to
his superior hy not saluting them and talking to them
casually with disrespect. The workman submitted his

reply on 15.89.2006 denying the allegations.

A single domestic enquiry was conducted in respect
of both nctices. The Enquiry Officer submitted his
repcrt on 05.03.2007 holding that all the charges
against the workman had been proved. A second
show cause notice dated 16.06.2007 was issued
calling upon the workman to show cause why he
should not be dismissed from service, which was
replied to by the workman on 23.06.2007. The
Disciplinary Authority proceeded to accept the report

of the Enquiry Officer and imposed the punishment of
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dismissal of the workman. Aggrieved by the same,
the workman had challenged the order cf
punishment. The Labour Court proceeded to set
aside the punishment of dismissal and impcsed
punishment of withholding two increments with

cumulative effect ana awarided 25% backwages.

It is agarieved by the samsg, tihe workman has filed
W.P.N0.52668/2014 <ecking for setting aside_the

punishiment imposed and for grant of full backwages.

The employer iS before this Court in
W.P.N0.37496,2014 contending that entire award is
required tc be quashed and order of punishment
imposed by the Disciplinary Authority is required to

be confirmed.

Sri.K.Kasturi, learned Senior Counsel for the
employer submits that:
9.1. It is the duty and obligation on part of the

workman who was discharging his duties as a
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Security Guard at the main gate to have
verified the number of vehicles which have
been loaded into the truck, cross-check ths
same with the invoice and only thereairter allow
the truck to pass througir. It is on account of
the negligenca of the workiman that one extra
scooty pep wiich had been loaded into the
truck escaped undetected and it is only on
account of the dealer informing about the
excess scooty pep received by him that the
employer came to know about the negligence

on part of the workman.

The workman being appointed as a Security
Guard to safeguard the interest of the
employer, it is the duty of the workman to have
cross-checked each and every vehicle in the
truck and only then, let the truck pass through.
Not having done that, it has been categorically

established that one extra scooty pep had
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passed through. The employer has lost
confidence in the workman and it is fcr that
reason that the punishment of dismissal has
been imposed which is proportionate to the

gross negligence on part cf the workman.

There is gross dereliction of duty on part of the
workiman in allowing one excess vehicle to be
transported out of the factory premises. The
cost of the wvehicie being Rs.30,000/- would
have been the loss which would have been
caused to the employer if the dealer had not
informed ihe employer about the excess vehicle
received. Once the employer contends that the
employer has lost confidence in the services of
the workman, the Labour Court ought not to
have reinstated the workman into service of the
employer. In this regard, he relies upon the

decision in the case of L.Michael & another
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vs. M/s.Johnson Pumps Limited: moia
particularly Para 19 therect, which s

reproduced hereunder fer easy reference:

19. The above study of thea chain of rulings brings
out the futility of the contention that subsequent to
Murugan Mills'- case [NMuiugan Mills v. Industrial
Tribunal, AIR 1965 SC 1496 . (1965) 2 SCR 148 :
(1965) 1 Lab LJ 4z2] colourable exercise of power
has lost validity and loss of confidence has gained
ground. The law is sirnply thic: The Tribunal has the
powsar ard, indeed, the duty to X-ray the order and
discever its true nature, if the object and effect, if
the attendart circumstances and the ulterior
purpose b2 to dismiss the employee because he is
an evi! to pe eliminated. But if the management, to
cover up the inability to establish by an enquiry,
illegitirmately - but. ingeniously passes an innocent-
looking order of termination simpliciter, such action
is pad and is liable to be set aside. Loss of
confidence is rio new armour for the management;
otherwise security of tenure, ensured by the new
iridustrial jurisprudence and authenticated by a
catena of cases of this Court, can be subverted by
this neo-formula. Loss of confidence in the law will
be the consequence of the Loss of Confidence
doctrine.

9.4. There was another misconduct on part of the
workman apart from the above inasmuch as the

workman had misconducted himself and

1 AIR (1975) SC 661
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misbehaved with his superior officers, a=
regards which, another notice haa teen issued.
The workman being grossly negligent having
misconducted himseif and misbehaved with his
superior, and the ernployer not having
confidence iri the worikman. he ought not to
have been reinstated by the Labour Court.

The Enquiry Officer has submitted a report and
the finding of the Labour Court being that there
being no Tinding of the Labour Court that the
enquiry was perverse, the Labour Court ought
not to have set aside the decision of the
Disciplinary Authority.

The finding of the Labour Court that the
employer had not taken action against the
supervisor and the loader for having loaded an
extra vehicle is not correct inasmuch as the
loader who was the contract worker and the
contractor had been warned about the excess

loading. Be that as it may. He submits that
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irrespective of someone having loaded a vehicla
extra, it was for the workman tc nhave properiv
checked the truck before letting it pass. Mereiv
because somebocy has ioaded scrne extra
vehicle, the workman cannot contend that it is
not his responsibiiity.  The Labour Court has
misconstrued &and ccme to a conclusion that
there is discriminaticin as against the workman
when in fact tihe workman himself had not
pleaded discrimination. What the Labour Court
ought to have seen is whether there was
misconduct on the part of the workman and not
whether the employer had initiated action
against another workman.

There is a high degree of discipline required of
security guards inasmuch as the security
guards are responsible for the safety of men
and material of the employer and if one of the
security guards were to behave in an

insubordinate manner with the head of security,
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and the security guard were not to complyv with
the directions given by the heaad of security,
which would amount to insubordination, ths
entire security infrastructure of the employer
would be brought down end reridered useless.
Thus, he submits that both on account of gross
negligence in allowing extra vehicle to pass
thrcugin the main gate without properly
checking the trucic in which an extra vehicle
was ioaded as also on account of
insubordination, the Disciplinary Authority had
rightiy dismissed the workman from service.
S.8. He therefore submits that the award passed by
the LLabour Court is required to be set aside and
the order passed by the Disciplinary Authority

be confirmed.

1G. Sri.Abhinay Y.T., learned counsel for the workman

would submit that:
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10.1.The vehicles are loaded in the warehouse where
there is also a security guard stationed. The
number of vehicles, which are loaded s
supervised by the Supervisor and certified by
the Supervisor and cross-checked by the
security guards and certified. The trucks
transpaorting two-wheelers have two
compaitments. One at the lower deck and
anothier at the upper deck. Normally, 25
vehicies are placed in the upper deck and 25
vehicles in the lower deck. The upper deck is
closed by a tarpaulin and the lower deck has a
ceiiing of steel or the upper deck has a flooring
of steel. The height of both decks is a little
more than the height of the vehicle. If the
number of vehicles loaded onto the truck has to
be manually checked, then the truck would
have to be stopped at the main gate, the doors
opened, the tarpaulin removed, and the

security guard has to enter both compartments
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to count the vehicles. Insofar as the upper
compartment is concerned, removal! of tha
tarpaulin would be sufficient but insofar as_ths
lower deck is coricerned, the vehiclez loaded
would have to be physicaily removed at least to
some extent toc verify the number of vehicles
loaded. This is not what was being done by the
workman in the last several years since his
emplcyment. It that kind of procedure is
adopied. then, there would be a huge delay in
trucks passing through the main gate, and
there would be a pileup of trucks going out of

the factory.

it is for this reason, he submits that the

certification of the security guard at the loading
area of the figures given by the supervisor is
taken into consideration by the security guard
at the main gate and what is verified at the
main gate is whether there was an invoice

accompanying the transport and a copy of the
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said invoice was collected at the gats and sent
to the management and it is impcssible 1o
physically check the number cf vehicles in ths
truck.

10.3.The workman has dischiarged his duties by
verifying the invoice and only then letting the
truck pass. The entire disciplinary proceedings
were initiatea against the workman solely on
account of the security officer being unhappy
with the workman not saluting him in the
canfeen. The action taken against the
workman has nothing to do with excess loading
ctherwise. Infact, he submits that the number
of vehicles loaded is mentioned as 51 and
subsequently, the same has been overwritten
reducing the number to 50. The said
overwriting, unfortunately, has not taken into
account the numbers mentioned besides viz.,
30 + 6 scooty pep and 15 aapache. The over

writing is only to try and fix the workman and
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for no other reason. The workman has
discharged all his duties properly. The initiation
of show cause notice, enquiry, and conduct of
enquiry is completaly biased.

10.4.The workman having neirformed his duties in
the Indian Army was not given to cajoling or
otherwise, the security officer which has
resulted in the workman being targeted.

10.5.0n these grounds, hLe submits that the
punishment which has been awarded by the
L.abour Court is required to be set aside. The
workman is required to be reinstated with full

backwages.

11. Heard, S5ri.Abhinay Y.T., learned counsel for the
workman, Sri.K.Kasturi, learned Senior Counsel for

employer and perused the papers.

12. The points that would arise for consideration by this

Court are:
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1) In all case of dismissal, whether wrongful cr
otherwise, if the employer were to blead ioss
of confidence in the workman, wouid the
Labour Court be prevented from passing an
order of reinstatement?

2) Whether, in the piesent case;, the =smployer
has been able to estaktlish gross negligence
or insubordination on part of the workman?

3)Whether the award passed by the Labour
Court suffers from any legal Iinfirmity
requiring interference at the nands of this
Court?

4) What crder?

I answer thie above pceints as under:-

Answer to Point Na.1: In all case of dismissal,

whether wrongful or otherwise, if the employer

weie to plead loss of confidence in the

workman, wouid the Labour Court be prevented

from passing an order of reinstatement?

14.1.it is based on the decision of the Hon’ble Apex
Court in the case of Johnson Pumps’ matter
that Sri.K.Kasturi, learned Senior Counsel for
the employer has contended that once there is
a loss of confidence by the employer with the

conduct of the workman, the workman ought

not to be reinstated.
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14.2.In my considered opinion, there cannot be zuch
a straight jacket formula. If that were tc ba
accepted, then in all cases, the employer wouid
come before the Labour Court and/or Industrial
Tribunal and contend that the employer has no
confidence in the workrnan resulting in the
Labour Court and/or the Industrial Tribunal
beirig prevented from ordering for
reinstatement in ail matters.

14.3.In my considered opinion the contention of the
employer that it has lost confidence is required
to be examined. Though the loss of confidence
is a subjective feeling and an individual reaction
as held by the Hon’ble Apex Court, it is only
when objective set of facts and motivations
give raise to loss of confidence, that the same
would have to be considered by the Labour
Court.

14.4.The Hon’ble Apex Court has held that in a

reasonable case of a confidential and
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responsible post being misused or a sensitive or
strategic  position being abused., cnce
suspension has commenced, tarmination couid
be effected.

14.5.1t is in the above background that the aspect of
loss of confiderice weculd have to be examined
in the preseiit matter. The contention of
Sri,K.Kasturi, learned S=nior counsel is that the
security guard beiing incharge of the security of
the factory on account of gross negligence on
nart of the security guard in allowing one extra
vehicie to pass through the gate, the employer
has lost confidence in the workman.

14.6. A perusal of loading ledger Ex.M19 at SI.No.8
would indicate that the concerned truck bearing
No.AP-29-0205 was loaded with 50 vehicles.
The contention of Sri.Abhinay Y.T., being that
earlier there was 51 written which has been
changed to 50 numbers. The contention of

Sri.K.Kasturi being that it is only a mistake
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which was rectified to 50 and the same cannot
be found fault with.

14.7.A perusal of the loading regicter would indicata
that there were 30 + 6 scooty peps ioaded and
15 aapache vehicles loaded, that is to say, total
vehicles shown to be loaded is 51. Thus, the
number which had been written as 51 was the
proper number and I am of the considered
opinicn that over writing made to correct the
number of vehicles from 51 to 50 is completely
misconceived and fraudulent.

14.8.The aspect of the employer losing confidence in
the employee would have to be taken into
consideration if all actions taken by the
employer being proper and correct and the
actions of the workman give raise to suspicion.
In the present case, the contention of the
workman is that the loading having been
supervised by a supervisor, certified by a

security guard and the same was accepted by
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the workman and the truck was allowed tn
pass. The number of vehicles Icaded being 51,
is properly shown in the loading ledger an4d it is
for the supervisoi and the security guarc to
have taken note of the same arid taken action
thereon, this not having Eteen done, the
employer has iet o go of them with a warning
but has victimized the present workman.
14.9.The said submission being established by a
perusal of thie ledger gives raise to situation
where the employer’s conduct is in doubt
inasmtch as knowing fully well that it was 30 +
G = 36 scooty peps and 15 aachees loaded on
tn the truck totaling to 51 has sought to
contend that everything was done properly and
has accepted the apology on the part of the
supervisor and security guard at the loading
area and now sought to impose the obligation

and duty on the workman to have cross
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checked the number of vehicles loaded on tn»
the truck.

14.10.In such a situation, I am of the considered
opinion that the contenticn of the employer
that it has lost confidence in the workman due
to the workrnan allowing one extra vehicle to
pass through the main gate is completely
misconceiver. The employer having let to go of
the Supervisor and the security guard as also
the contract labourers who had loaded the
vehicles into the truck who are primarily
responsible for loading the extra vehicle in my
considered opinion could not have proceeded
cnly against the workman.

14.11.1In light of these facts, it cannot be said that in
all cases where the employer expresses loss of
confidence in the workman, the Labour Court or
the Industrial Tribunal is barred from ordering
reinstatement. The Labour Court or the

Industrial Tribunal would have to consider the
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contention of the employer in the light of the
surrounding facts and circumstamces 10
ascertain if such a suspicicn is based on
objective set of fectz and motivations and not
on the basis of any other extraneous factor.

In the present case having come to a
conclusion that suspicion is for an extraneous
cirrumstances, and not borne out by the
records, more sc, the loading ledger, the
conterntion of Sri.K.Kasturi, learned Senior
Counse! that the employer lost confidence in

the workman is liable to be rejected.

Ancswer to Point No.2: Whether in the present

case, thie employer has been able to establish
gross negligence or insubordination on part of
the workman?

15.1.

Photographs of the truck have been produced.
The submission of Sri.Abhinay Y.T, learned
counsel for the workman is also stated
hereinabove and is not repeated for the sake of

brevity. A perusal of the photographs would
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support the contention of Sri.Abhinay VY.T.,
learned counsel for the workman inasmuch as
the lower deck of the truck is enclosed gres.
the upper deck though open is covered by a
tarpaulin. The vehicles in the upper deck could
probably be checked in the day time and the
vehicle in the lower deck even in the day time if
to be checked would raquire a person go into
the lcwer deck which the workman cannot do
withotit removing some of the vehicles.
15.2.Admittedly. the vehicles have passed through
the security gate at 0045 hours that is at
midnight. There being no particular facility
which had been provided at the spot, the
number of trucks passing through being quite a
large number, as could be seen from the ledger
itself that there are nearly 13 trucks which have
passed through the security gate around that
particular point of time. It would well be

impossible for a security guard to stop each of
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the vehicles and examine the same after
unloading a few vehicles.

15.3.Be that as it may, the employer has nct
produced any instructions given to the security
guard to inspect and count the number of
vehicles despite the same beina certified by the
loading area supervisor and loading area
security guard. Since  the contention of
Sri.K.Kasturi, !learnad Senior counsel is that the
same is included in the manner of discharge of
service by a security guard at the gate, it would
now be recuired for the employer to issue
detailed instructions in that regard and the said
instructions be affixed in the security guard
room at the main gate for compliance by the
security gaurd.

15.4.There is credence in the submission made by
Sri.Abhinay Y.T., learned counsel for the
workman that it is on account of the workman

not saluting the security officer in the canteen
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on 14.08.2006 that this allegation has been
made on 16.08.2006. More so wiien the casa
of the workman is that even on earlier nccasion
there was no physical checking of number of
vehicles loaded in the truck which pass through
the main gate.

15.5.In that backgicurid, the manrier in which the
procee:dings nave been conducted, the over
writing in the ledger, the expectation of the
emplcyer and the statements made during the
enquiry as also before the Labour Court, I am
of tne considered opinion that there is a
victimization of the workman by the employer
when no action has been taken against the
supervisor and the security guard at the loading
area.

15.6.I answer point No.2 holding that the
employer has not been able to establish
gross negligence or insubordination on

part of the workman.
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16. Answer to Point No.3: Whether the award
passed by the Labour Court suffers from any
legal infirmity requiring interference at the
hands of this Court?

16.1.In view of the findings c¢cn Point Nos.1 and 2
above, the Laoour Cecurt taking into
consideration ail the above facts, I am of the
considered opinion that the award passed by
the Lahour Court is not proper and correct
inasmuch as the labour Court in the award
could not have come to a conclusion that there
is negligence on part of the workman by
permitting a vehicle in excess to go through the
main gate having come to a conclusion that the
workman was not responsible for loading the
same and it is in that background that the
Labour Court could not have come to a
conclusion that the punishment of dismissal
was harsh and shockingly disproportionate to

the misconduct committed by the workman
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and thereafter imposed a punishment of
reducing 2 annual increments.

Having come to a conclusion theat there is no
negligence on pait of the werkmarn and that
there is no loss of coniidence which can be
objectively pieaded by the employer, I am of
the ccnsidered opiniorn: that there can be no
misconduct said to have committed by the
werkiman teqguiring any punishment to be
imposed on him. Though not relevant, there is
also no allegation against the workman of
having enriched himself by way of misconduct
and the vehicle has also been accounted for by
the dealer.

1 answer point no.3 by holding that the
award passed by the Labour Court suffers
from legal infirmities as afore mentioned
requiring interference at the hands of this

Court.
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17. Answer to Point No.4: What order?

17.1.For all the aforesaid reascns, I am of the

considered opinion that the awara passed by
the Labour Court even on the basis of the
conclusion airived at by the l.abour Court is not
proper and correct. As such, I pass the

following:

O
X
m

W.P.N0.37496/2014 filed by the employer is
dismiissed.

W.P.iNn.52668/2014 filed by the workman is
partly allowed.

The punishment imposed by the Labour Court in
award dated 05.03.2014 in I.I.D No.121/2007
agirecting withholding of two annual increments
for the period of two years, without cumulative
effect, is set aside.

The award insofar as awarding 25% backwages
is not disturbed taking into consideration that

the workman did not work during that time.
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The workman having superannuated, the
employer is directed to settle all the dues of the
workman as if no punishment had been
imposed on the workman with conftinuity or
service with consequential penefits as also 25%
backwages within a period of 60 days from the

date of receipt of copy of this order.

€d/-
JUDGE
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