WWW.LIVELAW.IN

IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WP (CIVIL) NO. 1236 OF 2019

IN THE MATTER OF:

LOK PRAHARI | ... PETITIONER
VERSUS

UNION OF INDIA ... RESPONDENT

SUMMARY OF DISCUSSIONS AT THE VIRTUAL MEETING HELD
FROM 4.30 TO 6.00 PM ON APRIL 10, 2021AND 4.30 to 5. 0 5.30 PM ON
APRIL 13, 2021

I. On April 09, 2021, zhis Hon’ble Court directed that a virtual meeting to be
convened of all p:n“tiesv so that the viewpointson different aspects can be
placed before this Hon’ble Court for further orders, while irr;plementing
Article 224A. |

2. In the background of the observations made by this Hon’ble Court and the
submissions of the learned couﬁsel on Aprll 8 2021, a note was circulated
setting out 1mportant aspects/toplcs relating to Article 224A on which the

views of various parties .g;:an be summanzed' and placed before this Hon’ble

Court.
3. On an examination of the website of the National Judicial Data Grid, it

shows that the pendency in all the High Courts put together is 57,51,312, as
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on April 4, 2021. The website further shows that five High Courts alone

have 54% of the total arrears and these are:

Allahabad s 7,86,168
Punjab & Haryana . © . 6,71,634
Madras | : 581,425
Bombay : 551,181
Rajasthan , oo 5,40,083
Total : : 31,30,491

The NJDG website also gives the total pendency for various periods in the

High Courtsand these.are:show.n‘ in the table below:

Particulars Civil | % Criminal | % Total %

0to 1 Years I 622267 | 15.09% 333345 120.49%| 955612 16.62%
1to 3 Years 1054504 | 25.57% 427302 126.27%| 1481806| 25.76%
3to 5 Years 676249 | 16.4% 221226 | 13.6% | 897475 15.6%
5 to 10 Years 870536 [21.11% 296231 |18.21%| 1166767 20.29%
10 to 20 Years 716419 | 17.37% 289887 |17.82%| 1006306  17.5%
20 to 30 Years 109517 | 2.63% 41916 | 2.63% | 151433 2.63%
Above 30 Years 75047 | 1.82% 16866 | 1.04% 91913  1.6%

The table shows that 56.4% cascs are within the 5 year period but almost
40% of the cases are pending for 5 to 20 years.

4. The weﬂsite of the‘ Departrr{en‘t' of ;Ill-i;s.ti'ce (DoJ) has also given the details of
sanctioned strength, w.orking strength. and vacancies in High Courts.
However, the percentages have been calculated fbr thepurpose of this Note
and this is attached as Annexui‘é—A vto this Note.

(a) It .is important to note tilat the éonteﬁts éf this Note are not necessarily‘
the views of the "inaiv;duél f{igh Courts. During the

discussion,counsel expressed their individual viewpoints as well. Due
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to ‘shortage of tlme it was nbt possible to bifurcate the views of the
High Court and the views presented at the virtual meetings. In view of |
the importance of t;ie matter and theiurgency involved, it was felt that
all the points Qiscussed fnay be summarized and placed before this
Hon’ble Court;

It is also necessary to 'emphésize that the views expressed in this Note
need not neccssarily have beqn expressed by all the High Courts;

Shti R.S. Sufi, learned ASG.;: _ais'o participated in the diécussions. He

made it clear that the views of the Union of India are restricted to

- those mentioned in the first ‘affidavit dated April 7, 2021 and in the

additional affidavit dated April 13, 2021. Reference to the views of
the participants in this Note will n_ot. necessarily include the views of
the Un'ion‘ of India and the stand of the Union is based on what is

stated in both these affidavits. (It is submitted that the summary of the

suggestions made by the Un_‘io_n-df India are set out in Para 24 at pages

16 to 23 of the addit‘iqﬁali arfﬁ‘davit. AH references to views of Union
of Indié in fhis Note lS ‘based Qn this/additional affidavit dated April
13,2021); and |

The sole objective of this additional affidavit was to assist this
Hon’ble Court on thé “v'éirioﬁs,'issues and no adversarial stand is being

taken by the Union of India in this regard-para 3, page 2.
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In this Note, retired'judées wHo r'navyvbc appointcd under Article 224A(jre
sometimes ref.erred to as ad hoc judges, although the expression is
applicableonly to Arficle 127. Fulrth'er, Article 224A does not refer to
“appoinfments” but to a “rcqu.cst”'. For con?éﬁiencc, the words “request” and

“appointments” are used interchangeaBIy in this Note.

TRIGGER POINT FOR IMPLEMENTING ARTICLE 224A

The majority of the pall't‘ici‘pants ',vadvovpted .the view expressed by Shri
A.K.Sinﬁa thaf the “trig’géf‘-ﬁbli-nf”_shc')uld.be when 20% of the backlog in any
individual High Court is pending for rﬂorc than ten years.

Some parficipants felt that thé above{ period should be five and not ten years.
A third view was that the “trigger point” should be a mix based on the
pendency of cases und thé Qdéanéi‘;ﬁs in individual High Courts. The view
expressed was that‘ the trigger point could be where cases were more than
10% of the backlog or pending for five to ten years OR more than 10% to
20% of fhe'sanctioned strength is vacant. |

The fourth view was tiq_at the trigger point should be entirely left to the
respective High Courts aé the collegium of each High Court was best suited
to decidé whether apééinfment shou'id be made under Article 224A.

Shri Vikas Singh, President, SCBA, in a written note, expressed the view
that no' recommendation/request should be made under Article 224 A unless

all the vacancies are filled up or all the names for existing vacancies have

been recommended by the respective collegium. However, the majority felt
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that this view ‘may not be feasible, as lin' several High Courts, the vacancies
are very high and 'pendiﬁg filling of these wvacancies,
requests/recommendations can also be made7 under Article 224A. Further, if
the vacancy is high, it may not bépossible for the concerned collegium to
identify, within a short period, suitable candidates. for all such
vacancies.However, it was the view of all the parties that Article 224A
should be in addition to appointments under Article 217 and Article 224;
Article 224A is not to be used in liew of either Article 217 or Atticle 224.

Union of India:

(i)  In para 24(i) at ;.)lagef 16, th.é Union has emphasized thgt the High
Courts should have. initiated necessary steps for filling up the

vacancies on a regular basis before the proposal under Article 224A
are considered;

(i) In addition,.‘the, Unlon has _ﬁ#add;hg following suggestions regarding
“trigger points;;:- | | |

a. The appointment sghould‘be on a case-to-case basis and the criteria
should be the casejs' pending for more than two years — para 24(ii) of
page 17;

b. Retired judges | should ‘b'e requested when the gap between the
sanctioned strength and the .working strength is more than 20%-para

24(ii1), page 7; and
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c.  Appointments under Article 224A should not be in lieu of regular

appointment- para 24(i), pp 16-17.

STAGE FOR MAKING REQUEST ,UNDER ARTICLE 224A

The majority of the partilcéipah-’ts 'w_e.'re of the view that once a High Court has
reached thee trigger pomt, ifs collegium shduld start the process of making
requests and obtaining the previous consent of the President from amongst ‘
the judges who are to gfetire in the near future. As suggested by Ms.
Meenakshi Arora, the process u(ndei" Articlé 224A should be ‘seamless’ and
there should preferably be no gap.

Judges who have retired 'may. also be requested/recommended for
appointment, The Allahabad ngh_Court, however, expressed the view that
there should be a cooling off pér‘i‘od'-,ofv one year.

Union of India_:

(i)  In para 24(iv) at page 17, the Union has sfated that it is desirable to
ensure that pe.rs;)ns V\'/hol are retiﬁng are appointed. If a sitting judge is
recommended, then, several prdcedufél_formalities (as pointed later in
para 24(xii), ﬁagef 20) Cé’n be eliminated and the process of

appointment can be expedited.
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(it)  If sufficient numbef of eligible judges are not available or do not give
consent, then, request caﬁ be made to those who have retired in the
preceding two years, but not beyond that-para 24(v), page 18.

(i) If retiree judgeé' belon'ging‘ to that particular High Court are not
available, then judges from other High Courts may be
consxdered/requested-para 24Iv1) page 18.

APPROVAL BY SUPREME COURT COLLEGIUM

The view of several pamclpants was that the approval of the Supreme Court

collegium is not necessary for request/recommendation made under Article

224A.

The retired jhdges', veho are 'to be ;ecemmended/requested, have already
been dpp'roved at the time ef' their initial'app’eiﬁtment and their suitability to
function as judges is ﬁo longer in do.ubt.. To refer the recommendations once
again toklthe Supreme Coilrf 4c‘o"ll'egiu.m will net only be unnecessary but will
lead to considerable delay an"_d ffdefea; the purpose of Article 224A.

The majority view was also that the collegium of the individual High Courts
are best suited to take a decision 'on.who ishbu'ld be recommended/requested
under Article 224A and thefeafter,it is only the consent of the President
(Executive) that is necessary under the Constitution.

Union of India

In the additional affidavit, the following points were made:
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collaborative process between the Executive and the J udiciary-para 14,

page 9. - |

(i1) The procedure laid down in para 24 of the MoP has to be followed

under Article 224A unless the MoP is amended-para 17,pp 11-12.

MEMORANDUM OF PROCEDURE — PARA 24:

Most of the participarits felvt that para 24 df-tﬁé MoP requires to be modified.
Para 24 has erroneously édéptéd'v" the .séme procedure as applicable to
appointments  under Article 217 and Article 224 to the
request/recommendation that has to be made under Article 224A.

The learned Senior Counsel for Meghalaya pointed out that Article 224A has

a non-obstante clause a'nd the request under Article 224A ‘stands on a

different footing.

It was ‘also Suggested that although the word used is “hrevious‘ consent” | the
procédure could begin with a request/recommendation made by the
collegium of the High Couft which can be forwarded to the Ministryv of Law
Justice for cohsent by thé _P'ri;me' Mvinist_'er/Cabinet and then the formal
consent of the President.

Any objectipn of thé Exeé:’utive toa particular appointment can be sent to the

collegium of the individual High Court for thieir response.
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As mentioned earlier, the Uni‘ovn of India emphasized the need to follow para

24 of the MoP.

ROLE OF JUDGES APPOINTED UNDER ARTICLE 224A

The majority view was that the retired judges who are requested/appointed
under Article 224A should preferably deal only with old cases as this is the
main purpose fof their_appointlrfnent.'- '

The majority also felt that the namés recommended sﬁould have a nexus or
relation with the kind of cases that are pending before the individual High
Court. Thus, if there are a large number of criminal cases pending in a
particular High Court, th“cr‘m,“ retired judges with special experience or
knowledgein crimi‘na'li' lavsé' should b:e‘re':q'u'csted.

Shri Rav‘indraSrivést;ﬁVa ée;(pressed' ‘the view that their role should not be
confined to old cases alo'%ne. He pointed out that in some High Courts, there

is a large backlog of even bail applications/anticipatory bail applications.
However, at this stage, a number of participants felt that the appointee under

Article 224A should not deal with admissions/fresh matters.
Finally, another view was that the Chief Justice of each High Court is the
“master of the roster” and it should be his sole discretion to allot cases to the

retired judges in any manner he _thihks fit.
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The Gujarat and Rajasthan High Courts have suggested that, at least three
retired judges should be appointed so that two can function as Division

Bench and one as a singlejudge, to disposci‘of"thc old cases.

Union of India:

Role of judges appéirl‘tedé ‘uﬁder Article 224A has been summarized in paras
24(xiv) to (xviii). In brief?, it is séid:

(i) Such judges should bé .utilize}d exclusively for disposal of arrears and not

for current cases. They should not be burdened with administration/fresh
admissions. |

(i1) They shouldv not be“ la-llox.zvle.d to take up tﬁal work or other private work
which will defeat the purpose of Artlcle 224A.

TENURE OF APPOINTMENT

There were divergent views on what should be the maximum age. ‘This
variéd fr_om an upper ljmit .of 65 yéars to 70 years. The Gujarat High Court
suggested that the maximum vshould be 68 years With two terms to three
years’ éach. | | |

It was also féit that the ngh .C:ourt Collegium should go through the
procedufé once again if an extension/sécond term is to be granted. The
minority view was that the I—Ilgh C'Qurtucollggium should have the right to
give an extension for av"s"ec.o.nd' term The judges under Article 224A should
be appointed for a two-yeér{ period ’as‘ this was the term prescribed for

Additional Judge under Article 224 also.
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In para 24(xvii) at page 22, the Union has suggested a maximum limit of 18

months.

TIME TO COMPLETEE THE PROCESS:

The unanimous view was that the appointment under Article 224 A should be
made expeditiously and preférably vwithin three months. It was felt that as
the app.ointmentswil‘l be only from reltilred , judges who have already served
their High Court"s v‘f'orv seyeral yeafs, the procedural formalities of
appoimmcnts u.nder Aniclés 217 and 224 can be dispensed with.

The very pﬁrpose of a reque‘st under Article 224A is to deal with the huge
problem of arreafs. Any ’_dé‘.lay"inﬂthe appointment process will defeat the
objective of Arﬁclé 224A.‘ | ‘Fik.nallyv_, the unanimous view was that the outer
limit to complete appointmeﬁt :proceés Should be six months.

Union of India:

The Union has also emphasized the need for expeditious appointments:

(i) In para 24(xi) at page 20, it is pointed out that any delay in the process
of appointment would defeat the object of Article 224A;

(i1) To reduce the time for appOintmenfs under Article 224A, sitting judges
who are going to retire within six months should be considered first-
para 24(ii), page 20; and

(iti)  Although there 1s a need to ex‘pédite the process, the Pre?sident cannot

be bound by any timeline-para 24(xiii), page 11,
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VIIl. SCRUTINY BY THE EXECUTIVE: ) ) —

35. The majorlty were of the view that if a s1tt1ng Judge has to be considered on
- the baSIS of his knowledge efﬁc1ency, competence and integrity, there
would be no.“need for th.e scrutmy by IB or compliance with other

formalities.

36.  One view was that that although the IB report may not be necessary, some
scrutiny or check wasl necessary. ‘A,third;\./'ievvv was that"thecollegium of the
High Court must be trusted l£o méke the proper recommendation. It is
expected that the request/recommendation will be made only based on the
suitability, competence and integrity of the concerned retired judge.

37.  Further, since the name will be recommendec_l by the Collegium and not the
Chief Justice alone, there W_iil be sufﬁcieﬁt checks and balances at the High
Court stage itself,

38. Another view was also expréssed that the Chief Justicesaréusually from

other States; but with the consultation with J1 and J2, the possibility of the
proper candidate being chosen is very high and there is no need for further

scrutiny.

39, A view wés also eXpI;éSSCéd "thé't ifé'retiféd‘ judge is going to be subject to IB
report, etc., it would t;é aéainst the dignity of the office.

40. Union of India: |

The suggestions of the Union of India on this important issue are as follows:
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If a sitting judge is being recomm‘ended, there will be no neec/iéo
carry out vetting by 'othe£ agencies like ‘1B, which is a time
consuming process-para 24(xii) of page 20,

A number of complaints are recéived against sitting judges. When
the proposal for appointment of a serving judge is being made, the
High‘ Court must share information about complaiﬁts about the
appointee;

If there 1s a gap between the superannuation of a judge and his/her

-appointment under Arti¢l¢ ,22.'4A,‘ then, enquiry has to be conducted

“and inputs from IB WOuld.neééS'sarily be required-para 24(ix), page

19;and
If the retired juzdge submits a certificate of physical fitness, the -
procedure will be simpler and the procedural formalities as in the

case of fresh appointment can be dispensed with-para 24(xii),

page20.

ALLOWANCES UNDER ARTICLE 224A:

Article 221 refers to salaries of High Court Judges and these are. mentioned

in the Second Schedule to the Constitution and suitable legislation is made -

by Parliament.. There is no statutory provision for salaries or allowances

payable to appointments under Article 224A which merely states that such

judges will be “entitled to such allowance as the President may by order

determine’’.
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It was the unanimous view that whatever emoluments/salaries/allowalc;t/s
are deterrriined, it Shopld ;be: uniform threughout the country.

It was also felt that trie' Eékecutive rnust decide the “allowances” since this
will be a charge on the Cfonsolidated Fund of India and the Government has -
to bear the financial burden.

The majority view was that the word “allowances” should be interpreted to
mean the same “salary and allowances o/ perquisites” that are payable to
sitting judges. |

Where a retired judge ‘is requested before hlS retirementand continues asa
“judge” under Artlcle 224A he/she should get the same emoluments that
he/she was entitled to at the time of his/her retirement.

Ms. vPr‘eeti_ka Dwivedisuggesred thet if a request is made to a retired judge
who had already retired a few years e_arlier, "his “allowances” should be what
is payable to sitting jrrdges on tﬁe'dgte.‘on which he assumes office under
Article 224A. o

The general cons‘ens‘usv was that if ‘.Article 224A is to be effectively
implemented, -therl there should .j‘be"p‘allrity between what is payable to these
judges and to the sitting jllld.ges. of the High Courts.

It was also felt that judges uhaer Ar"tic“le. 224A will normally not e)rceed the
sufficient strength of‘ that High Court. Therefore, there will be no extra

burden on the exchequer.
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The majority took. the ‘Vl‘ﬁW that wherever housing is available, the retired
judge may be giveh houSlng aceomrhodation. If that is not possible,
suitable housing allowance may be paid to h'irh/her

The other suggestion was that in the latest Judgment of the Supreme Court in
Madras Bar Association v. Union of Indza dated November27 2020, a three-
judge bench held that Trlbunal Members who are retired judges must get
housmg allowances dependmg on the c1ty involved. Accordingly, it is
suggested that the same housing allowance can be given to a retired judge
under Article 224A. |

It was the unanimous vietxt that the pension that is payable to a retired judge
should be deducted from his:’salary/allo“{/ance. This was also the practice if

a retired judge assumed the post of Chairman of any Tribunal.

Union of India:

In para 24(xviii) at page 22, the Union has stated that there was a need to lay
down the entitlementsand perks, including housing accommodation for such
retired judges appointed under Article 224A. Further, the State Government

is an important stake holderas creation of judicial infrastructure is its primary

responsibility, it is, therefore, necessary to consult the State Government,

MISCELLANEOUS:

The Calcutta High Court expressed the view that there was no need for
finalising the procedure under Article 224A at the current juncture.A view

was expressed that as this involved interpretation of Article 224A, the matter
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must be referred to a benCh- of ,'ﬁve—'ljudges.ltwas further submitted that the
procedure folr‘ appOintménf ':‘,‘und'er Article 224A should not be done in a
hurried manner but after carc':ﬁ:il deliberation.
The procedure when drafted must also provide for removal of a person
appointed under Article 224A, As‘ he is rio’t ;a judge in the common sense,
impeachment process does not app'lvy fo him.  Therefore, a procedure for
terminating his appointment should be devised.
While some expressed the view that sucﬁ judges should be permitted to take
up arbitration work, the majority felt thgt they should not be permitted to
take up any other personal work. :The retired judge is being requested to
cleaf the backlog and arrears and if he is permitted to do arbitration, the very
purpose of Article 224 A would be defeated.
The majority took the view that the word “Chief Justice” in Article 224A
should be read as the “Chief Justice and J1 and J2”. However, a few
participants submitted thgt Article 224A stc:‘)odvon a different footing, and the
WOI’& “Chi.ef Justiéé” should ngt mclude J 1 and J2.

Shri Roniy" Chacko pdiéted out that Justice K. Jayachandra Reddy was

appointed after retiremenf, under Article 128 in 1994. The “allowances” paid

to him may be examined as this appointment was after the “Second Judges”
case.

Union of India:
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[n addition to what has been stated under specific headings above, the

following other suggestidns of the Union of India may be noted:

(1)

(i1)

(iii)‘

(iv)

(v)

(vi)

The past perfdnnance of the.fr-ecommendees should be a factor-para

24(vii), page 18;

The appointment shio‘uid be on performance-based criteria including

disposal of the cases in the last two years. Certain other factors have
; o

also been set out in thls paragraph

In addmon to- determmmgwhether these Judges can be part of the

Bench the questlon as to who should head the Bench has also to be

demded-para 24(xv§)‘, page 21;

A mechanism/procedure. for remogval of judges appointed under

Article 224 A would have to be laid down-para 24(xx),‘page 23;

Appointments u'rfl‘dver‘Ar.ticle- 224A wivll require the consultation and

approval of various aufhorities both at the State and at the Centre-para

4, page 2. These 'require‘ i;he fhvolvemgnt of the High Court collegium,

State Government; Central ‘Government and the Supreme Court

collegium-para 16, page 11; -

At para 18, it is. mentioned that only one retired judge was appointed
under Article 224A. It is subr_hitted_ that this may be not correct as

Justice Venugopal was‘appo‘inted;for two terms in the Madras High
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Cou.rfl and Justiéef Surajbhan was appointed for two terms in the
Madhya Pradesh ’Ié—,Iigh Court’. It is. not clear whether other such
appointments were made in other High Courts; and
In para 20 at page 17, reference is made to a resolution passed at the
Chief Justices’ conference on 22" and 24" April, 2014, emphasizing
the need to implement. Article 224A to clear large pendency of civil
and criminal cases. The thén.Chief Justice of India, Justice C.S.

Thakur also stated that appro?al had been received for appointment of

19 judges from four High Cdufts, but no appointmentswcre made.

April 14, 2021.

Sibo Sankar Mishra

Advocate for the High Court of Orissa
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SL |Name of the Court [Sanctioned Strength | Working Strength | Vacancies
No. S ' (N : l e Sod
A. |Supreme Court of India 34 29 05
B. |High Court |Pmt. | Add|Total [Pmt. |Addl {[Total | Pmt. ]Ad
1 |Allahabad 120] 40 1] 103 28] 29 57 123% 73% 36%
2 |Andhra Pradesh 28] 09 of 19 ool 09 18] |32% 100% 49%
3 {Bombay - 711 23] 15 62| 24 08 32| |34% 35% 34% -
4 |Calcutta 54 18] 02 321 24 16 40| 144% 89% 56%
5 |Chhattisgarh 17 05| 03 - 16| 04 02 06| |24% 40% 27%
6 |Delhi B 45 15 ol 31 14 15 291 131% 1100% 48% -
7 |Gauhati 18] . 06 . 03] . 200 o1 03 04] . 16% [s0% 17%
8 {Gujarat 39 13 52 30 o 30 09 13 221 123% 100% 42%
9 |{Himachal Pradesh 100 03 13 10 0 10 0 03 03| [0% 100% 23%
10 {High Court for UTs of 13 04 17 11 0 1l 02 04 06] {15% 100% 35%
J & K and Ladakh
11 |Jharkhand 19 06 25 16 o 16 03 06 09 {16% 100% 36%
12 |Karnataka 47 15] 62 30 19] 49 171 -04 13| |36% 27% 21%
13 |Kerala 35 12 471 29 11 40 06 01 07| {17% 8% 15%
14 |Madhya Pradesh 40 13 53 25 | 251 .15 13 28| 138% 100% 53%
15 |Madras 56 19 75 52 10 62 04 09 13| 7% 47% 17%
16 |Manipur 04 01 05 04 ol 05 0| 0 0 0% 0% 0%
17 |Meghalaya 03 01 04 04 0 04 01 0l 0 |-33% 100% 0%
18 |Orissa 20 07 27 15 0 15 05 07 12} {25% 100% 44%




Ll ANAL
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19 |Patna 40 13 s3] 2 VVVWHTVELTV-TNg 13 32| [48% - 100% 60%
20 |Punjab& Haryana 64 21 8] 36 1l 47 28] 10 38 [44% 48% 45%
21 |Rajasthan 38 12l sol 23 of 23 15 12 27 [39% 100% 54%
22 {Sikkim 03 of o3 o3 of 03 0 0 o lo% 0% 0%
High Court for the State 18] o6 24 14 of 14 04| 06 10 | |22% 100% 42%
23 |of Telangana
24 |Tripura 04 o1ff 05 o4 of 04 0 01 01" 0% 1100% 20%
Uttarakhand 09f 02 11l o6 o] o7 03 . ol 04| 133% 50% |36%
Total 815| 265 1080] s82] 87 669 | 233 - 178] 411 |29% T67%  3s% .

T

Z;.



