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1. Both the Criminal as well as Government Appeals are
directed against the impugned judgment dated 21° January, 1981
passed by the Il Additional District & Sessions Judge, Gorakhpur
in Sessions Trial No. 205 of 1980 (State Vs. Ayodhya & 6 Others),
arising out of Case Crime No. 36 of 1978, under Sections
147/148/149/302 |.P.C., Police Station-Ghughuli, District-
Gorakhpur, whereby accused-appellants Ayodhya, Sanhu,
Chhangur, Lakhan and Ram Ji, have been convicted for offence



under Section 147 I.P.C. and Section 302 read with Section 149
I.P.C. and have been sentenced to two vyears rigorous
imprisonment for commission of offence under Section 147 and
life imprisonment for commissioning of offence under Section 302
read with Section 149 [.P.C., with an observation that both the
sentences were to run concurrently, whereas the accused- Pyare
and Chhotkoo have been acquitted for all charges alleged against
them.

2. Since the basic facts, issues and the judgment of the trial
court are similar and common, both criminal appeals have been
clubbed and heard together and the same are being decided by

this common judgment.

3. We have heard Mr. J.P. Tripathi, learned A.G.A. for the State,
Shri PK. Singh and Mr. Gyan Prakash Singh, learned counsel for
accused-respondents in Government Appeal and Mr. Rajeev
Chaddha and Arunesh Kumar Singh, learned counsel for accused-
appellants in criminal appeal as well as perused the entire
material available on record.

4. The present case proceeds on a written report of the
informant/P.W.-1 Naik (Exhibit-ka-1) dated 23™ September, 1978,
wherein it has been stated that
he was resident of village Nebuiya Tola Dusadhi Bari. Sister of
accused Ayodhya, namely, Sitabi having a bad character was
resident of same village. There was rumour/discussion about
illicit relationship of Sitabi with informant’s son i.e. deceased
Ganga and other villagers, namely, Pyare Singh and Chhotku
Baba etc. Sister of accused Ayodhya, namely, Sitabi fled away
somewhere three-four days ago. The accused Ayodhya and others
suspected that the deceased enticed away Sitabi. Due to the said
grudge, on the night of 22" September, 1978 at around 9 p.m,
the accused Ayodhya and his associates, namely, Pyare Singh,
Chhotku, Ramjeet, Lakhan, Sanhu and Chhangur having
consensus opinion and having been armed with lathi (sticks) and
spears came at the doorstep of the informant and started asking



him as to where his son Ganga was, on which the informant
replied that his son went to the place of his relative at Pipara. Just
in the meantime when the conversation between the
informant/P.W.-1 and accused Ayodhya was being exchanged, his
son Ganga came with his relative, namely, Mahajan resident of
Sakin Pipra, Police Station Shyam Deukha and suddenly the
accused persons pounced on his son and started beating him and
dragging him towards accused Ayodhya's house. On this, the
informant, his wife Jaleba and his relative Mahajan also followed
and reached at the doorstep of the accused Ayodhya for saving
Ganga. At the doorstep of accused Ayodhya, all the accused
persons started beating Ganga mercilessly by sticks (lathi) and
spears, due to which deceased Ganga sustained injuries and fell
down. On the alarm being raised by the informant, so many
persons of the village including Kanhai and Sita Ram also arrived
flashing their torches. The accused Ayodhya and the accused
Pyare had pressed the throat of Ganga and the other accused
persons wielded sticks (lathis) and spears at him. The son of the
informant Ganga died instantly there. With the help of witnesses,
the accused Ayodhya was caught on the spot, whereas the other
accused persons succeeded in running away. The dead body of
his son Ganga was lying at the doorstep of accused Ayodhya
throughout the night.

5. The next morning, first informant Naik went to the police
station Ghughuli, which was at a distance of about 7 miles from
his village and lodged first information report on 23™ September,
1978 at 7.30 A.M. on the basis of his written report (Exhibit-Ka/1)
dated 23.9.1978. After that, Head Constable Brijraj Yadav
prepared the chik report. The head constable also re-arrested the
accused Ayodhya, who was brought by the informant and the
village Chaukidar at the police station. The blood stained Kurta
worn by the accused Ayodhya was taken into custody and
recovery memo (Exhibit-ka/14) in that regard has been prepared
by the Head Constable. The case was entered in General Diary



No. 11 at 7.30 A.M. (Exhibit-Ka/13). The Investigating Officer/P.W.-
3, namely, Devendra Kumar Singh started the investigation on
23" September, 1978 and interrogated the accused Ayodhya at
the police station. Thereafter the Investigating Officer/P.W.-3
proceeded for the place of occurrence and took into possession
the dead body of the deceased Ganga from the house of the
accused Ayodhya. The inquest (Exhibit-Ka/2) was prepared on the
same date i.e. 23" September, 1978 at 10.00 A.M and ended at
12:05 P.M. on the same date. The Investigating Officer/P.W.-3 also
prepared the Khaka Lash( Exhibit-Ka/3) and Challan Lash (Exhibit-
Ka/4). The dead body of the deceased was handed over in a
sealed cover to constable Sharda Lal Srivastava for being taken
to mortuary. A letter (Exhibit-Ka/5) requesting the Medical Officer
to conduct the post-mortem examination of the dead body of the
deceased was also prepared and sent. The Investigating Officer
also collected the blood-stained earth and plain earth from the
place where the dead body was lying and recovery memo in that
regard was also prepared (Exhibit-Ka/ 6). Two recovery memos
Exhibits Ka/7 and 8 were also prepared for the torches, which
were produced by the witnesses Kanhai and Sita Ram. On the
same date the Investigating Officer prepared the site-plan
(Exhibit Ka/9) showing the house of accused Ayodhya and the
place where the dead body was found lying. The Investigating
Officer/P.W.3 also recorded the statements of the informant/P.W.-1
Naik, his wife Jaleba, his relative Mahajan and other witnesses at
the spot. All other accused persons ultimately surrendered in the
court.

6. The post-mortem has been conducted by Dr. A.P. Singh
(P.W.-4) on 24" September, 1978 at 12:30 p.m. and in the post-
mortem report (Exhibit-ka/11), the cause of death of the
deceased has been reported to be shock and haemorrhage as a
result of following ante-mortem injuries:

“1. Lacerated wound 1” x 1/4” x bone deep on left
side head, 3 1/2” above the left ear.



2. Contusion 1 1/2” x 1” on left upper lid.
3. Abressed contusion 1” x 1/2” on right eyebrow.

4. Abressed contusion 1” x 1” on right side of face
Jjust below eye.

5. Contusion swelling 4” x 1” on part of neck middle.

6. Incised wound 1” x 1/2” x 2” on back of left upper
arm, 3” above elbow joint, direction from back to
front.

7. Incised wound 1”7 x 1/2” x 1 1/2” on back of left
forearm, 2” below the elbow joint, direction from back
to front.

8. Multiple contusion area of 8” x 4” on back of right
upper arm.

9. Multiple contusion area of 4” x 3” on back of right
forearm just above wrist joint.

10. Contusion 3 1/2” x 1 1/2” on right iliac fossa.

11. Contusion 2” x 2 1/2” on outer aspect of left thigh
middle.

12. Incised wound 1” x 1/2” x 1 1/2” on front of left
leg, 3” below knee joint.

13. Incised wound 1” x 1/2” x 1 1/2” on front of left
leg, 2” below injury no. 12

14. Incised wound 1” x 1/2” x 1/2” on front of left leg,
3” below injury no.13

15. Incised wound 1/2” x 1/3” x 1/2” on front of left
leg, 1” below injury no. 14.

16. Incised wound 1”7 x 1/2” x 1 1/2” on front of right
leg, 2” below ankle joint.

17. Multiple contusion on area of 6” x 4” on front of
right leg, 2” below knee joint.



18. Contusion 4” x 1” on front of left thigh, 3 1/2”
above knee joint.

19. Contusion 5 1/2” x 1” on outer aspect of right
thigh, 2” above knee joint.

20. Multiple contusion on area of 12” x 12” on back
both side just below neck root.”

7. After conclusions of the statutory investigation under
Chapter XII Cr.R.C.. PW.-3 has submitted the charge-sheet
(Exhibit-Ka/10) against all the accused persons, namely,
Ayodhya, Chhotkoo, Pyare, Ramji, Sanhu, Lakhan and Chhangur
on 17* October, 1978.

8. On submission of charge-sheet, the concerned Magistrate
took cognizance in the matter and committed the case to the
Court of Sessions by whom the case was to be tried. On 10™"
September, 1980, the concerned Court framed following charges
against the accused-persons:

“CHARGES

I, G. Chandra, Il Addl. District and Sessions Judge,
Gorakhpur, hereby charge you Ayodhya, Pyare
Singh, Chhotkoo, Ram Ji, Lakhan, Sanhoo and
Chhangur as follows:-

Firstly, that you, on 22.9.1978, at about 9.00 P.M., at
village Nebuiya, Tola Dusadhi Bari, PS. Ghughuli
District Gorakhpur were a member of an unlawful
assembly, and, in prosecution of the common object
of such assembly, viz., in committing the murder of
Ganga, committed the offence of rioting and there by
committed an offence punishable u/s. 147,1.P. C.,
and within my cognizance.

Secondly, that you, on the aforesaid date, time and
place, were a member of an unlawful assembly, in
prosecution of the common object of which, did



commit murder by intentionally or knowingly causing
the death of Ganga, and thereby committed an
offence punishable under section 302 read with
section 149, 1.PC., and within my cognizance.

And | hereby direct that you be tried by me on the
said charges.”

9. The charges were read out and explained to the accused
persons in Hindi, who pleaded not guilty denying the accusation

and demanded trial.

10. The trial started and the prosecution has examined six

witnesses, who are as follows:-

1 |Naik  (complainant) (father of the/pyw._]
deceased)/eye witness as per the
prosecution

2> |Mahajan (relative of the pw._2
informant/P.W.-1)/another eye witness as

per the prosecution

3 |Devendra Kumar Singh/Investigating |[P.W.-3
Officer, the then Station House Officer,
Police Station-Ghughuli, District-Gorakhpur

4 |Dr. A.P. Singh, the then Medical Officer, PW.-4
Primary Health Centre, Maharajganj, who
conducted the autopsy of the deceased

5 Sharda Lal, Constable, Police Station- P.W.-5
Ghughuli District-Gorakhpur

6 |Brijraj Yadav, the then Head Constable, P.W.-6
Police Station-Ghughuli, District-Gorakhpur

11. The prosecution in order to establish the charges levelled
against the accused-appellant has relied wupon following



documentary evidence, which were duly proved and

consequently marked as Exhibits:

1 |Written report dated 23™ September, 1978 Ex.Ka.-1

2 |First Information Report dated 23™ September, Ex.Ka.-12
1978

3 |Recovery memo of blood stained and plain earth Ex. Ka.-6
dated 23™ September, 1978

4 |Two recovery memos torches which were|Ex. Ka/7
produced by the witnesses Kanhai and Sita Ram|& 8
dated 23™ September, 1978

5 |Recovery memo of Kurta, which was taken into Ex.Ka.-14
possession from accused Ayodhya dated 23"
September, 1978

6 |Copy of the G.D. entry about the first information |Ex.Ka.-13
report

7 |Panchayatnama (Inquest Report) Ex.Ka.-2

8 |Khakha Lash and Photo Lash Ex.Ka.-3

&4

9 |Letter written to the Chief Medical Officer for|Ex.Ka.-5
getting the post-mortem of the deceased
conducted

10 |Post-mortem report dated 24™ September, 1978 Ex.Ka.-11

14 |Charge-sheet original dated 17" October, 1978 |Ex.Ka.-10

15 |Site plan with index dated 23" September, 1978 Ex.Ka.-9

12. After completion of the prosecution evidence, statement of

the accused was recorded under Section 313 Cr.P.C. The accused



Chhotkoo, Pyare, Ramiji, Sanhu, Lakhan and Chhangur, while
giving their statements in the Court, denied the prosecution
evidence and stated that they have been falsely implicated on
account of harbouring grudges. The accused persons had also
taken a plea that they had been implicated falsely due to the
election rivalry of Pradhan. The accused Ayodhya, while giving his
statement in the Court of Session u/s.313, Cr.P.C., also denied the
entire prosecution evidence. He further stated that the informant
Naik and the Pradhan Vidya Singh were very close to each other
and that he did not cast his vote in favour of Vidya Singh in the
election rivalry of Pradhan. He further stated that he had
accompanied the informant Naik to Maun Nala' where the dead
body of Ganga was lying. Naik took the dead body and carried it
to his (Naik's) house. Naik took him (accused Ayodhya) to the
police station. It was at the instance of Naik that the police had
taken him into custody at the police station. The accused persons
did not adduce any defence evidence.

13. On the basis of above evidence oral as well as documentary
adduced during the course of trial, the trial court, relying upon
the testimonies of P.W.-1/Informant and P.W.-3 Mahajan that the
accused Ayodhya, Sanhu, Chhangur, Lakhan and Ram Ji, all
belong to the same family, had wielded sticks (lathi) and spears
(Ballam) on the deceased Ganga and that the deceased died
instantaneously on the spot as a result of injuries caused by
them, has come to the conclusion that the case against those
accused persons is fully established for the offence under Section
147 and Section 302 read with Section 149 |.P.C. As such, they
have been sentenced to wundergo two years rigorous
imprisonment for the offence under Section 147 I.P.C. and life
imprisonment for the offence under Section 302 read with Section
149 |.P.C. However, the trial court under the same impugned
judgment, with regard to the involvement of the accused Pyare
and Chhotkoo in the alleged crime, has recorded its finding that
there is no strength in the testimonies of the witnesses to show



that those accused Pyare and Chhotkoo would also have involved
in committing the alleged crime, more so when they neither had
any friendship with the informant/P.W.-1 nor they had any foeship
against the deceased Ganga. The trial court had further recorded
that though in the first information report lodged on the basis of
written report given by the informant/P.W.-1, specific role has
been attributed to the accused Pyare of throttling the neck of the
deceased Ganga along with accused Ayodhya but in their
testimonies, PW.-1 and P.W.-3 did not at all state that the accused
Pyare had played any part in the alleged crime. The trial court
has also observed that on the basis of such finding, the
prosecution has failed to prove the guilt of the accused Pyare and
Chhotkoo successfully in commissioning of the alleged crime. As
such the trial court has given benefit of doubt to the accused
Pyare and Chhotkoo and resultantly, the trial court has acquitted
both the accused.

14. Being aggrieved with the impugned judgment and order of
conviction passed by the trial court, the accused-appellants has
preferred the present Criminal Appeal, whereas the State of U.P.
has preferred the present Government Appeal against the
impugned judgment of acquittal of accused Pyare and Chhotkoo
by the trial court.

15. Assailing the impugned judgment and order of conviction,
the learned counsel for the accused-appellants in present
criminal appeal has advanced following submissions:

(i) The alleged occurrence happened on 22" September, 1978
at 09:00 p.m. (night), whereas the first information report was
lodged on 23™ September, 1978 at 7 to 8 a.m. (morning),
meaning thereby that there is delay of 10 to 11 hours in lodging
of first information report for which no plausible explanation has
been given making the prosecution case doubtful.
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(ii) On the date and time of alleged incident, there was no source
of light so as to identify the accused, who have committed the
alleged crime.

(iii) PW.-2 Mahajan, who is stated to be relative of the informant
is a chance witness and not an eye witness. His testimony that on
the date of incident, he came along with the deceased to drop
him at his house is also doubtful. Since deceased was a major
person and not a minor, therefore, it is impossible to believe as to
why P.W.-2 accompanied the deceased when he was returning to
his home.

(iv) As per the prosecution version, the accused persons have
assaulted the deceased with lathi (sticks) and spears (Ballam) but
during the course of investigation, no recovery of any weapon
was made from any of the accused persons.

(v) As per the version of the first information report as well as the
testimony of PW.-1, at the door of accused Ayodhya, when the
accused persons were assaulting the deceased, on shouting of
the informant/P.W.-1 so many persons of the village including
Kanhai and Sita Ram also arrived flashing their torches and
recovery memos of the torches of Kanhai and Sita Ram have also
been prepared and exhibited. However, both Kanhai and Sita Ram
have not been examined as prosecution witnesses during the
course of trial.

(vi) Neither the place i.e. front of house of PW.-1, initially where
the accused persons have assaulted the deceased with lathi and
spears, when he returned from his relative place along with P.W.-2
has been marked by the Investigating Officer in the site plan nor
any blood stain earth or plain earth has been collected by the
Investigation Officer while preparing the recovery memo.

(vii) As per the post mortem report of the deceased, no stab
wound has been found on the body of the deceased whereas

11



according to the prosecution witnesses, the accused have
assaulted the deceased by lathi and spears.

(viii) The watchman/village chowkidar, who is alleged to have
guarded the body of the deceased throughout the night till

morning, has not been examined during the course of trial.

16. On the cumulative strength of the aforesaid submissions,
learned counsel for the accused appellants submits that the
impugned judgment and order of conviction cannot be legally
sustained and is liable to be quashed.

17. Following submissions have been made by the accused-
respondents in the present Government Appeal in order to
support the judgement of the trial court:

In the murder case of one Ram Parikhan Singh, Vidya Singh
was an accused. Though it is not clear from the record as to
whether he was convicted or acquitted in the said case but it
crops up from the record that he was in jail for some period in the
said murder case. Vidya Singh who was friend of PW.-1 was also
village pradhan and accused Pyare had not cast his vote in favour
of Vidya Singh. Sundar Singh i.e. father of the accused Pyare
Singh was also a witness in the murder of Ram Parikhan Singh
and that is why there was direct inimical relations between the
family of Pyare Singh and Vidya Singh along with PW.-1. The
accused Pyare Singh and Chhotkoo were neither the family
members of other accused Ayodhya and others nor they had any
concern with their family. Because of inimical relations with Vidya
Singh, they have been falsely implicated in the present case.

18. On the cumulative strength of the aforesaid submissions,
learned counsel for the accused-respondents submits that since
this is not a case of direct evidence and there are major
contradictions and inconsistencies in the prosecution evidence
oral as well as documentary, produced during the course of trial,
impugned judgment and order of conviction does not suffer from

12



any illegality and infirmity so as to warrant any interference by
this Court. As such the Government Appeal filed by the State is
liable to be dismissed.

19. On the other-hand, learned A.G.A. for the State in reply to
the submissions made by the learned counsel for the accused-
appellants have made his point wise submissions.

(i) To the first submission made by the learned counsel for the
accused-appellant regarding delay in lodging of the first
information report, it is submitted that the delay has satisfactorily
been explained by the prosecution. In the cross-examination,
P.W.-1 has stated that the villagers advised him that the accused
persons who ran away, had come and were hiding here and there
and if the informant and other villagers would go to the Police
Station for lodging of the first information report, in their
absence, the remaining accused persons could take away the
accused Ayodhya along with them, who was caught from the spot
and other accused would succeed to run away. PW.-1 has also
stated that since it was already late in the night and the dead
body also had to be guarded, as such, they did not go to file the
report at night and waited for the morning.

(ii) Qua the second submission made by the learned counsel for
the accused-appellants, learned A.G.A. submits that since all the
accused were of the same village of informant/P.W.-1 and were
well known, they could be identified at night easily. Apart from
the above, it is submitted that in the torch lights of several
people along with Kanhaiya and Sita Ram, who came to the spot
on shouting of informant, the accused persons have been
identified by the prosecution witnesses. The recovery memos of
the torches of Kanhaiya and Sita Ram have also been exhibited.

(iii). So far as the third submission made by the learned counsel
for the accused-appellants that P.W.-2 Mahajan is a chance
witness is concerned, it is submitted that PW.-2 is not a chance
but an eye witness of the alleged crime. In his cross-examination,
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he has specifically stated that on the date of incident the
deceased went to his relative place and reached the place of P.W.-
2 and requested him to drop him to his house and on his request,
he came to his house along with him. He is thoroughly consistent
in his examination-in-chief as also in his cross-examination. His
testimony has also been supported by PW.-1 in his testimony.
There is no inconsistency in testimonies of both eye witnesses i.e.
PW.-1 and P.W.-2.

(iv) Qua the fourth submission made by the learned counsel for
the accused-appellants that as per the prosecution case, all the
accused persons have caused injuries to the deceased by sticks
(lathi) and spears but no recovery has been made from any of the
accused persons, which cast a dent in the prosecution version,
learned A.G.A. submits that since the prosecution version that the
accused persons assaulted the deceased by lathi (sticks) and
spears has been supported by the testimonies of eye witnesses
i.e. PW.-1 and PW.-2 and the post-mortem report of the
deceased, non recovery of any weapon from any of the accused
persons would not affect the credibility of the prosecution
witnesses. It was failure on the part of the Investigating Officer
that he has not made any recovery of any weapon from any of
the accused for which no benefit can be extended to the accused-

appellants.

(v) So far as the fifth and eighth submissions made by the
learned counsel for the accused-appellants that non examination
of eye witnesses, namely, Kanhaiya and Sita Ram in whose torch
lights, the accused have been identified and also the village
chowkidar, who guarded the dead body of the deceased
throughout the night, as per the version of the first information
report is concerned, it is submitted by the learned A.G.A. that
same does not prevail over the clinching evidence produced by
the prosecution by way of testimonies of eye-witnesses, namely,
PW.-1 and P.W.-2, which has been fully supported by the medical

evidence.
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(vi) It is submitted by the learned A.G.A. that the sixth submission
made by the learned counsel for the accused-appellants that
since the Investigating Officer has not made any recovery memo
of the blood stain earth and plain earth from the place i.e. front of
the house of the informant/P.W.1, where initially, the accused
persons assaulted the deceased by lathi and spears as soon as he
reached thereafter from his relative place along with PW.-2 nor
the Investigating Officer marked the said place in the site plan,
which makes the prosecution case doubtful, has also no
relevance, as at that time, where the deceased was not seriously
injured and no blood was coming out from his body. Even
otherwise, the Investigating Officer has collected the blood stain
earth and plain earth from the place i.e. front of the house of
accused Ayodhya, where the deceased was seriously injured and
ultimately has been done to death and he has also prepared their
recovery memos, which have been exhibited and has also
marked the said place in the site plan.

(vii) To the seventh submission made by the learned counsel for
the accused-appellants that since no stab wound has been found
on the body of the deceased as per the post-mortem report, the
entire prosecution case is doubtful, learned A.G.A. submits that
according to the prosecution case the accused persons assaulted
the deceased by lathi (sticks) and spears, which is duly supported
by the post mortem report on the ground that if a person
assaulted with a stick and a spear, he will not get the same injury
as if he is assaulted with a knife like stab wound.

20. On the basis of the aforesaid submissions learned A.G.A.
submits that as this is a case of direct and clinching evidence, the
testimonies of eye witnesses, namely, PW.-1 and PW.-2 who are
consistent throughout in their examination-in-chief and the
cross-examinations are credible in the facts and circumstances of
the case and they have disclosed about the commissioning of the
offence of murder of the deceased Ganga and the same has also
been supported by the medical evidence and the police evidence,

15



therefore, trial court has not committed any error in recording
conviction of the accused-appellants under Section 147 and 302
read with Section 149 I|.P.C. As such the appeal filed by the
accused-appellants, who committed heinous crime by murdering
the deceased Ganga is liable to be dismissed.

21. In reply to the submissions made by the learned counsel for
the accused-respondents in Government Appeal, learned A.G.A.
submits that the prosecution has fully established its case beyond
reasonable doubt against the accused-respondents by oral as
well as documentary evidence but the trial court has not
examined the same and passed the impugned judgment of
acquittal of accused Pyare and Chhotkoo only on the argument
raised by the defence counsel before the trial court, which is per-
se illegal and is liable to be quashed. The learned A.G.A. further
submits that in support of the above argument, learned counsel
for the accused-respondent has failed to produce any
documentary as well as oral evidence before this Court as well as
trial court. There exist direct evidence against the accused Pyare
and Chhotku by way of testimonies of PW.-1 and P.W.-2. As such
the Government Appeal filed by the State is liable to be allowed
reversing the impugned judgment of the trial court and
convicting and sentencing them for the offence under Section
147 1.P.C. and Section 302 read with Section 149 I.P.C. as to when
other five accused have been convicted on the same evidence,
how could these two accused go scot free.

22. We have examined the respective contentions urged by the
learned counsel for the parties and have perused the records of
the present appeal including the trial court records.

23. The only question requires to be addressed and determined
in this appeal is whether the conclusion of guilt arrived at by the
learned trial court and the sentence awarded is legal and
sustainable in law or it suffers from infirmity and perversity.
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24. Before entering into the merits of the case set up by the
learned counsel for the accused-appellant and the learned A.G.A.
qua impugned judgment and order of conviction passed by the
trial court, it is desirable for us to briefly refer to the statements
of the prosecution witnesses.

25. P.W.-1/informant Naik , who is the father of the deceased
Ganga, has stated in his examination-in-chief that the accused
Ayodhya, Chhangur, Lakhan, Sanhu and Ramijit belong to the
same family, whereas the accused Pyare and Chhotkoo are their
associates. The name of sister of accused Ayodhya is Sitaabi.
Sitaabi's behavior was not good, she had an illicit relationship
with the deceased Ganga. Two years ago, murder of the deceased
took place. Sitaabi ran away from the village four days prior to
the incident and the deceased also ran away from his home. The
accused Ayodhya and others tried to search Sitaabi but she was
not traced. Ayodhya and others suspected that the deceased had
taken away Sitaabi along with him and showed their serious
displeasure towards the deceased. Further P.W.-1 has reiterated
the same version as unfolded in the first information report.

26. In the cross-examination it has been submitted by P.W.-1
that the father of the accused Pyare is Sundar Singh and nephew
of Sundar Singh is Satveer Singh. Bidya Singh is the relative
(Pattidar) of the aforesaid persons. Sunder Singh was not the
relative (Pattidar) of Ram Parikhan Singh, who was murdered in
which Vidya Singh and others were implicated. He did not know
whether Vidya Singh was convicted in that case or not but he was
imprisoned. He also did not know whether Sunder Singh was
pursuing the said case against Vidya Singh. Vidya Singh was the
Pradhan of the village. There was no enmity between Vidya Singh
and Sundar Singh, and they used to talk. Consolidation cases
were pending between Satveer Singh and Vidya Singh.

27. It has been further stated by this witness that Sitaabi had
four brothers. Initially Sitaabi was married in Pakdi and then she
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started living with Vanshraj resident of her village. The name of
her first husband was not known to him. Vanshraj has three boys
and one girl. The name of Sitaabi's eldest son is Sudarshan.
Sitaabi's two sons and one daughter were married. At the time of
the incident, Sitaabi's son had already given birth to a daughter.
Sudarshan's daughter was 3 years old at the time of the incident.
Sitabi's husband Vanshraj was working in Dhanbad coal mine at
the time of the incident. Sitaabi lived with her husband in
Dhanbad. He did not know as to whether Sitaabi has filed any
affidavit in this case or not. Other brothers of Sitaabi are Beni,
Mangroo and Brijlal and they had also come at the time of the
incident but they were not involved in the alleged crime. He did
not disclosed the names of the aforesaid brothers of Sitaabi to
the Investigating Officer because they were not involved. He only
disclosed the names of those persons who had actually killed the
deceased, to the Investigating Officer.

28. Again this witness has stated that his son Ganga (deceased)
was married but his wife had died a year before the incident. The
characters of both Ganga and Sitaabi were bad. He did not know
which woman was related to Ganga. When Ganga left his house
since 3 to 4 days, he did not make any effort to search him as he
had gone to his relative place at Pipra. At the time of the incident,
he was sitting on the outer porch of his house. The accused came
to his door but did not come to his porch. Even his son Ganga and
his relative Mahajan (P.W.-2) could not come to his porch. When
his son came to the door, the accused started beating him with a
stick only for a minute but none of the accused hit the deceased
at his door with a spear. There was no blood on his door. His son
Ganga was hanged by the accused from his hands and legs and
taken along with them. Two accused caught the hands of the
deceased and two caught his legs. When the informant/P.W.-1, his
wife and P.W.-2 Mahajan reached the door of accused Ayodhya,
his son Ganga was on the ground and the accused were beating
him. He first saw from a distance of two steps that the accused
were beating his son at the door of accused Ayodhya. He started
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screaming as soon as he saw it. At that time there was no one
else there except the accused. On his alarm, people reached
there. Kanhai and Sita came first on his alarm. Seeing Kanhai and
Sita, the accused started running away. However, accused
Ayodhya was apprehended by the informant/PW.-1 and P.W.-2
Mahajan, Sita Ram and Kanhai.

29. It has also been stated that after apprehending accused
Ayodhya, he brought him to his house and made him sit there. No
information was sent to the \Village Pradhan. The
watchman/village chowkidar had arrived shortly after the murder
took place. Sita, PW.-2 Mahajan and the people of the village had
come near the dead body. Till the Police came, the same people
were guarding the dead body. His wife and he stayed at their
home. People advised him that the remaining six accused had
returned and they were hiding here and there. If they went to the
Police Station along with accused Ayodhya, they would rescue
him on the way and also the dead body had to be guarded and
that is why he didn't go to lodge the report at night. There were
still 2 hours of night left and then he went to the police station
along with the watchman and the accused Ayodhya.

30. In his cross-examination, this witness has denied that
accused Pyare Singh has been falsely implicated under the
influence of Vidya Singh from him. He also denied that Vidya
Singh was his friend or associate. He further stated that dead
body of his son remained lying at the door of accused Ayodhya till
11 o'clock on that date. From the door of accused Ayodhya, the
body of the deceased was taken on a cot to Badagaon and then
taken on a Dunlap. He has denied that body of the deceased was
taken away from the spot much later.

31. In his examination-in-chief, PW.-2 Mahajan, who is another
eye and star witness has stated that the deceased Ganga and the
informant/P.W.-1 are his relatives. Two years ago, Ganga was
murdered. He had gone to his house in the morning on the day
when Ganga was murdered. He left his house at 8:00 p.m. in the
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evening to drop Ganga at his house and reached his house at
around 9:00 p.m. in the night. When P.W.-1 along with Ganga
reached his doorstep, he saw that accused Sanhu, Ayodhya,
Lakhan, Chaangur, Ramjeet, Chhootkoo and Pyare having sticks
(lathi) and spears were inquiring about the whereabout of Ganga,
in the meantime, he alongwith Ganga reached there.
Immediately thereafter, all the accused pounced on Ganga and
wielded two-three lathi blows, consequent to which he fell down.
Thereafter, all the accused together dragged Ganga to the door
of accused Ayodhya and when they were hitting Ganga by sticks
(lathi) and spears, PW.-2, PW.-1 Naik and his wife reached the
door of accused Ayodhya. On hearing the noise, Sita and Kanhai
came there having torches in their hands and thereafter several
people reached there. Seeing them coming, all the accused
except accused Ayodhya, ran away but the accused Ayodhya was
apprehended by them and he was brought at the doorstep of
P.W.-1 Naik. When Ganga went to his house, he was wearing lungi
and shirt.

32. In the cross-examination, P.W.-2 stated that on the day of
incident, he just went to drop Ganga at his house but otherwise,
had no specific reason to visit there. They did not carry any
weapon from the village. Only on the request of Ganga, he went
to drop him at his house for which he did not assign any reason.
No one accompanied Ganga at his place.

33. This witness has further stated that he and Ganga were ten
steps away when they overheard the accused at the door of
Ganga. As soon as they saw Ganga, the assailants attacked him
and they did not try to save Ganga because accused were seven
in number.

34. Again this witness has stated that he knew Vidya Singh, the
then Pradhan of Nebuiya village. When the Investigating Officer
came to the spot, Vidya Singh also came. Before Vidya Singh,
Ram Parik Singh was the Pradhan, who had been murdered
before the instant incident. He did not know that father of
accused Ram Pyare, namely, Sundar Singh used to represent the
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prosecution case before the court concerned. He also did not
know whether there is enmity between the families of Vidya
Singh and accused Ram Pyare or not. He has denied that under
influence of prosecution, he has implicated the accused Ram
Pyare. On the day, when he went with Ganga to his house, there
was no special reason for accompanying him at night. Ganga told
him that he was not coming from his home, he was coming from
some other place. He did not inquire from where he was coming.
35. It has been further stated that when he reached at the
house of Ayodhya, he saw Ganga lying in prone position. Ganga
must have been assaulted for about 3 to 4 minutes at the
doorstep of accused Ayodhya. He saw Ganga's injury. Ganga
sustained four injuries of spears, one on the thigh, second on the
armpit, third on the spleen and fourth on the back side of head
near the ear. He cannot point out as to who caused the injuries by
spear to the deceased as there was seven persons, who had
beaten the deceased altogether. All the accused dragged Ganga
to the doorstep of Ayodhya, threw him forcefully on the ground
and assaulted him. When the accused were taking Ganga at the
doorstep of accused Ayodhya, then he along with first informant
Naik and his wife had accompanied them there.

36. Inspector Devendra Singh, the then Station House Officer of
Police Station Ghughuli is the Investigating Officer, who has been
examined as P.W.-3. In his examination-in-chief, he stated that he
started the process of investigation of the instant case from 23™
September, 1978. The accused Ayodhya was apprehended and
brought to the police station and was detained in the lock-up of
the police station. He recorded the statement of the accused
Ayodhya at the police station and then left for the incident site
along with relevant papers.

37. This witness has further stated that when he reached the
spot of the incident, he found the dead body of Ganga lying in
front of the house of accused Ayodhya. He had shown the place
where he found the dead body with the symbol “A” on the site

plan.
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38. From the place where the dead body was lying, he collected
the blood stained earth and plain earth and sealed it in different
boxes. He also inspected the torches of the witnesses. He has
also recorded the statements of the informant/P.W.-1, his wife
Jilewa, Mahajan P.W.-2 etc. He inspected the incident site at the
instance of the witnesses. He searched the accused and tried to
arrest them but the accused had absconded, hence no arrest
could be made. The accused in the instant case had surrendered
in the court and were sent to jail on 30" October, 1978, where he
recorded their statements. After completing the investigation,
charge sheet (Ex. A/10) came to be submitted in the court in his

writing and signature on 17 October, 1978.

39. Dr. AP. Singh, who conducted an autopsy on the person of
the deceased Ganga has been examined as P.W.-4. During the
course of post-mortem, he has noted as many as 20 injuries on
the body of the deceased. In his examination-in-chief this witness
has stated that as per his opinion, the cause of death of the
deceased was due to shock and haemorrhage caused by the
injuries. He has also opined in his testimony that incised wounds
could be caused by spears and contusion and abraded contusion
wounds can be caused by lathi. Ganga could have died on 22nd
September, 1978 at 9 o'clock during night hours. The injuries in
ordinary course were sufficient to cause death.

40. Sharda Lal Constable has been examined as P.W.-5. He
stated that he has taken the body of the deceased to the
Mortuary for post-mortem. He identified the dead body of the
deceased in the presence of doctor.

41. Sub-Inspector Brij Raj Yadav has been examined as P.W.-6.
He stated in his examination-in-chief that he had prepared the
chik report and made entry of the same in General Diary. He has
also proved the same before the trial court. He further stated that
the accused Ayodhya was brought at the Police Station by the
informant/P.W.-1 and Chowkidar (watchman), who handed him

over and he was detained in the police lock-up. One of the shirts
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(kurtas) which was worn by the accused Ayodhya on which some
blood stains were found, was taken in possession by the police
and sealed.

42. Before proceeding to discuss the issues raised in these
appeals we may note some background facts.

43. The incident i.e. murder of the deceased Ganga, occurred
on 22" September, 1978 at around 09:00 p.m. during night hours
and his dead body was lying at the doorstep of accused Ayodhya
all through the night. On the next day i.e. 23™ September, 1978,
inquest and post-mortem examination of the dead body of the
deceased Ganga were conducted.

44. As per the prosecution, P.W.-1/informant, namely, Naik, who
was father of the deceased Ganga and P.W.-2 Mahajan, who is
relative of PW.-1/informant are the star eye witnesses.

45. Both the star prosecution witnesses i.e. PW.-1 and P.W.-2
have specifically stated in their testimonies i.e. in their
examination-in-chiefs as well as in their cross-examinations that
all the seven accused with intention to kill the deceased Ganga,
had first beaten him at his doorstep and thereafter they had
dragged him to the doorstep of accused Ayodhya, where they had
mercilessly beaten him by lathi and spears due to which he
sustained serious injuries and ultimately died on the spot. There
is no contradiction or inconsistencies in the testimonies of both
the star prosecution witnesses. In the first information report as
well as in his testimony, PW.-1 is consistent in stating that all

seven accused persons have murdered his son Ganga.

46. The relevant portion of the testimony of informant/P.W.-1
Naik qua the commissioning of the alleged offence is extracted

herein below:

(In examination-in-chief)
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S & T87o17 g 777 31T R T8 SN G et @ ol d AY o< Pl oiid]
e s B I KR s 1 ) B 1 -l e L s S 2 . L2 L LR M o
FAGIHIT 337 & T 3R 379 S¥aIot ¥ 3IEdT @ Garal GR AIa] el &
g o & g 99 & it Wdt fled gue W8 1 g8T 98 89 GiF 7 9N
[T 3R &% IR &R @783 g Hial erd &dx 31 T 3T FASH J&]
3RIIET & It O¥ R d I b G T/ AR g @& o §i 3ieH] g8l
37T 1 qR= qlol qIRT_BISHY._ YT 37I1ET 3l Il 7 Ub<. [o1dr 9y
ToTlGETT 9T T 3I1EIT @bl 3797 S¥arat GY oAl FibIeR @bl Joirdll
YT L. oT19T ¥ d Go1lod @) Yebs & gois & 917 G¥ 78] o Uil 89
Fect ! SRET 2§91 I PI H [oRarar] 750 F-1 3l YGHR. Gl
T 418 7 el [ g8l Rulc & 39 d g & Ueb ISH] G foIErRT o1 I8
J1e T8 317 Y81 & 12 forered foiearar &ir”

(In cross-examination)

47.

"I & T H 379 &) & §TE¥] SN H I3 §31T &1/ JeAlGHHIT HR G¥arel
q¥ 3 T R IR F 81 3112 5T cT<ehT g HeTord 41 3R SR H 78]
31T 9T )| ST YT TSP] GaTet YR 3T 1 &l Jefo T 7 cral & TRT %
135311 2 S¥ar U¥ HealaET 3 U e dd aid] & JIRT 3R Sverst gy
faredft 7 9reTr & el FIvT1 2R SRaret g7 G el ART 911 AN 1S @) 81 I
U Y Y GelladrT & TR 2 SEA) 3 &1 gl &1l SN 2 i) U
ybe o/ & 379 o @b Wiy Wis-2 T8 a7 & s7uH1 3iivd @bl Sy arel
o &Y 7] Ferord Hl AR g A8 3INT & TGrel-2 311eT @ NIt O% T
SIIIEAT & S¥qIol U¥ 91 &4 i) SieH! Ugd a9 AR TSP FIRT UST &7 g
TeIlG9IT 39 IR V& )| 4 Uset sl 2 ois &l &% & 3w [ FealadrT
37T1ETT & SvErS G 5 oTeeb ) HIN 08 B, /#é@é‘ A& o 11 39
Th ATHIT & 3IAEl T8l 3K i Tl er/ AR IR ¥ FAFT gga JY X
O¥ Ggol ras g Hidl 3 FEs q Hidl Pl SEHY GellaTIT HITl %
13521 3/I1eT ) 4 g FEIT 7 Yol 971 HaT g FEs 3 4 Yb<T U1l Tal
VT TSP HIRT TI7 &7 G & 2 hee] Glesd Qv 31T Joilod be] T/
20 Bz (o12) P1 U [3<7 8T 81 T8 §3) 78] JIcfH [ feba= 812 a7 fba
P B P D] 8ld 81 4 Tell 997 Wb [ er/oF T §9R 5Y | 3R]
& Gv & ol @ I H GRT 7 78 JIR71 37 RUld 5 g8 1aear o 15 89
Y & GeIlodH S & T RYIE 3 I8 [GRaraT o1 135 &) & 7%d died 89R
519D Pl AT P &R TP of 11"

The relevant portion of the testimony of PW.-2 Mahajan qua

the commissioning of the alleged offence is extracted herein

below:

(In examination-in-chief)

"SI & ST 2 Y §2 o7d T BT Peel §3i1/ T I 94 e et g3
W@?W@g#@wm)?}/#mw#ewzbaaﬁwaﬁmw
GedrH & [eld Il T 31K 37 &Y 9% BYI 79 §91 T 7 Ggd T 7| §9
AT 5 T & GG G¥ gga dl G [ dwq, 3R], o, TR,
Tld,_Bleg 3R QIR &1d] g Ui adx A% W g 98 & 13 T del
]| G b &4 Il Ggd T/ G9 g8 Gl I & 99X G US g 2-4 o]
AR, H% @R 1 FIR T 77 @ T GeAGHIT [Aeqadw 31T & Gar,
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q¥ 337 & 71 31 % T} Gl HrT ETfo STeTerd c1e] el | el T
P HRTI 3RIET & SRaTS GR Hw 2 H,_TRIen g T bl &l Tg IR T
Hldr g ez &%l 4 Crd 1o 2 311 TR 3iR SHD SIS g ISH] 3T T
3 ST Pl 37T TEFR. FeAlGHIT P [T & JeAloT STredT GBS
feld TR O T R 3T B ARIE & GaTSt G¥ AN [GSRIT TRITI T
9 W G 7 o T gl g HHIT G 1"

(In cross-examination)

"§9 G & 3eH GX ¢ 59 &9 Il 7 T @ SaIel §¥ Gl T @l qid
g1 &1/ S &9 T Ygd I &1 T TR 3] 7T IR ITIY JeAlAHH g
g/ &9 T Pl a1 &1 I T&1 147 Fifdr Feafo T i 3eH] o
fare] Gerford 7 2R g I 78] 1371

o9 3RIIET & E¥ ¥ gg4r dl T R 84 <) T8
& SXGIS GY YIe 3-4. 189S deb T FI° T EF1 57 7T BT g SeE]
@l YIot bl Fic g oTTe oF il oftl SE H, U g & H1d §707 5, Uh
3N U AV g 1% 7 & B | I8 F T8 a1 Tpar [ et d
&g+ 2 ggars F9lfe Grd 37eH] I Y8 o GoAfaH I 7 7T Bl 3RIEIT
ST U¥ o 1Y Y 121 g FIRT 71 579 A1 T ) SIIETT @ SXers
o O ¥ o T H T g Wb 3INT GreJ 3r1edT @ gvarat g¥ ="

5% & ge7 R 8l ST

§

3

%@2

St

48. The post mortem report of the deceased as well as the
testimony of PW.-4 Dr. A.P. Singh, who conducted the autopsy of
the deceased also supports the prosecution case. In his
testimony, P.W.-4 has stated that the incised wound and contused
wounds could be caused by spears and lathi (sticks), which have
been used in the commissioning of alleged offence as per the
testimonies of PW.-1 and P.W.-2.

49. The accused also had motive to commit the murder of the
deceased as they had suspected that the deceased Ganga had
enticed away the sister of the accused Ayodhya, namely, Sitaabi
because of their illicit relationship.

50. Now we may come on the merits of the submissions made
by the learned counsel for the accused-appellants in Criminal
Appeal, learned counsel for the accused-respondents in
Government Appeal as well as the submissions made by the
learned A.G.A. in both the above appeals.

51. On the basis of deeper scrutiny of the evidence oral as well
as documentary led during the course of trial and as has been
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discussed herein above in detail, we find substance in
submissions made by the learned A.G.A. for the State in both the
appeals.

52. As regards, submission made by the counsel for the
accused-appellants that there is delay in lodging of the first
information report, we find that PW.1/informant has satisfactorily
explained the same in his examination-in-chief as well as in his
cross-examination respectively. For ready reference, the same are
extracted here-under:

"SIET B AN T GBS [T Y JAGTHIT R T AT Bl 3T
GRaTT 9% AT FIIGR P51 §rT| I B, 19T @T T JAlod &l 9abs
P JoE I I g7 TE O U I Peel bl GVERT 2 §or I Bl o

"STHTY 7 BET [ JerlaHrT oiie 3Rl & 7 3e% SE B &1 3rreaT Bl o
& ST @ a1 G I T H ST AT i &1er @) ot ke 81 iy

Y1 H RUIC fefear 781 7171 2 &1 71 11 off T JearorT 3rreay &l dax
FlbIeR & &rel H o )"

53. So far as the submissions made by the learned counsel for
the accused-appellant that since neither the Investigating Officer
has collected any earth (blood stained earth or plain earth) from
the door of the informant/P.W.-1 nor he has marked the said place
in the site plan, which makes the prosecution case doubtful, is
concerned, we may record that PW.-1 and P.W.-2 have specifically
stated in their testimonies that at the doorstep of informant/P.W.-
1, the accused had wielded four lathi blows at Ganga and
thereafter they dragged him at the doorstep of accused-Ayodhya
where they wielded several lathi blows and repeatedly assaulted
him with spears resulting in his instantaneous death. Therefore
the main place of occurrence in the facts of the present case is
the door of accused Ayodhya, which has been marked as “A” in
the site plan.

54. To the submissions made by the learned counsel for the
accused-appellants that PW.-2 Mahajan, who is stated to be
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relative of the informant/P.W.-1 is a chance witness an not an eye
witness, we may record that he is an eye witness. He s
throughout consistent in his examination-in-chief as well as in his
cross-examination. He has specifically supported the prosecution
case. In his testimony, he has narrated the entire incident as
unfolded by P.W.-1 in the first information report as well as in his
testimony. He also has sufficiently explained his presence at the
place of incident, where he had accompanied the deceased
Ganga.

55. To the submission made by the learned counsel for the
accused-appellant that non recovery of any weapon having been
made from any of the accused creates a doubt in the prosecution
case, we may record that such minor discrepancy on the part of
the Investigating Officer does not effect on the otherwise
clinching evidence produced by the prosecution which have been
discussed in detail herein above.

The Hon’ble Supreme Court in the case of Mritunjoy
Biswas Vs. Pranab Alias Kuti Biswas & Another reported in
(2013) 12 SCC 796 has held that when there is ample
unimpeachable ocular evidence and same has been corroborated
by medical evidence, non-recovery of weapon does not affect the
persecution case. The relevant paragraphs i.e. paragraph nos. 33
and 34 are being quoted herein below:

"33. The learned counsel for the respondent has urged before us
that there has been no recovery of weapon from the accused and
hence, the prosecution case deserves to be thrown overboard
and, therefore, the judgment of acquittal does not warrant
interference.

34. In Lakshmi and Others v. State of U.P. [(2002) 7 SCC 198 :
(AIR 2002 SC 3119 : 2002 AIR SCW 3596)], this Court has ruled
that

"Undoubtedly, the identification of the body, cause of death and
recovery of weapon with which the injury may have been inflicted
on the deceased are some of the important factors to be
established by the prosecution in an ordinary given case to bring
home the charge of offence under Section 302 IPC. This, however,
is not an inflexible rule. It cannot be held as a general and broad
proposition of law that where these aspects are not established, it
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would be fatal to the case of the prosecution and in all cases and
eventualities, it ought to result in the acquittal of those who may be

" s

charged with the offence of murder”.

In Lakhan Sao v. State of Bihar and Another reported in [(2000) 9 SCC
82 : (AIR 2000 SC 2063 : 2000 AIR SCW 1955)], it has been opined by the
Hon’ble Supreme Court that the non-recovery of the pistol or spent cartridge
does not detract from the case of the prosecution where the direct evidence is

acceptable.

In State of Rajasthan v. Arjun Singh and Others reported in [(2011) 9 SCC
115 : (AIR 2011 SC 3380 : 2011 AIR SCW 5295)], the Hon’ble Supreme Court

has expressed that:

"18........ mere non-recovery of pistol or cartridge does not detract
the case of the prosecution where clinching and direct evidence is
acceptable. Likewise, absence of evidence regarding recovery of
used pellets, bloodstained clothes, efc. cannot be taken or
construed as no such occurrence had taken place”.

56. The submission made by the learned counsel for the
accused-appellant that since no stab wound has been found on
the body of the deceased therefore, the prosecution case is
doubtful, has no force. Stab wound can be caused by knife or a
sharp edged weapon and as per the post-mortem report of the
deceased, incised and contusion wounds have been found on the
person of the deceased, which can be caused by spears and lathi
(sticks) respectively and the same has also been opined by P.W.4
Dr. S.P. Singh in his testimony, inasmuch as spears and lathi have
been used in the alleged crime as per the version of PW.-1 and
P.W.-2.

57. The next submission made by the learned counsel for the
accused-appellants that non-examination of witnesses of first
information report, namely, Kanhai and Sita Ram in whose torch
lights, the accused have been identified and Chowkidar, who
guarded the dead body of the deceased throughout the night at
the door of accused Ayodhya, during the course of trial, cast a

dent in the prosecution case, has also no force, as they are not
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eye witnesses and their testimonies are not relevant than the
testimonies of eye witnesses like PW.-1 and P.W.-2, whereas
recovery memos of torches were proved by the Investigating
Officer (P.W.-3).

58. We have also considered the submissions made by the
accused-respondents in the Government Appeal and the counter
submissions made by the learned A.G.A.

59. The submissions made by the learned counsel for the
accused-respondents qua false implications of accused-
respondents, namely, Pyare Singh and Chhotku along with other
accused in the present case because there is inimical relations
between Pyare Singh and Vidya Singh, the then Village Pradhan
and also the informant/P.W.-1 Naik is an associate of Vidya Singh,
in whose influence, PW.-1 has implicated them in the present
case, are liable to be rejected as the defence on their behalf have
completely failed to establish such plea of false implication. They
have neither produced any document in that regard nor they
have produced any oral evidence like defence witness to testify
the said plea during the course of trial.

60. While acquitting both the accused-respondents, namely,
Pyare Singh and Chhotku, the trial court has completely failed to
examine the said issue. The trial court has not carefully scrutinize
the testimonies of eye witnesses i.e. PW.-1 and P.W.-2 and
misread the same while recording a finding that from perusal of
the testimonies of PW.-1 and P.W.-2, the accusation of both the
accused-respondents do not crop up. In his testimony, PW.-1 has
specifically stated that he is not friend or associate of Vidya
Singh, the then Village Pradhan from whom, there were inimical
relations of accused-respondent Pyare Singh. PW.-1 and P.W.-2
have clearly stated in their statements before the trial court that
the accused-respondents Pyare and Chhotku also actively
participated in alleged crime along with other five accused, who
have been convicted by the trial court on the same set of
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evidence. As such the false implications of accused-respondents,
namely, Pyare Singh and Chhotku has no legs to stand.

61. In view of the aforesaid facts and the findings recorded by
us herein above, we are of the firm opinion that the finding of the
Court below with regard to accused-appellants Ayodhya, Sanhu,
Chhangur, Lakhan and Ram Ji, is correct and the guilt of the
accused-appellants Ayodhya, Sanhu, Chhangur, Lakhan and Ram
Ji has been proved beyond reasonable doubt by the prosecution,
which is sustainable.

62. Consequently, in view of the deliberations held above the
criminal appeal at the behest of appellant no.5 Chhangur stands
dismissed. The appellant no.5, who is reported to be in jail, need
not surrender before the Court concerned.

63. Since the appellant nos. 1 to 4, namely, Ayodhya, Ram Ji,
Lakhan and Sanhu had died, the present criminal appeal at their
behest have already been abated by this Court. As such, no
further order is required to be passed by us qua appellant nos. 1
to 4.

64. However, after considering the facts and circumstances of
the case and examining the findings recorded by the trial court in
acquittal of accused-respondents Pyare Singh and Chhotku, we
are of the view that the trial court has not examined the evidence
led by the prosecution in correct perspective and the finding
returned by it that the prosecution has not succeeded in proving
its case beyond reasonable doubt against the accused-
respondents cannot be sustained. The prosecution has fully
established the qguilt of the accused-respondents on the basis of
evidence led at the stage of trial by the prosecution. The acquittal
of the accused-respondents, namely, Pyare Singh and Chhotku, is
consequently, reversed.

65. Both the accused-respondents, namely, Pyare Singh and
Chhoktu are accordingly convicted for the offence under Sections
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147 and 302/149 I.P.C. and sentenced to two years rigorous
imprisonment for the offence under Section 147 I.P.C. and life
imprisonment for the offence under Section 302/149 |.P.C., like
accused-appellants, who have been convicted and sentenced by
the trial court under the impugned judgment.

66. The Government Appeal filed on behalf of the State is,
hereby, allowed.

67. There shall be no order as to costs.

68 The Chief Judicial Magistrate, Gorakhpur shall ensure that
both the accused-respondents are arrested and sent to jail for
serving their sentences awarded herein above.

69. Let a copy of this judgment be sent to the Chief Judicial
Magistrate, Gorakhpur, henceforth, for necessary compliance.

(Shiv Shanker Prasad, J.) (Rajiv Gupta, J.)

Order Date :- 07.05.2024
Sushil/-
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