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BEFORE THE HON'BLE HIGH COURT OF KERALA AT ERNAKULAM
W P(C) No ol 2021
Bindu Sampath Petitioner

Unton of India and others
Respondents

SYNOPS IS

The Wut Petition 1s filed by the Petitoner praying for uigent duections fiom tlus
Hon ble Coutt to the Respondent No 1 and 2 i 1espect of the 1etuin and tepatuation of he
duughter and granddaughtet who aie presently detamned 1 a Maximum Secunity Pison in
Afghamistan The daughter of the Petitioner, namely Ninusha @ Fauma Isa 15 an Indian
citizen who was taken outside India by hei, husband to live under the Islamic State After the
killing of the leader of the Islamic State, Abu Bak: al-Baghdad, the daughtei of the Petitione:
suttendeted to the Afghan authouties alongwith seveial other Indian citizens The Petitionel
sttongly believes that her daughter was biainwashed and unduly mfluenced into assoclaling
with the [slamic State

The Petiionel has been iunmng fiom pillar to post since 2015 but has tailed to 1eceve
any aud o1 suppost fiom the Respondent Nos 1103 According to vaitaus media tepoits, smee
November 2019, the daughter of the Petitioner has been detained n a piison i Afshanistan
alongwith her nino daughter However ull now, no conciete steps have been taken by the
Respondents particulaily Respondent No | and 2, to enswie their teturn and 1epatiation
safely back to India The failwe to ensute the safe 1etuin and 1epatniation ot Indian citizens
including a minot child undet the age of five stands duectly in the teeth of moial and legal
oblipaticns ol a naton-state lowards 1ts citizens as well as the vanous Internauonal
Conventions to which India1s a paity

The Respondents, in paiticular the Respondent No | and 2, have failed to establish
dany gounds for the abandonment of Indian Litizens, and all such 1llegal actions are violative
ol the lundamental Rights of the [ndian Citizens as well as the Intenational Covenants stenecd
and 1aufied by [ndia, and the moral and legal obhigation of the Respondents towaids all Indian

cthizens Hence the Wit Petition

LIST OF DATES & EVENTS
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26/01/1950

India adopted the Umversal Declaration on Human Rights into
domestic law in the foim of Fundamental Rights enshiined m Pai 111

of the Consttution of India

27/03/1979

India 1aufied the Inteinational Convenuen of Civil and Palitical
Rights

11/12/1992

[ndia 1atified the Inteinational Convention on the Rights of Child

28/09/1993

! India adopted the Inteinational Convention on Civil and Political

Rights into domestic law by commencing the opeiation of the

Protection of H{uman Rights Act, 1993

15/02/2007

India adopted the International Convention on the Rights of Child
into domestic law by commencing the operation of the Commission

for Protection of Chuld Rights Act, 2005

07/1172015

MNimisha went missing from her college and the Petitioner was unable

to contact hey

0941172015

The Peutioner came to know that Numusha had converted 1o Islam
and was planming to get maiied The Petitionet's husband lodged a
Missing Peison Repoitin the Vidhyanagm Police Station, Kasargod
in 1espect of the whereabouts of Nimisha

1171112015

Nimisha was Jocated and piesented before the Learned Judicial
Magistiate, Kasarpod and set at libeity

1671112015

The Petitione: filed a Wit Petiion beatmg W P (Ci} ) No 468/2015
before the Hon'ble Kerala High Cowt seeking 1elief of habeas corpus
and mandamus for production of Nimisha, her husband Bexen, and

inveshigation into the conversion of Ninusha

10

25/1172015

The Hon'ble Keiala High Court was pleased to dismiss the matter on
the ground that Numisha had maised voluntanly and bemng a major,
had the nght to be set at iberty

11

15/052016

Nimisha and Bexen infoumed the Petitioner that they weic travelling

to Su Lanka to open a business

17/05/2016

Ninusha and Bexen travelled to S Lanka

13

23/0672016

The Petitioner came to know that Nimusha und Bexen were plannimng
1o travel 1o Afghamstan
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07/07/2016

News of 21 Indian citizens tavelling to Afghamistan to join ISIS
bioke out
In the hst of 21 Indians, the Petitioner saw the photos and names of

MNimnsha and Bexen

15

June-  July
2016

Nimisha gave birth to a girl child, named Ummu Kulusu

09/07/2016

The Petitioner promptly reported to the police and an FIR beaning
number 699/2016 was 1egistered by the Kerala Police against the 21
[ndian citizens, including Nmmisha under Section Sections 120 B, 125
IPC, Section 57 of KP Act & Sections 13,38 and 39 of the UA(P)
Act, 1967

17/08/2016

The Respondent No 1 1ssued Oider beanng No  11011/23/2016-
ISTV mstuucting the Natonal Investigating Agency lo take

cogmzance of the matter

24/08/2016

National Investigang Agency t1e-1egisteied the FIR as RC-
03/2016/NIA/Kocht and a Red Coiner Notice was 1ssued by the
Inteinational Ciuminal Police Qrgamzation (INTERPOL)

19

29/05/2017

The Petitione: wrote a letter to the Hon’ble Prime Minuster seeking

aid 1n the 1etuin of Nimisha

20

16/06/2017

The Petitioner filed a Wt Petition in Hon'ble Kerala High Cout
beaing WP (Cil) No 237/2017 seeking 1elief of Habeas Co pus
and Mandamus seeking the 1epatiation and moduction of Nimisha,

Bexen and Ummu Kulusu and then safe tetuin to India

21

05/07/2017

The Petiioner withdrew the Wit Petition wathout piejudice to seck

appropuiate 1elefs

10/07/2017

The Petitionet 1eceived a response hiom the PAIL Division, Mimsty
of Extenal Affars vide Letter beaung MEA ID No ID-
[I/415/15/2017 stating that they had no mfoimation of Nimisha
tiavelling to Afghanistan

Octoben
2017

The Petitiones moved an appheatron for Impleadment in S L P (Cil)
No 5777/2017 utled Shafin Tahan v Asokan KM & Qus, however,

leave was not gianted before the [lon’ble Supreme Court of India
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27/10/2017

The Peutioner filed Wit Petition n the Hon'ble Supieme Court of
India beanng WP (Crl ) 183/2017

04/04/2018

The Respondent No 1 1ssued a Lettet beang mo MOS
(HYPS/MFA/2018/122/250 dated 04/04/2018 to the Respondent No

2 for taking note of the grievance of the Petitioner

26

11/04/2018

A Guevance was 1egistered on the Madad poital of the Respondent
No 1 bearing Girevance ID AF6WIHUI03181818

27

13/04/2018

The Petitioner withdrew the Wit Petiton with liberty to file a betie
diafted wint

19/04/2018

The Respondent No 2 reported the same to the Respondent No |
vide Letter beaung no 3400/EAM/2018

29/10/2019

Abu Bakr-al-Baghdads, the leader of 1SIS was killed by the United
States Armed Forces

15/11/2019

According to media 1epoits, a group of 10 women and 21 cluldien,
mcluding Nimisha and Ummu Kulusu suiendered to the Afghan

authoiities

3l

15/03/2020

StiatNewsGlobal released the documentaty titled 'Khorasan Files
The Jowrney of Indian 'Istumic State’ Widows' on the inteiviews
conducted with Numisha and 3 other [ndian women detained by
Afghan authonties

32

June 2021

News reports emerged stating that the Respondents No | and 2 have
demed Afghanistan’s request for depoitanon of lndian women and

childien

Tad
Ll

30/06/2021

The Petiuoner filed a Wit Petition beanng WP (Cil) No 178 of
2021 seeking a ichief of habeas coipus against the Respondents

alongwith other reliefs

15/07/2021

The Petitionet withdiew the Wit Petition beaning WP (Cil ) No 178
of 2021 with hbeity to file a mowe appropuate Wit Petition, which
liberty was granted by the Hon'ble Count

0772021

Hence the present petition seeking only lhe 1ehef of mandamus
against the Respondents o enswe the speedy 1etuin of the

Pentionet's daughter and granddaughter
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Act referred Constitution of Incha, 1950 Piotection of Human Rights Acl,

1993, Commission for Rughts of Cluld Act, 2005, Univeisal

Declaiation of Human Rights, 1948, International Convention on

Crvil and Pohitical Rughts, 1966 [ntennational Convention on the
Rights of Cluld 1989

*h .
Dated this the \& day of Tuly 2021

Sumil I Mathews/ Col Amit Kumar (Retd )
Counsel for the Petitione;

A
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BEFORE THE HON'BLE HIGH COURT OF KERALA, ERNAKULAM
WP (C)No of 2021

PETITIONER -

Bmdu Sampath, W/o Sampath R

ATA 1044105, Thekkeveedu,

Landmatk -Binduzz Biidal Makeove:r Saloon
Attukal, Manacaud P O, Tuivandrum 695009

RESPONDENTS -

1 Umon of India through its Secietary, Ministiy of Home Affaus,
MNaith Block, Cential Secietanat, New Dellu, Dellu- 110 001
2 Umon of India through 1ts Sectelary, Mmistty of Exteinal Affans,
Sguth Block, Cental Secietaniat, New Dell, Delhi- i 10 001
‘.':/State ol Keiala thiough its Cluef Secretary
Cential Stadium, MG Road, Palayam,
Thuruvananthapwam, Keiala- 695 001
E/KEIE]:I State Human Rights Commission
Tuibo Plus Tower PMG Tunction,
Thuuvananthapuam, Keiala- 695 033
3/ Ketala State Comnussion [o1 Protection of Child Rughts
Siee Ganesh,Vamoss Junchion Near Bakery Tunction,

Thuuvananthapmam- 6935 034

The Addiess for service of notice on the Petitioner 15 that of Ler Counsel Surul J
Mathews Col Armut Kumar (Retd ), Advocates Ch 114, RK Jain Block, Supieme Coutt of
India New Dellu- 110001

The addiess to1 scivice of notice on the Respondents 1s shown in the above o1 on then
counsels 1l engaged

MEMORANDUM OF WRIT PETITION FILED UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA
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STATEMENTS OF FACTS

The present Wt Petition has been filed for the pmpose of seeling weent directions
from this Hon’ble Court to the Respondents, i paticular, the Respondent No | and
2, to take expeditious steps to bring back, fiom the Islarme Republic of Afghamistan,
a woman and child, namely, Numisha @ Fauma Isa and Ummu Kulusu presently aged
around 4 yeats The said woman and child aze citizens of India and are fiom the State
of Keiala, the Respondent No 3

The Petiioner 1s a Jaw-abiding Indian citizen, and the mother of Nimusha @ Fatuma
Isa and giandmother of the minot child of Ninusha @ Fatima Isa The Petitioner has
been wunming from pillar to post, seeking the wgent inteivention and ad of the
Respondents 1n secuting the 1eturn and repatuation of Nimisha @ Fatima Isa
(hetemnafter refened to as “Numisha™) and her mmor daughtes who are pesently
detained in Pul-e-Chaikhi Piison situated m Kabul, Afghamstan

The Petihioner single-handedly brought up her two childien, an elde: son, currently
serving as a Major 1 the Indian Army, and Nimisha, a Dental Doctor, who was
systematically brainwashed and radicalized by a nexus of Islamic Radicals led by the
absconding D Zaku Abdu] Karim Naik

After completing her schooling, Ninusha began attending coaching fou prepatation of
medical studies at Zepyhi Entiance Coaching, Thuuvananthapmam, Keiala Duimg
het coaching, she met one Sajjad Ralman (heteinafter 1efened to as “Sapad™), who
intieduced her to [slam Sajjad jomed JIPMER, Puducheny for MBBS, and Mimusha
jomed Centny Dental College, Kasaipod for BDS Over time, the two got close to
each other and during the third year of her BDS, Ninusha agieed to convert to Islam,
with the hapes of getting mained to Sajjad Ninmisha converted to Islam at the Salal
Centie, Statue Junction, Thuuvananthapuiam without the consent o knowledge of
her parents o family and adopted the name ‘Fatima Nimisha' As a consequence of
the 1elationship between Sapjad and Nimisha, Nimisha concerved However Nimisha

underwent tetmunation of the pregnancy soon aftel discovenng the pregnancy
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Theteafter, Sayjad cut off all ties and abandoned Nimisha causing her to fall piey to

depiession, futther incieasing her vulnerability and susceptibility to biainwashing

Duting her studies she met a semot, Riphala @ Raffacla (heteinalle 1efeied to as
“ Riphala™}, who 1s also presently detained in Alghamstan alongwith her child Riphala
became a confidant and fiiend to Ninusha dwing the cowse of het studies After the
disappeatance of Sajjad, Riphala mtioduced Numisha to Menn lacob Pallath @
Martam Tacob Pinth (hereinafter 1efened to as ‘Menn' ), the wife ot Bestin Vincent
@ Yahya (heieinafter iefened 1o as * Bestin™) Menn Bestn and Bestn's biothet,
Bexen Vincent (@) Isa (heremafter 1efened 1o as “Benen’ ) weie all Chuistians who had
conveiled to Islam They had been brmnwashed to behieve that converted Mushims
could only many other converts, and not Puie Mushims Meiin and Bestm weie
looking for a converted Mushim gul to many Bexen and Riphala intioduced them to
Nimisha as a potential match for Bexen Nimisha began attending the sermons of
Abdul Rashid @ Abdulla, a Religious Preacher foi Peace Intetnational School,
Kozhikode along with the afoiesmd persons Abdul Rashid was later 1evealed to be a
masteumind behind the conversion and bramwashing of over 21 Indian natronals who
Jomned ISIS Tlus aspect about Abdul Rashud 1s boine out of Red Coiner Notice issued
by the Intemnational Cumunal Police Origamization (heiemafier ietened to as
‘INTERPOL") The Red Coines Notice has not been made available as a public tecoid
by INTERPOL or NIA

In fact, according to a Repoil of the Unlawful Activities (Prevenuon) Tubunal dated
1170572017 (heremnafter 1efenied to as the “UAPT Repoit™) on the Islamic Research
Foundation, the conversion of Meiin, Bestin, Bexen and Nimisha has been linked with
the abscondng pioselytize: and radical D1 Zakn Abdul Kanim Naik According to
varous media 1epoits, Abdul Rashid @ Abdulla had been closely linked with D
Zakn Naik, and s name has also been noted m the aloresaid Report dated
11/05/2017 A Copy of the Unlawlul Activitics (Pievention) [iibunal Repoit dated
11/05/2017 has been anneaed herewath and marked as Ext P-1

Soon after the aboition and meeting with Bexen Numisha vot engossed i the

tdeclogy propagated by Abdul Rashid Abdulla and D1 Zakn Nail The biainwashing
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of Nimisha was gieatly acceleiated by the deptession of aboition, the sudden
disappeatance of D1 Sajjad Rahman, and meeting with fellow conveits, Merin, Bestin
and Bexen This continued for several months as Numisha entered into her final yea
of dental studies Avound September 2015, when Nimisha was still 1n her final year,
she got pregnant for a second ume this ime with Bexen The couple got mained n

sectet at Payyannu, Kannu, Keiala in Octobey 2015

Around November 2015, Ninisha bioke off all contact with the Petiioner On
091172015, the Peutroner came to know that Nimisha had converted to Islam and was
geting mawied Thereafier, no contact could be established with Nimisha, and el
phene had been switched off The Petiionei’s husband- the stepfather of Nimisha,
lodged a Missing Person Report on 09/11/2015 stating that Nimisha had been nissing
since 07/11/2015 A Tiue Copy of the Missing Peison Repott dated 09/1 1/2015 along

with Fnglish Tianslation has been annesed herewth and marked as Ext P-2

Thetealtel, the police conducted mquiy and lound Ninusha in Kasaigod, Kerala on
L0/11/2015 After finding Nimusha, the Petiioner was called 1o the Vidhyanagai
Police Station on 11/11/2015, and Nimisha was produced before the Leained Judicial
Magistiate, Kasaigod, Keiala The Magisuate juled that since Ninnisha was above the
age of 18 she had the tight to choose her place of residence and she was set at liberty
[t was 1evealed to the Petitioner that Ninmusha had alieady maiiied Bexen m Octobe

2015 and had begun 1esiding in Pallakad alongwith the family of Bexen

Since then, the Petiioner and Nimisha had not been i contact The Peliionel was
giavely concerned about the safely and wellbeng of her daughter Accordingly, she
filed n Habeas Coipus Petition beanng Wit Petinon (Ciiminal) No 468 of 2015
before this Hon’ble Cowt on 16/11/2015 In the smid Wil Peution, the Pehitione:
sought the 1elief of Habeas Caipus for moduction of Nuntsha and the 1elief of
Mandamus fo1 investigation into the foiced conversion and mariage of Nimisha  The
Hon'ble Coutt was pleased to disnuss the Petition on 25/11/2015, on the piound that
Numsha had voluntauly mained Bexen and was not bemng held aganst the will A
Tiue Copy of the judgement dated 25/11/2015 in W P (Cil) 468 of 2015 has been

annesved herewith and maiked as Eat P-3

Scanned by CamScanner



11

12

14

15

D
The Petihoner had etremely limited contact with her daughter since the decision of
the Hon’ble Cowl, and the biminwashed Ninusha did not 1emam n regula
communication Whatever himited contact had been maintained by Niumisha was

thiough text messages only In early 2016, the Petitioner leaint that Nimisha had

concerved a child

Airound 15" May 2016, when Nimisha was seven months piegnant, the Petitioner was
informed by Nimisha and Bexen that they were moving to Sit Lanka to stait a business
and on 17/05/2016 they lefl India Afier moving to Su Lanka, Nunisha 1emamed 1n
contact with the Petitioner, ull around the end of May 2016 The Petitionsr was
wanied about the wellbeing of her daughter and coneeined about the abiupt halt 1n all

commumication and decided to approach the 1elevanl authorties

The Petitioner met one Ms Sreelekba, IPS, then setving as the Additional Directol
General of Police, Kerala Police, atound the flist week of Tane 2016 but did not
tecelve any awd o1 attenton It 1s suspected that around tlus time, Numisha also gave

buth to a daughter, named Ummu Kulusu

On 23/06/2016, the pments of Bexen mfoimed the Petitioner that the young couple
was tavelling to Afghamistan Since then, the Petitione: had been tiying to establish
contact with Nimisha, and aiso get audrence with the 1clevant officets and ministers
of the Respondents seeking and bepping for then aid in the retuin of Nimusha te India
However, neither any contact with Ninusha not any 1esponse fiom the government

and 1ts agencies was forthcoming

Avound 07/07/2016, news broke of 21 Indian nationals fiom Keiala had travelled to
Alghamstanto join ISIS The Petitioner also saw the name and photogiaph of Nimisha
and Bexen in the news and 1n print media The Petihionet promptly 1eported to the
police and a FIR beaing number 699/2016 dated 09/07/2016 was iegistered by the
Kerala Police against the 21 Indian nationals whoe had travelled to Afghanstan to join
[SIS under Sections 120 B, 125 IPC, Secuion 57 of KP Act & sections 13,38 and 39
of the UA(P) Act,1967 Since then, 1t has also come to public attention that the FIR
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was te-1egisteied by the National Investigating Agency on 24/08/2016 beaung no
RC-03/2016/NIA/KOC The National Investigating Agency took cognizance pursuant
to the Mimishy of Home Affairs Order beaung No 11011/23/2016-1S IV dated 171
Aug, 2016 It has also come to public notice that an Intetpo) Red Coiner Notice has
been 1ssued n the name of Nimuisha @ Fatima Isa, which essentially means that the
anesting/ detaiming countty 15 bound by Intetnetional Law to extiadite her to India for
ptosecution by Indran Courts, as pet Indian Laws At present, Nimisha 1s on the Most
Wanted List of the NIA and her curtent status 1s noted as *Absconding’ A Scieenshol
of the NIA Website Most Wanted List has been annexed herewath and maiked as Ext.
P-4

The INTERPOL does not 1ssue any notice at 1ts own volition and all notices are 135ued
at the behest of the conceined countiy in specific cases of extieme national impottance
and in compliance with the rules and iegulations of INTERPOL It is not an crdinary
o1 1egular document and 1s 1ssued spaungly 1n specific cases There are several foims
of Coinel Notices, most commonly used Notices are, Red Coiner Notice and Yellow
Coiner Notice While Yellow Coiner Notice se1ves as an Inteinational Missing Peison

Repoit, a Red Coiner Notice has been defined as follows

A Red Natice is a tequest to law enfos cement worldwede tv locate and pi ovistonally
ariest a person pending extiadition, suirendes, o sindar fegaf action
It contans two mam types of informetion
Information fo 1dentyfy the wanted person, such av then name, date of buth,
natonality, hawr and eye colow, photogi aphs and finger pr ints if eventlable
Infor mation related to the crime they are wanted for, which can typically be mu des,
1ape, cinld abuse o1 armed robbery
Red Notices wre publshed by INTERPOL ut the request of a member counh ¥, und
must comply with INTERPOL's Constitution and Rules A Red Notice 5 not un

ttes neftonal arest wa rert

Hence, 1t 1s evident that, subject to a bilateral tieaty for extradition, any person named
m an Inteipol Red Coiner Notice must be provisionally anested o1 otherwise detamed

after suttender till extiadited to the Requesting Countty A provisional anest in its
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natuial sense connotes an anest or detention which 15 metely temporary in namre In
the present case, there 15 an existing Bilateial Extradinon Tieaty enteied mto on
14/009/2016 and 1n force since 24/11/2019 afier 1atification by both countnies Hence,
in line with the INTERPOL Red Corner Notice, the Respondent No | in coordination
with the Respondent No 2, 15 bound to take the necessary steps 1o effect extradition
of the concetned accused peisons A Tiue Copy ol the Extiadition Tieaty between the
Republic of India and Islamic Republic of Afghamstan has been annexed heiewith
and maiked as Ext -5

After fathing to receive any axd whatsoever fiom the 1elevant authonties, the Pelttioner
was left with no other option than to appioach the Hon'ble Piime Mimster and
televant Cabinet Mimisters Accordingly, she wiote a Letter dated 29/05/2017 1o the
Hon’ble Prime Minister, seeking hus aid and mie1vention in secuting the rescue and
return of Nmmusha She received a response dated 10/07/2017, under the hand of the
Under Secictary (AI), Pakistan, Afghamstan and hian Division Mimstiy of External
AfTans, stating that thete was no infoimation of Nunusha tiavelling to Afghanistan
alongwith the Indians who had gone there to join the ‘Daesh® A Tiue Copy of the
Letter dated 10/07/2017 beaning MEA 1D No JD-I1/415/15/2017 has been annexed
herewith and marked as Ext_P-6

It 1s pettinent to note that the Respondents failed to undeitake due diligence in
confirming the wheieabouts or even conducting a basie enquny tegaiding infoirmation
held by the government or its departments, in 1espect of Nimusha In this 1egmd,
attention 1s diawn to the fact that the NIA had lodged an FIR agamnst Niumisha on the
chaige of navelling to Afghanistan on 24/08/2016, as also evidenced by the Repait of
the Unlawful Activities (Prevention) Tubunal dated 11/05/2017 on the Islamic
Research Foundation, however, according to the 1esponse of the Respondent No 2
dated 10/07/2017, the government did not have any mformation regading Nimisha
bavelling to Afghamistan In a case involving the nights and wellbeing of an Indian

citizen, the Respondents cannot take a lackadatsical appioach
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In the meantime, wiule the Petittoner was awating the 1esponse fiom the Hon’ble
Prime Minister’s Office, she filed another Wit Petition 10 the Keiala High Court
beatng Wit Petition (Ciimmal) No 237 of 2017 seehing the relief ot Habeas Coipus
compelling the production of Nimusha Beaen and then mfant daughter and the reliet
of Mandamus for ensuning then safe transi to India The said Wnit Petition was filed
on 19/06/2017 and was subsequently withdiawn by the Pettioner on 05/07/2017 A
Tiue Copy of the order dated 05/07/2017 n W P (Ct1) 237/2017 has been annexed

lietemn and maiked as Ext P-7

Theieafier, the Petiioner moved the Hon'ble Supieme Coutt of India seeking
impleadment as a Respondent in Special Leave Petition {Cruminal) 5777 of 2017 titled
Shafin lahan v Asokan K M & Oi1s However, leave was nol granted to the Petilione:
The Petitioner also filed Wit Peution (Ci] ) Ne 183 of 2017 titled Bindu Sampath v
Union of [ndia & Ois which was withdrawn with leave to file a better diafied petition
vide oider dated 13/04/2018 A True Copy of the oider dated 13/04/2018 iy W P
(C1l } 183/2018 has been annexed herewith and mairked as Ext P-§

Therealter, the Petitioner approached the Respondent No 1, seeking aid 1 the 1etutn
of Numisha Theteafier, the Respondent No | i1ssued a Letter beaung no MOS
(H)/PS/MHA/2018/122/250 dated 04/04/2018 to the Respondent No 2 Based on the
lettet of the MOS Home Mimistiy a Guievance was 1egistered on the Madad pattal of
the Respondent No 1 bearing Guievance ID AF6WHUI03181818 on 11/04/2018
lheieatter, the Respondent No 2 1epoited the same to the Respondent No | vide
Letter bearing no 3400/EAM/2018 dated 19/04/2018 A Tiue Copy of the Letter
beaing no 3400/EAM/2018 dated 19/04/2018 hLas been annexed herewith and

maked as Ext P-9

[t 1s pettinent to note that aiound September 2018, an Indian eitizen and tesident of

-

the Respondent Ne 3, named Nishadul Hamzafai, wha had also romed ISIS as a
fighte1 was auested by the Afghan authonties depoited and anested by the National
Investigating Authouty upon aruval at New Delln Accolding to media 1eports,
Nishadul Hamzafar was a college friend of Bestn, and was closely connected wilh

the gtoup of 21 men and women fiom Keiala which meluded Nimusha Howeves,
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Nishadul had tiavelled to Khorasan afic: the gioup compnsing of Nimisha had already
teached Khotasan Despite his anrest by the Afghanistan authouties, he was depotled
to India for prosecution A Tiue Copy of The Hindu Aruicle tegarding arrest of
Nishadul Hamzafa: dated 19/09/2018 has been annexed heiewith and marked as Ext
P-10

Over the cowse of 2019, the combined global offensive against the Islamic State
proved successful as the ‘Daesh’ was slowly 10oted out of i1s st; ongholds Dunng this
peniod, the leader of the *Daesh’, Abu Bak: al-Baghdad: was also killed by the Uniled
States Armed Forces Soon after the death of al-Baghdadi aiound 29" October 201 9,
the Islamic Siate fell, and the widowed women and o phaned childien weie moved

fiom their camps

According to vauous media 1eports m particulal, a tepoil of The Hindu dated
16/03/2020, Ninusha and Ummu Kulusu formed pait of one such group of 10 woinen
and 21 chuldien that moved fiom Khorasan, Afghamstan to Nangathar, a provinee
near Kabui On [5/11/2019, the group sutiendeted to the Afahamstan authouitres and

were detained

It1s submurted that since then sutrender, the women have been detamned by the Aflghan
authouties Around December 2019, a group of 4 women fiom India, namely, Soma
Sebastian @ Ayisha, Numisha @ Fatma Isa, Rafaella and Meinin Tacob Pallath (2
Matiam wete intetviewed by SuatNewsGlobal, and the inteiview was published mn
the form of a documentaty utled "Khovasem Files The Jow ney of Indan 'Isfamic
State’ Widows ' on YouTube on 15/03/2020 Since the 1elease of the dacumenta y,
thete has been no known contact with the women and chi ldien, wha have all continued
to langwsh in Pui-e-Chaikbt Puson, a maximum secunity detention faeility 1n

Alghamsian

On 02/03/2021, the Petitioner learnt that the Government of lndia had allegedly not
been able te locate Nimisha and had closed the file pertaiming to Guevance beating
D AF6WHUL03181818 [t 15 pettinent to note that the Petiione: only came to know

about the Guievance File being closed by the Respondents upon cheching the Madad
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Portal Till date, the Respondent Nos 1 to 4 have not provided any information
tegading Nimusha to the Petitioner, o to any other Indian citizen’s next of ki that
ate detained alongwith Nunisha at Pul-e-Charkly Piison A Scieeashot of the Madad
Portal detailing the inquuy into Grievance beanng ID AF6WHU103181818 has been

annexed heiewith and mairked as Ext P-11

Since therr suniender 1n late 2019, the only avalable 1ecoid of any inteiaction,
itetview or commumcation with the sunendeting women and cluldien, including
Nimusha and her mmor daughter, 1s the aforesaid documentary 1eleased on
15/03/2020 Since then, thete has heen no contact of the detamned women and childien

with the outside wotld o1 then 1espective next of kin

It 13 evident that the Indian authouties have forsaken seveial Indian citizens which
include women and munor children under the age of five The Respondents cannot
warve off then obligations under domestic and Inteinatonal Law with 1espect to the
citizens of Indta While the mother of Nimisha has come forth and taken the necessar ¥
Icgal steps to scek the 1etwin of Nimisha and her nuno daughter, the parents and neat
of kin of the remaiing women and children aje not fortheoming out of fear and due
to wnadequate resources The Petitioner herem 1s pievented fiom seeking relief m
tespect of the other Indian women and childien that have been detaned by the
Afghamstan authorities because of the proceduial 1ules povetming Public Intelest
Ligations However, 11 1s hoped that this Hon’ble Coutt may take suo moto notice in
tespect of other stmilarly placed women and childien, like Ninmuisha and her minot
daughte, to ensuie the safe retmn of such hapless Indian citizens who me all
domiciles of the Respondent No 3 State and are presently allegedly languishing in
Pul-e-Chaikht Prison, Afghamistan

Attention must also be diawn to the Passpoit 1ssued by the Respondent No 2 to the

ciizens of the Republic of India 1t 15 stated as follows

' THESE ARE TO REQUEST AND REQUIRE IN THE NAME OF THE PRESIDENT
OF THE REPUBLIC OF INDIA ALL THOSE WHOM IT MAY CONCERN o
ALLOW THE BEARER TQ PASS FREELY WITHOUT LET OR HINDER{INC'E AND
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TO AFFORD HIM OR HER, EVERY ASSISTANCE AND PROTECTION OF WHICH
HE OR SHE MAY STAND IN NEED

BY ORDER OF THE PRESIDENT OF THE REPUBLIC OF INDIA"

[t 15 evident that the Republic of India by vutue of the passpotl seeks assistance,
protection and secunty of its citizens when they ate outside the telnitonal Jurisdiction
of the Respondent No 1 [t 1s, then, peculial and unchaiactenstic for the Respondent
No I and 2 to not affoud the 1equisite potection and assistance to 1ts own cibizens,
especially women and cluldien A Tiue Copy of the Relevant Poition of the Indian

Passpost has been annexed hetewith and marked as Ext P-12

Furtheimoue, 1t would be grossly inconect to state that the Respondent No 1 and 2
cannol lake the appiopriate measuies to ensue the safe 1etuen of Nimisha and hay
munor daughter In tlus tegand, 1t 1s essential to diaw attention 1o the case of Mishadu!
Hamzatar It would not be out of place to state that the Respondent No 1 and 2 have
tahen a much harsher appioach with women and wnnocent children that had
suniendered in compauson to that of an auested teironst Moteover, the geopolitical
situation 1 Afghamstan 1s also deteniorating, and 15 much woise at piesent 1n

compaiison to 2018

It 1s pettinent to note that the Republic of India 1s bound by Inteinational Covenants
that have been signed and 1atified by 1, as well as the domestic law, including the
Fundamental Rights guaianteed under Paut 111 of the Constitution of Incha In the
piesent case, the nghts, and interests of two Indian citizens are concerned, one of
whom 15 an mnocent minot gnl child under the age of five It1s the tesponsibility of
the Respondents to ensue the wellbeng and wellme of the child, and no such action
can be taken that defeats the best mteiest of the cluld Tive C opies of the Umversal
Declaration of Human Raghts, Intetnational Convention on Civil and Palitical Riphts,
and Intetnational Convention on the Rughts of Clhild ate annexed hesewith and marked

as Fat P-13 ==,

[t 1s peitinent to note that the United States of Ameiica has scheduled the complete
withdiawal of its Atmed Foices deployed in Afghanistan by 11/09/2021 A bnef

glimpse at the 1ecent history of Afghamstan would show that there 1s a giave thieal to
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the soveieignty of Afghamstan at the hands of local milina, 1adical proups, and
tenoust orgamsations Afier the Soviet-Afghan Wat, the teunitory of Afghanistan was
captued by the Islaimic Emurates of Afghamstan, and a totahtartan 1egime was
established The Islamic Republic of Alghamistan in its cunent form, was established
anly after the *War on Tenor” launched by the United States of Ameiica 1n 2001
Hence, 1t would not be out of place 1o suggest that theie 15 a high probability of a
sunila situation ansing after the United States® withdiawal fiom Afghamistan In view
of the hugh piobability of politcal overthiow, 1t 1s essennal for the Respendents to
take the necessaiy steps to safegumd the [fe and wellbemng of the Indian citizens
cunnently detamed 1n Afghanistan awaiung depoitation, exuadition, o1 retiin Tiue

Copies of news 1epoits 1egaiding USA withdiawal fiom Afghamstan have been
annexed herewith and matked as Ext P-14 (@}, < do €t P 14 @

[t 15 subrmilted that the Respondent No | and 2 have alicady (aken measures with
respect to the Consular Mission of India at Kandahar and aie i the pioccess of
evacuating the Indian eitizens presently in Afghamstan All Indian citizens me ehgible
for the same treatments and protection bromn then Countiv of Onain and the Indian
Goveinment Hence, the Respondent No 1 and 2, bemng awaie of the nsing thieat of
Taltban m Afghamstan cannot taken contiadicloly stance viz a viz detained women
and childien, and diplomats, especially when the diplomatic nussion 15 also
1espensible for the care and safety of all Indian citizens 10 the designated countiy In
this 1egaid, 1t 1s submtted thal the Vienna Convention on Consular Relations, 1963

which has been 1atified by India, provides under Article 5 that

“(a) Pivlecting n the 1ecerving State the iteresty of the sending State and of iy
neftonals, both ndviduals and bodies corporate, within the hinuis permiited hy
e netronal lew

(¢} Hefptng and assisimg nationals, both mdwviduals and bodies corporate, of the
sending State,

(h) Sufeguarding, within the lunus impased by the levs and iegulations of the
recenvmg State, the miteresty of mnois and other pessons lacking full capacity whu
ai ¢ nafronaly of the sending State, pen ticular fy wher ¢ any gua diaming o1 b wvieeship

15 requu ed vitl s espect 1o such pervons, "
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A Tiue Copy of The Hindu Aiticle regarding consular evacuation dated 11/07/2021
has been annexed herewnth and maked as Ext P-13 A Tiue Copy of the Vienna
Convention on Consular Relations 1963 has been annexed hetewith and maiked as

Ext P-16

In any case, the 1esponsibility of the State towaids 1ts citizens cannot be waived off ot
ignored, much less 1n a case involving the welfaie ol minoi cluldien and women The
piesent case 15 not one for settng the daughter of the Petitioner at libeity upon
iepaitiation, 1athey a case for seeking the 1etwn of Indian citizens to then country of
ongin wheie the process of law can take 1ts due cowse [t 1s pettinent to 1ehabilitate
the child and intemate het into the society by 1ieumitng bher with neat of kin, under the
watchful eyes ot the relevant human 1ights ergamzations, namely Respondent Nos 4

and 3, by the State, namely Respondent Nos | to 3

There e seveial media teports fiom vanlous national newspapeis of iepule
suggesting that the Goveinment of Alghanistan wishes to deport Nimusha, her minol
daughter, as well as the other Indian women and cluldien cuuiently detained 1n Pul-
e-Chaikln Puson Afghamstan According to the media tepaits, the Government of
India has 1efused to accept its citizens and has left the mino childien and women al
the meiey of Afghan authonties While the media 1epoits 1equite confiumation fiom
the Respondents, the publication of such 1epoits begs the questien as to why such an
umpoitant 1ssue would suddenly anse in media without any veiacity, especially since
the [ife and wellbeing of innocent minot childien 1s mvelved Ttue Copies of vatious

media 1epoiis 1egaiding the detention of Indian women and childien have been

annexed leiewith and mmuked as Bt P-l'@“‘:{g PH@

It 1s deeply concerning that the Respondents have failed to even contact the next of
kin of the Indian women and childien presently langwishing 1n an Afghan puson s
pettinent to note that the muluple media 1epotts peitan to the same subject matter,
have been published in the same tume petiod, and contam simmlm infoumation

Thetefore, it can be reasonably infened that the information wes based on a buiefing
fiom an official somce Theiefore the Respondent No 2 winch has absoibed the

eishwinle Mimstiy of Overseas Indian Alfans ought Lo have contacted and biieled all
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the concerned famtlies puor to the publication of the media 1epoits, and 1n any case,
after such media 1eports suifaced A failwe to infoini the next of kin shows the apathy
and lack of concein of the Respondents in dealing with a sensitive matter mvalving

minct chuldren and young women

38  Itis peitinent to note that none of the Media Repoits have been denounced, dismissed,
or counteied by the Indian Authonties The disinteiest of the Respondents
denouncing the media 1eports pubhished by the leading national news media mants
ciedibility to the 1epotts Theiefore, theie seems to be some substance of f1uth m these
repoits 1egarding the conduct of the Respondents, pmticulaily the Respondent Nos 1

and 2, 1n failing to uphold the Fundamental Rights of its citizens

39 The Petitioner had filed Wut Petition bearmg W P (Cil ) 178/2021 secking inter alra,
the telicf m the natue of Habeas Coipus, that was heaid by the Hon’ble Division
Bench of this Han'ble Comt The Petitioner wiathdiew the Wit Petition which was i
the natuie of Habeas Conpus with libeity to appioach the Hon’ble Cowt again by way
of a moie appropiiate Wirt Petiion Such libeity was granted by this Hon’ble High
Cowl and the said petitton was dismissed as withdiawn A Tiue Copy of the Oider
dated 13/07/2021 has been annexed heiewith and matked as Ext_P-18

Having no other alteinate efficacious 1emedy Lo seek the sale tetuin of Nimisha and

het munor daughter, the Petitioner submuts tlus wiit petition en the following among othe

GROUNDS

A It 1s humbly subrmtted that the Respondents have not taken all the necessaly
measines to uphold the Fundamental Rights of Ninusha and her mmor daughter,
particulatly Right to Life under Aiticle 21

B It 1s submutted that the Right to Education has been 1ecognized as a Fundamental
Right and guaianteed under Atticle 21A  The Respondents aie bound to ensuie
that Numisha's daughter 1s not deprived ol her basic right to education In the

absence of struclued education, 1t 1s appiehended that Ninusha's daughte 1s
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vulneiable for exposute to indoctrination and 1adicalization at a very nascent stage

of her life

[t 1s submtted that Scction 2 (b) of the Commussion for Piotection of Chuld Rights
Act 2005 defines that *Child Rughts mclude all those nghts that have been
ensiumed mn the CRC Tlus essennally means that i all actions conceining
children, whether undeitaken by public ot puvate social welfare 1nshitutions,
cowts of law, admiumstiative authonties o1 legislative bodies, the best interests of
the child must be a pumary consideration Thus has further been embodied in the
National Policy for Childien, 2013 of the Goveinment of India The Respondents
ought to have taken all the necessaly steps to ensuie that the daughter of Nimisha
1ecerves the necessaiy cate and piotection foi her well-being, taking 1nto aceount
the nghts of MNimisha heiself while deciding appiopvate legislative and

admnistiative measuies

It 15 submutted that the minor daughter of Numsha ts enutled to every such
protection and 1t 1s the 1esponsibility of the Respondents 1o enswe the same In
the present case, a puson, let alone a maximuni-secunity prson m a foleign
countly, 1s not a conducive enviionment foi the proper development and gowth
ol a chuld and 15 also extiemely dangeious especially as the mnor chuld 1s a

detaned alien in a wai-toin countiy

[t ts submutted that the Respondents cannot appiobate and repiobate as per then
convenience to oveishadow the faillwe of State Machinery in ensiming the
Fundamental Rights of Indian Citizens It 1s pauculaily evident that the
Respondents have taken conttadictory appioaches 1egaiding the whereabouts of
Numusha, by fiist lodging an FIR and NIA case agamnst her for tavelling to
Atghamstan in August 2016, confitming the same in the UAPT Repott in May
2017, and thereafier, without due diligence stating that the Respondents have no

information of Nimusha ttavelling to Afghamstan in Tuly 2017
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It1s subnutted that the INTERPOL has 1ssued a Red Coiner Notiee tn the name of
Nimisha and she 15 wanted by the National Investigating Agency in 1espect 1o het
uavel to Afghanistan A Red Comer Notice sigmfies that the Requesting Countiy
seeks provisional anest o1 detention with the view of extiadition for tnial and
prosecution India and Afghamistan have signed an Extiadition Treaty which has
been in force swee 24/11/2019

It 1s subnutted that in a catena of judgements, the Hon'ble Supieme Court of India
has upheld that the Right to Life under Aiticle 21 of the Indian Constitution
mcludes the Right to Fau Tual In the piesent case the Respondents ought to
ensute that Nimisha, who has been accused undet a myniad of serious chmges 1s
afforded a fice and fan tual, which ean only be afforded upen her repatuation to
[ndia

[t 15 submutted that Section 3, Indian Penal Code, 1860 and Section 188, Code ol
Crwmnal Procedute, 1973 make 1t abundantly cler that Indian Law pennits the
trial and prosecution of Indian citizens for cumes commutted outside the letntory

of India

It 15 sulnmitted that the general location of Nimusha her minor daughter and the
vatious other Indian citizens ts known to the public at large, with vanous media
1eports on the 1ssue as well as an nterview conducted by StiaiNewsGlobal being
in Public Domain It would not be out of place to state that the machmery of the
State 13 competent to tack, locate and extiachte peisons wanted by the National

Invesugating Agency, especially i such a well-publicized case

[t1s submuitted that the 1etuin of Nimisha and her nuno: daughter shall not pose a
thieat to the secunity o1 sovereignty of India since after the tepatiation of Nimusha
and her nunor daughtet, the mino1 daughter can be 1ehabilitated and lemtegiated
nto society, undei the watchful eyes of the human uights orgamzations On the
other hand, the due process of law can be tollowed 11 1espect 1o Nimmisha by the

secully agencies and couils of law, subject lo conformny with the univeisal
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human nghts, under the waltchful eyes of the human nghts orgamzauons,

paiticulaly Respondent Nos 4 and 5

It is submutted that in abandoning Indian citizens, the Respondents madveitently
bolster the falsehoods bemng propagated by such 1adical outfits vis-d-wis the state
of chsconnect and dissociation between the citizens and the countty Fuither the
nbandoning of Indman citizens can fuither create an enviionment of no fea as
similar 1adicalized elements may be encowmaged to leave the countiy wath hitle to
no fear ol 1epercussions Any such action of the Respondents, therefore, shali be

detiimental to the integuity and national secunity of India

Under custominy inteinational law, the host countiy has the nght to deport to the
countty of ouigin, the holdeis of the passpoit of the countiy of origin, who might
have entered the host counuty llegally o1 e otherwise no longe:r welcome 1n the
host countiy The 1efusal of the Respondent No 1 and 2 (o accept Indian eitizens
sought to be depoiled by the [slamic Republic of Afghamistan, according to media

1epuits, 15 therefore, 1n the teeth of customary international law

Foi these and other grounds to be submutted &t the time of heatng 1t 1s most humbly

prayed that this Hon’ble Court may be pleased to giant the lfollowing

Relicls

Issue « Wit of Mandamus, specifically duecting the Respondent No | and 2 to take
necessaly actions tn conjunction with the Government of the Islamic Republic of
Afghamistan to faciltate the 1epatniation of Numusha and her minor daughter and

ensure the safe 1eturn of the said peisons to the Respondent No 3 State,

[ssue a Wit of Mandamus ditecting the Respondent No 3 to 3, to enswie, upon
repatiation of the mine child the 1ehabilitanion of the iminor chuld with the Petitioner,
bewng the mandmother and next of kin of the child lor eftecuve rehabilitation and

teintegiabion mlo society,
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m)  Issue a Wut of Mandamus duectmg the Respondents, pmuculmly Respondent Nos

4 and 5, to supervise the actions of the investigating authonties 1n 1espect of Ninusha,

1v) Such other 1elief’s winch 1s deemed 1o be fit and proper 1o this Hon'ble Couwtt 1n the

facts and circumstance of the case

INTERIM RELIEF

To1 the teasons stated in the Wut Peuuon(€)  ~ |, and the affidavit accompanying
thereto 1t 15 most humbly prayed that this Hon'ble Coust may be pleased to diuect the
Respondent No 2 to imuiate the necessary engagements with the Government of the [slamie
Republic of Afghanistan to ascertain the wheieabouts of Nimisha and her minor daughter and

then weilbeing and 1epoit back to this Honble Cowl

#
Dated this the J§_th day of July 2021

Petitione:

SumlJ Mathewd/ Col Amit Kumar (Retd )
Counse] tor the Petittione:
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