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Harish Tandon, J.: 

 The slew of litigations have been percolated in the docket of the Court 

raising the questions which are common in nature though argued separately 

by the different set of counsels and were heard in phase manner as the point 

of law remained common and if decided would impact the decision several 

such litigations on the factual matrix. 

 The seminal question involved in the aforesaid matters relates to 

institutions of a suit involving commercial disputes covering the specified 

value without exhausted the pre litigation mediation contemplated under 

Section 12 A of the Commercial Courts Act, 2015 whether or not involving the 

urgent interim reliefs.  

 The Commercial Courts Act was promulgated in the year 2015 with the 

avowed object of securing the speedy disposal of the high value commercial 

disputes through a special forum i.e. by establishing the commercial Courts, 

Commercial Division and the Commercial Appellate Division of the High 

Court. At the time of birth of the said Act, there was no concept of pre-

institution mediation which sees the light of the day after introduction of 

Chapter III-A of the said Act by Act 28th of 2018 w.e.f 3.5.2018. The said 

chapter contained only one section i.e. Section 12A which mandating that the 

suit shall not be instituted unless the plaintiff exhausts the remedy of pre-
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institution mediation. The aforesaid provisions further contained the 

provision that the period within which the pre-institution mediation has to be 

completed shall be excluded from the purview of the Limitation Act, 1963. 

The most important facet of the aforesaid provision introduced subsequently 

can further be visualised that the settlement arrived in a mediation process 

shall have the same status and effect that of the arbitral award and it can be 

reasonably inferred that the same is capable of being executed and/or 

enforced as a decree in accordance with the provision of the Code of Civil 

Procedure, 1908. The legislatures were conscious that the mediation process 

may consume a considerable time and the reliefs may be delayed, fixed the 

time in which the mediation process should be completed putting outer cap 

beyond which cannot be extended even a party consented for such extension. 

The object is laudable that the aforesaid newly inserted provision was not 

only to avoid the unnecessary explosion in the docket of the Court but 

acknowledges the party autonomy in resolving the disputes through such 

recognised process to avoid the time consumed in a conventional 

adjudicatory system and cost effected although the schedule prescribed 

therein includes a cost to be shared by both the parties which is minimal in 

comparison to the litigations travelling in the ordinary Civil Courts. The 

process of mediation is unique in the sense that the carriage of the 

proceedings remained with the parties as opposed to an ordinary litigation 

before the Civil Courts and the settlement bring the solace and/or 

satisfaction but restore the relationship which may have been temporarily 

broken and therefore, it is conventionally known as a win-win situation. 

There was a common discordant amongst the legal fraternity that the 
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activation of the process of pre-institution mediation simply delayed the 

adjudicatory process and imposition of unnecessary expenditures. It is no 

doubt true that every dispute may not be settled through a mediation process 

and the innumerable cases received a death as the defendant either chose not 

to undergo such process or there is a failure on account of non-consensus 

between the litigating parties. The rules framed under the aforesaid Act 

contained the provision and in the event the defendant chose not to 

participate in the proceedings the report would be treated as non-starter. The 

concept of mediation though claimed to be new in the legal system yet, being 

introduced after a long discourse, it is a collective duty of the citizenry to 

accept the legislative intent as sensitised themselves to make it workable 

than to render it a dead letter. The object and purpose of introduction of a 

new chapter in the said Act not only helps in resolution of the disputes 

effectively but to achieve the goal envisioned by the law framers in propelling 

the concept of ease of doing business.  The legislature was conscious that 

every litigation must not mandatorily undergo with the pre-institution 

litigation and taking into consideration where an urgent interim relief is 

sought, the plaintiff can approach the special forum without exhausting such 

a statutory provision which can be visualised from Section 12 A (1) of the said 

Act which runs thus:  

“12-A. Pre-Institution Mediation and Settlement. – (1) A suit, 

which does not contemplate any urgent interim relief under this 

Act, shall not be instituted unless the plaintiff exhausts the 

remedy of pre-institution mediation in accordance with such 
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manner and procedure as may be prescribed by rules made by the 

Central Government.”   

 The aforesaid section postulates that the suit which does not require 

any urgent interim reliefs shall not be instituted unless the remedial measure 

by way of pre-institution mediation is exhausted. The question is often pose 

on the recourses to be adopted by the Commercial Courts or the Commercial 

Division when ultimately it is found after deliberation that no urgent interim 

relief can be granted to the plaintiff as the said section i.e., Section 12 A of 

the Act is silent.  

 The Apex Court in the case of Patil Automation Private Ltd. vs. 

Rakheja Engineers Private Ltd. reported in 2022 SCC Online SC 1028: 

(2022) 10 SCC 1 considered the aforesaid aspect in the light of the 

provisions contained in Section 80 of the Code of Civil Procedure and Section 

69(2) of the Indian Partnership Act wherein somewhat identical provisions 

were involved though not in relation to the pre-institution mediation. The 

Division Bench of the Supreme Court was considering the Single Bench 

judgment of the Bombay High Court rendered in case of Ganga Taro where 

the provisions contained under Section 80 of the CPC was taken into 

consideration and it was held that if the defendant did not raise an objection 

on the institution of the suit without compliance of the mandatory provisions 

contained in the aforesaid section, it will tantamount to a waiver and 

therefore, the same analogy may be applied to Section 12A of the said Act 

and ultimately held that the said provision cannot be construed as 

mandatory.  Although the Division Bench did not accept the view of the 
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Single Bench and held that in absence of any provision relating to waiver of 

the right under Section 12A of the Act and therefore, the same analogy 

cannot be applied. It was further pointed out by the Division Bench of the 

Supreme Court in the above report that the Division Bench of the Bombay 

High Court though did not accept the judgment of the Single Bench which 

held that the provision under Section 12A pertaining to a pre-institution 

litigation is not mandatory but accepted the view of the Single Bench to the 

effect that the suit can be kept under suspended animation and the parties 

may be referred to exhaust the remedy of pre-institution litigation. The 

Division Bench of the Supreme Court did not accept the aforesaid views 

adopted by the Bombay High Court in the following:  

“71. One of the aspects which weighed with the learned 

single judge of the Bombay High Court in Ganga Taro (Supra) is 

that in a case where the suit is instituted under Section 80 of the 

CPC without issuing any notice, if the defendant does not take up 

the plea of violation of Section 80, there can be waiver. Thus, 

even if Section 12A in a given case, where the defendant does not 

set up the case there can be waiver and therefore, Section 12A is 

not mandatory. No doubt, the Division Bench of the Bombay High 

Court while reversing the learned single judge proceeded to hold 

that there cannot be waiver as Section 12A is based on public 

interest. The approach of the learned Single Judge does not 

commend itself to us. The question as to whether Section 12A is 

mandatory or not, must be decided with reference to language 

used, the object of the enactment and a host of other aspects. The 
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fact that if a defendant does not raise the plea about compliance 

of Section 12A, it may result in a given case of waiver cannot 

result in Section 12A not being mandatory. If it were so, then in a 

case where there is no notice under Section 80, a plaint can 

never be rejected. It is legally untenable and defies logic. Another 

argument raised by Shri Saket Sikri, learned counsel is that by 

the impugned order, the High Court has affirmed the trial Court 

order that the suit be kept in suspended animation and referred 

the parties for mediation. According to him, it is substantial 

compliance of Section 12A of the Act. It is eminently just. He also 

points out the conduct of the appellant in not even cooperating 

the in the mediation process. We are unable to accept this 

argument. We will refer to Section 80 of the CPC to assist us in 

justifying our conclusion. Under Section 80(1) of the CPC, a suit 

not covered by Section 80(2), which is filed in defiance of the 

former provision, that is without serving any notice, is not 

maintainable. The suit would be barred and liable to be rejected 

under Order VII Rule 11. The only exception is what is provided 

in Section 80 (2). It contemplates a suit to obtain an urgent or 

interim relief. Such a suit may be instituted with the leave of the 

court without serving any notice as required under Section 80(1). 

In a case where a plaintiff does not seek urgent interim relief 

under Section 80(2), the suit would fall within the four walls of 

Section 80(1). Section 80(1) is mandatory. In regard to such suit, 

there is no question of substantial compliance. The suit must 
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culminate in rejection of the plaint on invoking power under 

Order VII Rule 11. We may immediately draw a parallel between 

Section 80(1) of the CPC and 12A of the Act. In Section 12A also, 

the bar of institution of the suit is applicable only in a case in 

which plaintiff does not contemplate urgent interim relief. The 

situation is akin to what is contemplated in Section 80(1) of the 

CPC. In other words, the suit under the Act which does not 

contemplate urgent interim relief is like a suit covered by Section 

80(1) of the CPC which does not project the need for any urgent or 

interim relief. In regard to a suit covered under Section 12A of 

the Act, namely, in a suit where interim relief is not 

contemplated, there can be no substantial compliance by way of 

post institution reference to mediation. The argument of the 

plaintiff overlooks the object apart from the language used 

besides the design and scheme of the law. It will, if accepted, 

lead to courts also spending their invaluable time on such 

matters which follow from adjournments, objections and 

hearings. There is no need to adopt such a course.” 

 Ultimately the Apex Court in the said report held that the provision 

contained under Section 12A of the Act is mandatory and the suit instituted 

without exhausting the pre-institution litigation contemplated in the 

aforesaid section must visit with the rejection of the plaint under Order 7 

Rule 11 of the Code. Even after holding so, the Apex Court held that such 

power i.e. the power relating to the rejection of the plaint under Order 7 Rule 
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11 of the Code can be exercised suo moto and not dependent upon any 

application to be taken out by the defendant in the following:  

“92. Having regard to all these circumstances, we would 

dispose of the matter in the following manner. We declare that 

Section 12A of the Act is mandatory and hold that any suit 

instituted violating the mandate of Section 12A must be visited 

with rejection of the plaint under Order VII Rule 11. This power 

can be exercised even suo moto by the court as explained earlier 

in the judgment. We, however, make this declaration effective 

from 20.08.2022 so that concerned stakeholders become 

sufficiently informed. Still further, we however direct that in 

case plaints have been already rejected and no steps have been 

taken within the period of limitation, the matter cannot be 

reopened on the basis of this declaration. Still further, if the 

order of rejection of the plaint has been acted upon by filing a 

fresh suit, the declaration of prospective effect will not avail the 

plaintiff. Finally, if the plaint is filed violating Section 12A after 

the jurisdictional High Court has declared Section 12A 

mandatory also, the plaintiff will not be entitled to the relief.” 

 Though the Apex Court have indicated that the law stated therein 

would apply prospectively i.e. w.e.f 20.8.2022 but it can be reasonably 

inferred that the provision contained under Section 12 A of the Act is 

mandatory in nature and if the jurisdictional High Court have declared it so it 

will disentitle the plaintiff to any reliefs.  
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 The aforesaid observation may get impetus from the enlightening 

observation of the Apex Court in the said report in the following: “Finally, if 

the plaint is filed violating Section 12A after jurisdictional High Court has 

declared Section 12A mandatory also, the plaintiff will not be entitled to the 

relief.”  

 The meaningful reading of the aforesaid observations culled out from 

the Patil Automation Private Limited (Supra) leads no ambiguity that the 

moment the jurisdictional High Court have taken a view that the provision 

contained under Section 12A is mandatory even if the suit filed prior to the 

judgement rendered in the said report, the same will be regarded as violative 

of said provision and there is no fetter on the part of the Court to reject the 

plaint on such count alone. 

 It takes us to a Single Bench decision rendered in case of Laxmi 

Polyfab Pvt. Ltd. Vs. Eden Realty Ventures Pvt. Ltd. & Anr. reported in 

AIR 2021 CAL 190. The said case relates to the suits pending before the 

Commercial Division and the Ordinary Original Civil Jurisdiction of the High 

Court and the proceedings under Arbitration and Conciliation Act, 1996 in 

the aforesaid jurisdiction in relation to the provision contained under Section 

12A and Section 15 of the Commercial Courts Act, 2015. The first issue 

framed in the said judgement as evident therefrom, relates to whether Section 

12A of the Commercial Courts Act is mandatory or directory. The said 

judgment was decided on April 7, 2021 and it was held that Section 12A of 

the Act is mandatory as it achieved the twin object of expeditious disposal 

and avoidance of a docket explosive. It was further held that the failure of the 
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plaintiff to exhaust the remedy under Section 12A of the Act may result in 

dismissal of the suit provided the plaintiff does not seek an urgent interim 

relief in the following:  

“52. The object of the Act of 2015 is to ensure expeditious 

and speedy disposal of a commercial dispute. Expedition and 

speed in disposing of a commercial dispute is attained, in the 

wisdom of the legislature, by a pre-institution mediation. Section 

12A (1) of the Act of 2015 distinguishes suits filed under the Act 

of 2015 into two categories. It treats the two categories of suits 

differently. Suits are categorized into two on the basis of need of 

the plaintiff to obtain urgent interim relief. One category is a suit 

where the plaintiff does not seek urgent interim relief. In such 

category Section 12A of the Act of 2015 debars the plaintiff from 

instituting a suit unless the plaintiff exhausts the remedy of pre-

institution mediation. The provisions of sub-Section (1) of Section 

12A of the Act of 2015 are such that, a plaintiff is obligated to 

approach the appropriate authority for a pre-institution 

mediation, unless he seeks urgent interim relief, in respect of a 

commercial dispute to approach the Court for resolution of the 

commercial dispute. Section 12A of the Act of 2015 prescribes an 

obligation on the plaintiff to undertake the pre-institution 

mediation and vests a corresponding right on the defendant. The 

defendant enjoys the right of a pre-institution mediation and in 

the default of the plaintiff not going for pre-institution 

mediation, then having a suit against the defendant by such 
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defaulting plaintiff, being barred by law. Failure of the plaintiff 

to exhaust pre-institution mediation, unless, he seeks urgent 

relief, in a commercial dispute, gives a corresponding right to the 

defendants to claim that, such suit could not have been 

instituted by the plaintiff. Such failure of the plaintiff will result 

in the dismissal of the suit if allowed to be instituted. The other 

category of suits under Section 12A of the Act of 2015 is a suit 

where the plaintiff seeks urgent interim reliefs. 

53. The two categories of suits under Section 12A of the Act 

of 2015 are treated differently. In the category of suits where the 

plaintiff does not seek urgent interim relief, the plaintiff is 

statutorily required to exhaust pre-institution mediation, 

whereas a plaintiff seeking urgent interim relief is not required 

to do so. In a suit where the plaintiff does not seek urgent 

interim reliefs, limitation is extended or kept in abeyance, as one 

may perceive it, till the conclusion of the statutorily mandated 

period of mediation while in the other category no such benefit is 

extended.”  

 It is, therefore, manifest from the aforesaid report and the law laid 

down by the Supreme Court in the Patel Automation (Supra) that in the event 

the jurisdictional High Court has declared the provision contained under 

Section 12A of the Act mandatory there is no other option left but to reject 

the plaint provided the plaintiff seeks urgent interim relief therein. The power 

of rejection of plaint can be exercised suo moto or an application of the 
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defendants under the provisions of order 7 Rule 11 of the Code. The moment 

the Section 12A of the Act is declared mandatory, it disabled the plaintiff to 

institute the suit unless the urgent interim relief is contemplated and, 

therefore, be regarded as barred by law. The bar in institution of the suit can 

be categorised in two categories - Firstly, there is an absolute bar in 

institution of the suit and secondly, the bar may be presumed temporarily or 

transitionally depending upon the contingencies provided in the relevant 

statute. The bar can be seen from the later situation in relation to the 

provision contained under Section 12A of the Code provided the plaintiff does 

not seek urgent interim reliefs. Still it opens an another avenue when the 

word ‘instituted’ is interpreted in relation to a suit appearing in Section 12A 

of the Act and argument was sought to be advanced that the presentation of 

the grievance and seeking a relief before the code is merely known as a plaint 

and the moment the Court permitted the plaint to be proceeded with by 

directing the registration of the plaint and issuance of such summons upon 

the defendant, it partakes the character of a suit.  The argument is sought to 

be advanced that Section 26 of the Code contained a provision relating to the 

institution of the suit by presenting a plaint whereas Section 27 which is 

more exhaustive throws light thereupon that the moment the suit is duly 

instituted the summons may be served upon the defendant to appear. A 

distinction is sought to be drawn between the word ‘filing of a suit’ and ‘the 

institution of a suit’. As in former case it requires the application of the mind 

by the Court when the plaint is presented but in later case after the Court is 

satisfied that the plaint is otherwise in conformity with the relevant laws may 

direct the registration of the suit meaning thereby, the suit is instituted 
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inviting the service of summons upon the defendant. The legislators were 

conscious that even after the institution of the suit the defendant may not be 

put to disability in taking a plea that the same is otherwise not maintainable 

or the institution should not be allowed by incorporating Order 7 Rule 11 of 

the Code which primarily deals with the rejection of the plaint and not the 

rejection of the suit. There may be varied instances where the suit shall not 

be regarded to have been instituted and one of the instances which can be 

seen in relation to a matter approached the court at the instance of forma 

pauper. We do not intend to detain ourselves to a situation that once the suit 

is allowed to be registered it cannot be rejected as it finds the mandate of 

Section 12A of the Act. It leads to the another point in relation to Section 12A 

of the Act where an exception is carved out by using the expression 

‘contemplate any urgent interim reliefs’. The Apex Court in Patel Automation 

(Supra) was considering the same and showed his concern in this regard and 

do not venture to go deep into the same in the facts of the said case as the 

suit does not contemplate urgent interim relief therein in the following: 

“The word ‘contemplate’ has to be understood in an 

ordinary grammatical meaning to mean to anticipate, to intend 

something which is thoughtful. Though the word ‘contemplation’ 

has not been defined in the Black’s Law Dictionary but the 

reference can be made to expression “contemplation of 

bankruptcy” defined therein to mean the thought of declaring 

bankruptcy because of the inability to continue current financial 

operation. What can be reasonably inferred from the said word 

‘contemplation’ that the plaintiff thinks that because of the 
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superannuating circumstances, the urgent interim reliefs is 

required which intend on the basis of the pleadings made in the 

plaint. The moment the intention is manifest from the averments 

made in the plaint and the reliefs claimed therein it would leave 

the embargo created under Section 12A of the Act and in absence 

of any consequence having provided like this one provided under 

Section 80 of the Code of Civil Procedure. The power is not vested 

upon the Court to deny the institution of the suit. Though the 

Apex Court in Patil Automation has unequivocally held that if a 

suit does not contemplate the urgent interim relief it invites the 

rejection of the plaint.” 

 The law as it stands today is that the suit which does not contemplate 

any urgent interim reliefs cannot be instituted unless the plaintiff exhausts 

the mandatory remedy provided under Section 12A of the Act; however the 

position would be different when the suit contemplates an urgent interim 

relief. The language employed in Section 12A of the Act does not conceive the 

situation that even if the urgent interim reliefs are prayed in the suit 

instituted by the plaintiff, the leave under Order 12A of the said Act is 

required from the Court. What can be reasonably deciphered from the said 

provision that if the suit contemplates any urgent interim relief it served the 

purposes and cannot be said to be bad defective and/or invalid as the pre-

institution mediation has not been exhausted. Does it mean that mere 

seeking an urgent interim relief suffice the purpose or the Court may apply 

its mind to find out whether their exits a circumstances for such urgent 

interim relief? The aforesaid section is silent in this regard simply because 
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one of the reliefs claimed in the plaint uses the expression ‘urgent interim 

reliefs’ is sufficient enough to confirm the legislative mandate even if such 

urgent interim reliefs appears to be farcical and intended to avoid the rigour 

of Section 12A of the Act. The urgent interim relief is an expression of wide 

import and difficult to give exhaustive meaning. It varies from a case to a 

case and, therefore, there is no impediment on the part of the Court at the 

time of presentation the plaint to apply to its mind to find out whether it 

involves any urgent interim reliefs. Any other Course adopted by the Court 

would give a free handle to an unscrupulous plaintiff to override the 

mandatory provision of Section 12A by incorporating a relief which cannot be 

said to be an urgent interim reliefs nor the facts and circumstances or the 

cause of action pleaded in the plaint entitles the plaintiff to such relief on a 

bare reading of the averments made in the plaint. Often an application for 

urgent interim reliefs are filed in the suit and ultimately if the Court may not 

find any justification in passing such interim relief yet it would sub-serve the 

motive and the purpose of avoiding the pre-institution mediation as 

mandated under Section 12A of the Code. We do not find any restriction or a 

fetter in the language employed in the aforesaid section that the Court at the 

time of presentation of the plaint or even thereafter finds that it does not 

involve an urgent interim relief to reject the plaint and direct the plaintiff to 

exhaust the remedy under Section 12A of the Act. Obviously, the recourse to 

be adopted by the Court under Section 80 of the Code is conspicuously 

absent in Section 12 A of the Act and precisely for such reason the Apex 

Court in Patil Automation (Supra) held that  the matter may invite the 

attention of the law maker in the following:  
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“81. In the cases before us, the suits do not contemplate 

urgent interim relief. As to what should happen in suits which do 

contemplate urgent interim relief or rather the meaning of the 

word ‘contemplate’ or urgent interim relief, we need not dwell 

upon it. The other aspect raised about the word ‘contemplate’ is 

that there can be attempts to bypass the statutory mediation 

under Section 12A by contending that the plaintiff is 

contemplating urgent interim relief, which in reality, it is found 

to be without any basis. Section 80(2) of the CPC permits the suit 

to be filed where urgent interim relief is sought by seeking the 

leave of the court. The proviso to Section 80(2) contemplates that 

the court shall, if, after hearing the parties, is satisfied that no 

urgent or immediate relief need be granted in the suit, return the 

plaint for presentation to the court after compliance. Our 

attention is drawn to the fact that Section 12A does not 

contemplate such a procedure. This is a matter which may 

engage attention of the lawmaker. Again, we reiterate that there 

are not issues which arise for our consideration. In the fact of 

the cases admittedly there is no urgent interim relief 

contemplated in the plaints in question.” 

 However, the Division Bench of the Delhi High Court in case of 

Chandra Kishore Chaurasia Vs. R. A. Perfumery Works Pvt. reported in 

FAO (COMM) 128 of 2021 decided on 27.10.2022 interpreted the 

expression “contemplated any urgent interim reliefs” used in Section 12A of 

the Act is relatable to a qualification of the category of the suit and 
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determinant upon the frame of the plaint and the reliefs sought therein. In 

other words what can be gathered therefrom that it is a plaintiff centric who 

has a sole autonomy to determine whether any urgent interim reliefs are 

required to be sought or not. The Division Bench held that in absence of any 

provision which is also noticed by the Apex Court in Patil Automation (Supra), 

the court is required to determine whether any urgent interim reliefs may or 

may not be granted in the following:  

“33. This Court also finds it difficult to accept that a 

commercial court is required to determine whether the urgent 

interim reliefs ought to have been claimed in a suit for 

determining whether the same is hit by the bar of Section 12A (1) 

of the Commercial Courts Act, 2015. The question whether a 

plaintiff desires any urgent reliefs is to be decided solely by the 

plaintiff while instituting a suit. The Court may or may not 

accede to such a request for an urgent interim relief. But that it 

not relevant to determine whether the plaintiff was required to 

exhaust the remedy of pre-institution mediation. The question 

whether a suit involves any urgent interim relief is not contingent 

on whether the Court accedes to the plaintiff’s request for 

interim relief. 

34. The use of the words ‘contemplate any urgent interim 

relief’ as used in Section 12(1) of the Commercial Courts Act, 

2015 are used to qualify the category of a suit. This is 

determined solely on the frame of the plaint and the relief 
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sought. The plaintiff is the sole determinant of the pleadings in 

the suit and the relief sought. 

35. This Court is of the view that the question whether a 

suit involves any urgent interim relief is to determined solely on 

the basis of the pleadings and the relief(s) sought by the plaintiff. 

If a plaintiff seeks any urgent interim relief, the suit cannot be 

on the ground that the plaintiff has not exhausted the pre-

institution remedy of mediation as contemplated under Section 

12A (1) of the Commercial Courts Act, 2015.”  

 The law as enunciated above, as it stands on the date, that the plaintiff 

has an autonomy in seeking a relief in the plaint and if an urgent interim 

reliefs are prayed for, the rigour of Section 12A of the Act so far as the 

mandatory requirement of pre-institution litigation is concerned, fulfils the 

conditions of the aforesaid provisions as any other interpretation in absence 

of amendments having brought thereto would be opposed to the legislative 

intendment and, therefore, it is left to the wisdom of the law maker to take a 

call by bringing a suitable amendment in the aforesaid Section. 

FMAT 360 OF 2022 

 The instant case relate to a situation where the suit was filed without 

exhausting the pre-institution mediation under Section 12A of the Act. 

Several applications appeared to have been filed in the said suit not only 

seeking the urgent interim reliefs but other directions which are pending. The 

Counsels for the respective parties are uniform in their submissions that an 

application filed by the plaintiffs seeking a leave under Section 12A of the Act 
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is at the advanced stage of hearing to which we do not think that the same is 

relevant for the present purpose in view of the exposition of law made 

hereinabove. Admittedly, the suit filed before the Commercial Court in the 

district is not guided by any rules pertaining to the Ordinary Original 

Jurisdiction of the High Court. Several amendments have been brought in 

the Code of Civil Procedure relatable to the commercial litigations and in 

absence of any rules being framed; the proceedings are guided and regulated 

by the provisions contained in the Code of Civil Procedure. There is no 

question of any leave to be granted by the master as usually done under the 

Original Side Rules framed by the High Court under Section 129 of the code. 

We do not intend to go much deep into this aforesaid aspect so far as the 

instant matter is concerned as the said point is mere academic.  

The seminal point involved in the instant appeal is whether the appeal 

is maintainable against the impugned order passed by the Commercial 

Court. Section 13 of the Commercial Courts Act, 2015 provides the remedy 

by way of an appeal before the Commercial Appellate Court or a Commercial 

Appellate Division of the High Court. The aforesaid section is quoted under:  

“13. Appeals from decrees of Commercial Courts and Commercial 

Divisions.- [(1) Any person aggrieved by the judgment or order of a 

Commercial Court below the level of a District Judge may appeal to the 

Commercial Appellate Court within a period of 60 days from the date of 

judgment or order.  

(1-A) Any person aggrieved by the judgment or order of a 

Commercial Court at the level of District Judge exercising original civil 
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jurisdiction or, as the case may be, Commercial Division of a High Court 

may appeal to the Commercial Appellate Division of that High Court 

within a period of 60 days from the date of the judgment or order: 

Provided that an appeal shall lie from such orders passed by a 

Commercial Division or a Commercial Court that are specifically 

enumerated under XLIII of the Code of Civil Procedure, 1908 (5 of 1908) 

as amended by this Act and Section 37 of the Arbitration and 

Conciliation Act, 1996 (26 of 1996).]  

(2) Not withstanding anything contained in any other law for the 

time being in force or Letters Patent of a High Court, no appeal shall lie 

from any order or decree of a Commercial Division or Commercial Court 

otherwise than in accordance with the provisions of this Act.” 

 It is no longer a res integra that the appeal is a creature of a statute 

unless provided for cannot be assumed nor inferred. The right of appeal 

flowing from a statutory provision has to be understood in such perspective 

and the order which does not come within the purview thereof cannot be said 

to be an appealable order nor an appeal can lie before the appellate forum. 

Section 13 received a sea-change by way of an amendment having brought 

w.e.f. 3.5.2018. Proviso to Sub-Rule (1A) of Section 13 of the Act postulates 

that an appeal shall lie from such orders passed by the Commercial Division 

or the Commercial Court as enumerated under Order 43 of the Code of Civil 

Procedure and Section 37 of the Arbitration and Conciliation Act. Sub-

Section (2) of Section 13 creates a complete embargo on the applicability of 

the letters patent of the High Court and restricted the right of appeal to an 
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order or a decree provided in the said Act. It admits no ambiguity that an 

appeal under the aforesaid Act shall not lie against the order unless such 

order is specifically enumerated in Order 43 of the Code of Civil Procedure 

and Section 37 of the Arbitration and Conciliation Act. The provisions 

contained in Order 43 of the Code and Section 37 of the Arbitration and 

Conciliation Act has been incorporated in the Act by reference and, therefore, 

there is no scope to expand the horizon of the said provisions which does not 

imbibe within itself any other orders beyond such a reference, appealable 

thereunder.  

A preliminary objection was taken that the instant appeal is not 

maintainable against an Order no. 13 dated 26.8.2022 as the said orders 

were passed on an application being IA no. 21 and 22 of 2022 which are put 

up applications and, therefore, cannot be construed to have been passed on a 

substantive application.  The decision thereupon, shall not come within the 

purview of Order 43 of the Code of Civil Procedure.  

However, the learned Advocate for the plaintiff was critical on the 

aforesaid submission as according to him, the order should be construed as 

implied denial to pass an interim injunction and, therefore, it satisfies the 

ingredients of Order 43 of the Code of Civil Procedure. 

 The opening sentence of the impugned order is manifestly clear that 

the aforesaid two applications were fixed for the hearing which are merely the 

put up applications, which are ordinarily filed inviting the Court to take up 

the other applications and permit the plaintiff to move the same. Any 

decision taken thereupon cannot be construed to have impact upon the 
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substantive applications which, in fact, were not before the Court nor the 

Court had any occasion to apply its mind thereupon. We are not unmindful 

of the proposition of law that the moment an application for temporary 

injunction is moved and the Court simply directs the service thereof, it may 

be termed as implied denial of an interim relief but certainly such principles 

cannot be applied to a situation where the put up petitions were filed inviting 

the attention of the Court to fix a date for hearing of the applications for 

temporary injunction for the interim relief. Nothing can be deciphered from 

the impugned order suggesting remotedly the refusal to pass an interim order 

and, therefore, we do not find that such order is amenable to be challenged 

by way of an appeal under Section 13 of the Act.  

Having held so, it is made clear that there are certain observations 

relating to the necessity of hearing the applications seeking leave under 

Section 12A of the Act to which we do not want to make any comment 

thereupon as it is open to the plaintiff-appellant to test the veracity of the 

aforesaid observations before the appropriate forum. The appeal is thus 

dismissed as not maintainable. 

FMAT 314 OF 2022    

 The instant appeal arises from an order dated 10.6.2022 passed by the 

Civil Judge (Senior Division), Sealdah in Title Suit no. 177 of 2016. The said 

order was passed on an application filed by a non party to a suit being the 

appellant herein seeking Addition under Order 1 Rule 10(2) of the Code of 

Civil Procedure. The impugned order would reveal that the aforesaid 

application for impleadment was taken out for two fold purposes – Firstly, the 
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appellant being a necessary and proper party in relation to a cause of action 

pleaded in the suit and, therefore, to be added as a party therein. Secondly, 

the nature of the suit and the dispute involves therein is a commercial 

dispute within the meaning of Section 2 (1) (c) of the Commercial Courts Act, 

2015 and, therefore, should be transferred to a Commercial Court. The 

learned Civil Judge after hearing the parties permitted the parties to the 

proceedings to file objection to the said application and the question whether 

it should be transferred to a Commercial Division shall be decided only after 

the impleadment, if allowed. Undeniably the decision on Order 1 Rule 10(2) of 

the Code which, in fact, has been done is not included within the provision of 

Order 43 of the Code of Civil Procedure. A point is sought to be urged that 

Section 15 of the Commercial Courts Act makes imperative to transfer the 

suits relating to commercial disputes of a Specified Value instituted before 

the Constitution of the Commercial Court and pending with the Civil Court to 

be transferred to the Commercial Court.  Even if, for the sake of argument it 

is construed that there is a denial to transfer the said suit by the Civil Judge 

yet, such denial is not covered under Section 13 of the said Act containing an 

exhaustive provision relating to appeal and the nature of the order or the 

decree amenable to appeal under the aforesaid provision. 

 We, thus, do not find that the appeal can be maintained simplicitor on 

an order passed in an application under Order 1 Rule 10(2) of the Code of 

Civil Procedure and, therefore, the appeal is dismissed as not maintainable. 

FMAT 258 OF 2022 
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The instant appeal arises from an Order no. 2 dated 24.2.2022 passed 

by the Commercial Court in MS 7 of 2022 refusing to grant an ad-interim 

order of injunction as the plaintiff failed to disclose the necessary ingredients 

required therefor. Undeniably, the refusal to pass an ad interim order of 

injunction on an application under Order 39 Rule 1 and 2 of the Code is 

appealable under Order 43 Rule 1(r) of the Code of Civil Procedure. By virtue 

of the proviso inserted to sub-Section (1A) of Section 13 of the Commercial 

Courts Act, 2015 the appeal lies to Commercial Appellate Division and, 

therefore, we do not find any embargo on maintaining the instant appeal.  

The question was raised that the plaint does not contain an urgent 

interim relief though it contained a relief in the form of a permanent 

injunction, therefore, it does not fulfil the conditions laid down in Section 

12A of the said Act, fundamentally, the interim reliefs are granted in the aid 

of final reliefs. The application for temporary injunction was taken out for an 

immediate relief in the aid of the decree for permanent injunction and, 

therefore, the question is whether it satisfies the ingredients put under 

Section 12A of the Act by way of an exception. It is not a case where the 

plaintiff does not contemplate an urgent interim relief and, therefore, the 

moment the same is apparent from the record; in absence of any 

consequence having provided the Court cannot arrive at the conclusion that 

such exception is conspicuously absent. Furthermore, the Commercial Court 

adopted the course which are adopted by the Single Bench of the Bombay 

High Court in Ganga Taro (Supra) where the said Single Bench after refusing 

to pass an urgent interim relief directed the suit to be kept in suspended 

animation and relegated the parties to exhaust the remedy by way of pre-
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institution litigation under Section 12A of the Act. The Division Bench of the 

Bombay High Court though did not agree with the decision of the Single 

Bench of the said Court that the provisions contained under Section 12A of 

the Act is not mandatory yet, accepted the decision that the suit should 

remain in suspended animation until the plaintiff exhausts the remedy of 

pre-institution mediation under Section 12A of the Act. The Apex Court in 

Patil Automation (Supra) did not accept the decision of the Single Bench as 

well as the Division Bench of the Bombay High Court and held that there is 

no provision contained anywhere in the said Act in keeping the suit in 

abeyance and directing the plaintiff to exhaust the remedy under Section 12A 

of the Act. Rather the Supreme Court in Patil Automation (Supra) held that in 

the event the suit does not contemplate urgent interim reliefs, the Court is 

left with no option but to reject the plaint suo moto. The Division Bench of the 

Delhi High Court in Chandra Kishore Chaurasia (Supra) held that the 

moment the plaintiff seeks urgent interim reliefs, it satisfies the conditions 

laid down in Section 12A of the Act and therefore, the pre-institution 

mediation cannot be directed to be exhausted as the same is not dependent 

upon whether the interim relief is granted or not in these words:  

“39. It is apparent from the above that the Supreme Court was 

also of the view that compulsory mediation is foisted only on a 

plaintiff who does not contemplate urgent interim relief. It is implicit 

that it is only the plaintiff, that can contemplate the relief that it 

seeks in a suit. And, pre-institution mediation is necessary only in 

cases where a plaintiff does not contemplate urgent interim relief. 
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40. In the present case, indisputably, the plaintiff has sought 

urgent interim reliefs. Thus, it is not necessary for him to have 

exhausted the remedy of pre-institution mediation as contemplated 

under Section 12A (1) of the Commercial Courts Act, 2015.” 

In view of the above, the recourse adopted by the Trial Court in keeping 

the suit pending and relegating the plaintiff to exhaust the pre-institution 

litigation under Section 12A of the Act is impermissible and, therefore, the 

order cannot be sustained.  

We do not intend to go deep into the findings recorded therein relating 

to refusal to pass an ex parte ad interim order of injunction in absence of the 

requisite particulars as the consideration at the time of passing of an ex parte 

ad interim order of injunction is different than passing the interim reliefs in 

presence of the other side. Order 39 Rule 3 of the Code of Civil Procedure 

postulates that the normal rule is that no ex parte ad interim order of 

injunction should be passed without giving a notice to the defendant or 

giving an opportunity of hearing to the defendant; however, an exception is 

carved out that if the delay would defeat the purpose, the Court must record 

the reasons.  

Since the Court has refused to pass an ex parte ad interim order of 

injunction because of lack of requisite particulars having shown therein we 

do not think that any interference to such observation is required in the 

instant case. However, we found that the ultimate decision is contrary to the 

judgment of the Supreme Court in Patil Automation, therefore, the same 

cannot be allowed to withstand and is hereby set aside.  
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The appellant is directed to serve a copy of the injunction application 

filed before the Commercial Court upon the defendants within a week from 

date and the said application for injunction is made returnable before the 

Commercial Court after two week from date. The Commercial Court shall fix 

a date in the light of the observations made hereinabove and if the prayer for 

interim relief is renewed will consider on its merit in presence of the 

defendants after service and pass a reasoned order in accordance with law.  

The appeal is thus disposed of. 

Urgent Photostat certified copies of this judgment, if applied for, be 

made available to the parties subject to compliance with requisite formalities. 

 

I agree.                                                             (Harish Tandon, J.) 

 

(Prasejit Biswas, J.)  
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