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) T he present casc was 1r11-t1a_11y dec1ded by this Comrmssmn v1de order o
; "'dcued 08.08.2005 ‘and was. remanded beck to this Comimission by the erder
-of- the Hon’ble btate Comrmssmn v1de erder dated 13 01. 200@




 Caseno1z9/1z

* The COl‘IlplalIlaIlt has filed the present cornplalnt seelﬂng Rs. five lakhs as _' ]
.darnages for physu:al loss for. permanent dlsablernent "mental paln and
agony, . expenses . on " nursing and hospltal charges deprlvatlonl'r-'.--r'-

- from. the service as a Wlfe to her husband deprwatlon of service as.a -1
) 'mother ‘to her child. It is stated by the cornplamant that she is a Workmg A

_Woman and had been Workmg for reputed companles tlll she was. d1agnosed: i

o __ .:-mth gynaecologrcal problems

1 It is stated ‘that she developed a cyst in her left ovary and in. th1s P

- regard contacted OP-2 i.e. Prof. Dr. .Uma Rai frorn Moolchand Khalratl”

Ram Hospital with all her. prev1ous reports Includlng ultrasound test'; )
" done on vatious dates by various radlologlst and d1agnos,1s of other;_

doctors. -

T

to get her urine and blood i

)
P TR

igg;he day of. operat1orr*’ﬁs
on record as Anne

& ?‘»‘% gy

that OP- 2 adv1sed the complalnant to get her cyst operatedf ',
ixed date as 17.02.2001 for laproscoprc cystectomy, also adv1sed‘_','__."_-
diwas adv1sed to-bring the _port on e

s;l%and of - the complarnant Was:_
om the Jeft: ovary for Whlch the - =

_ 'Operatron was adv1sed to @be\:necessary It is further stated that OP 1 '

. charged . Rs 15,6507 - for. the surgery. done and for- the bropsy after‘,';'_-‘ -_ .

. ‘performance of the said- operat1or1 of Endoscoplc Ovarian Cystectomy RS
R - In this- regard,-the copy of the. recelpt issued and cash memao dated -~
- :'-1’7 02 201 L'is placed on record and annexed as Annexure C e

a

o ;_ .'._;-75'7_'th is stated by the. cornplalnant that due to- the neghgence of OP 2 thef.fﬁ",_
rlght ovary of the complaindnt was removed instead of operating the=." "
" left ovarian cyst. It is. further stated that the OP in the1r reply to the o

~ legal notice of the complamant rephed as under

S the left ovary of the complamant was already mtssmg The bzg cyst RN
- had developed on the-right ovary (para 5) ..In fact there was no Ieft-_ .
_ovary n the complamants body af the ame she approached the'_'_

o 2ipage _



 respondent for tredtment The: presence of cyst on the left srde does not a
i mean and. imply that the left ovary had developed the cyst. As already 7'""-"“_"

stated above, the cyst was on.the rtght ovary and. gone to pouch of i
. Douglas - towards - left side. (pard 7)... The left ovary was found to be SR

L mtssmg and the nght ovary wo:s not dt. all removed (para 8} ' .

6. .'-It is stated that oP2 reahsed her mlstake later when the specmoen was .| S

"sent by OP-1 for hlstopathologlcal examination to OP 1’s mstltuuon

- The photocopy of the hlstopathologtcal report dated 20. 02 2()11 1s o

Zannexed as, Annexure D

al’ neghgence and breach of trius

- _' sm,ce

{&M&q

,thlcal arld in the hght
A -P played a fraud. 0
o) Hf%%ached the complamant and her husband%and told hlm that 0

ultrasourld reports. datedAOQ'll 19'"99 109.02.2002, 25, 08.2000° andj.'_--?‘_f.;-_- i
-05. 09: 2000 showmg the measurement of . both the ovaries a:od

o presence of left ovarlan cyst are collectlvely annexed as Annexure E

: .'_"It is- further Stated by the complalnant that OP 2 commltted acts of . .
'_'f\-iforgel‘y and - mlsrepresentatlon of facts- when she mtentlonally ,
' fconcealed the real. fact -of” removmg the rlght ovary arld mampulated SR

) the preserlptlon of the complamant dated 17. 02 2021 and the_’-? :

‘_laparoscoplc Proforma dated 17.02.2001. accordmgly ‘She mentloned i
. in the- documents that the complamant was not havmg a rlght ovary SR
and she was. operated for - left ~ovarian cyst. . Photographs of R

L Laparoscoplc Proforma dated 17. 02 2001 is’ armexed as Annexure-R.

_— ~ltis stated that OP 2 Wrote on- the prescrlptlon dated 24 02 2001 that_l" A

s 1.? _a;gj O
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complamant “had removal of rlght ovary 1990 91 October” even at,‘_:‘; e

that time the eomplamant obJected that her rlght ovary: Was notf.-

. removed at the. time of operat1or1 in. the year. 1990 91 as Was also

~_evident from the ultrasound reports of much later dates Photocopy of" TP
the reglstratlon card dated 24. 02 2001 is Annexure Gr R

lO It is! stated that the malaﬁde mtentron of the OPS m concealmg the-:;'.:
.- facts. is also revealed as. OP-2: had ‘sent the submlssmn of . . _

'( )Endometr1al curettmg and (2 ]two r1ght ovarran cyst and ovary',_::
o _blopsy to Hlstopathology / cytology and a report was also obtained by
| 0.z 'wherern 1t was Clearly mcllcated thatf- o

12 It is further state
but she became ey
,Safdarjurlg Hospztal

. “examined through ultraseun

- ,-rrght covary. The sald report dated 13 08 2001 is annexed as_".' R
L Ahnexure'l This fact was, further confrrmed hy another gynecologmt-.j,'"’r Ry
- whom the- compleunant vrs1ted as: her problem permsted and on her " S

o recommendatmn another ultrasound Was done Wthh Conflrmed the_". S

- absenc:e .of right ovary and the. presence of 1eft ovary havmg cyst
S “attached to it. The copy of the report dated 23.03.2002 Wh1ch Was |

- -replred by the OPs dated 08 04 2002 is annexed as Annexure J

"._ 13. lt is’ stated by the complamant that her left ovary is stlll mtact today""
- along with the cyst.. It IS -stated by the oomplamant that stich a- reply - :

from a renowned doctor ‘and. hospltal authorities. is mockery of: the'--'," EORRE

' :_medlcal ‘profession, * and- - the - complamant has very ' strorlgfff el
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' apprehensmn that the OPS are manlpulatmg thmgs to hlde the1r;‘:-_'

. neghgence

| 15

B “The ultrasonologzsts have exammed the ezght ultrasound ﬁles_-'" ;

B provzded to them and are of the opinion that although ultrasound films-" .
" No.1 and 5 have been labeled as nght ovary and measured gs well, it "

' .:would be dzfﬁcult to ascertam the def' mte nature of thzs structure by'-. . ” '

2 -fremoval of oyary.

' It is stated that thl
L ",'fﬂms and documes
B ascertam the cla

- report of the expert

‘as. under

Tt i is stated by the Compleunant that on Lhe account of dehberate :

© willful, and negligent act-of OP-1 and OP-2 the complainant is- made--.‘_“""

to suffer permanent disablement caused by the removal- of rlght'_':} SR

. ovary which has lowered the ehances of. pregnancy to the minimum; - -
-~ Further, the. complamant 1% spendmg huge amount’ of INONEY On her S
“treatment and is suffermg from hormonal 1mba1ances Caused by the_'

erviee an‘d urifair tréde'-.",_":

1a1nant and in view- of the_‘:_-

i

The report of the panel oﬂA S 'long Wlth Ietter dated 08 12 2004 157'-"-; -;

' exammmg the. ultrasound f lms a[one

| 17

Therefore on these f lms it would be: diffic culi o opine; whether' ;
the right ovary - was present at” the .time. of these ultrasound.'j'f.',.___‘"‘:".'.":

exammatrons

It 18 stated Lhat the complamant has dehberately, mlschlevously a_nd R i
with malafld_e_ mter_ltlon nOt-f}led.the_mGdlcal papers with. regar d .to-;_‘..

of the OPs stands vmdlcated




e cas:e Né;.'1552'9_/1:2

the laparoscoplc surgery undertaken by her about ten years back ln_,; g L
1990 : - . L

18 Tt is stated that the ‘cbﬁipraiﬁant was referred to- O'P":Q by Dr. Shampa e

Khaltan and OP-2 was informed by Dr Sharnpa Khaltan that' the e
‘complainant had been. operated . 1990 for ovarian- cyst In sprte ‘of . :
- being asked repeatedly by OP 2, the’ cornpleunant did not furnish the - -
d1scharge sumrnary and hrstopathologlcal reports and she has stated';"-' B
that those papers were not avallable and she has’ mlsplaced them '

‘ would have gone a
dlfflcult “to beheve

"Iable with the cornplalnant*‘“or,f
jon: -in 1990 was. a major -

h records’ carefully and’ do‘j-j- N
jears that the said matenals"‘:-r S
dehberately and 1ntent10na11y." B
| blew-Fotur. The complalnant is gullty of‘f’ﬂ."’, :
conceahng true, correet and relevant facts ‘ . S

her parents The
- surgleal procedur tar
not destroy Or 118

21 It 1s stated by OP 2 that the operatlon of the Cornplaunant was A

- properly performed and the cyst from the ovary was removed and atr'rf:',-'"'.* "_
that time it 'was found that the right ¢ ovary was missing, and, only 1eft . L
ovary eysteetomy was dorne along with - dﬂatatron and currel]age of
endometrlurn blopsy but. was’ done W1th the remarnrng left ovary?
Whleh was' 1ook1ng unhealthy Wrth only one ex1st1ng ovary and-"_'-.', R

- '_ reoccurrence of ovarian ,cyst th1s WAS mandatory It is stated that at’ . -
the tlme of- operauon the entlre surgery is v181ble torall. staff 1nclud1ngff.', e
senlor Anesthetzst and nurses on the Telev1s1on Monltor k R R




e 22 It is denled by OP—2 that 1nstead of removmg the cyst from the Ieft",.; o
e - ovary; the right ovary of the complalnant was removed It is furtherr_;.f:;"_;_.7_ Y
5 '-'stated that the ultrasound . dated” 13. 08 2016 SIX months after. the: .
o surgery clearly revealed that there was no cyst in the left ovary: whiich »
*indicates that the cyst Was, removed from the left ovary It is stated-'
that though. this has been: Wrongly recorded in the operatlon theatre‘_.'- . :'i_,_"";r'."_r
book that the left ovary was found to be mlssmg In fact, it was: the-'_-' e
rlght ovary which was found to’ be mlssmg and not present as is c}ear =

*,aam;-lgg/-—a -

o 'from the Annexure F to the complalnt and Annexure G.

. o

1t is denied by OP-2
o "inhuman ‘manner, or
_trust'or fraud. It is st
. [_"after the operatlon
_ . that rlght ovary w.
"the left . ovaty and
o dated 17.02. 2001 and pr
. -operat1on f1nd1ngs of OP:

'It is denled by the ‘OPQ th t sh -reahsed her mlstake as no mlstake "

the endoscopy record form:'

2

- 'ffact in gynecology L

It is stated by the OPs that the compleunant has concealed facts Wlthi -'
regard to. the operatlon in 1990. from her husband and that oP-2. |
: ,_operated the complalnant When one of the ovarles of the cornplalnant'f .
7 was. aIready mlssmg Whlch is. clear from endoscoplc report dated

“-.,’17022001 k B - SRR

o 7iPage.

€ famlly Of the complamaht
has removed the cyst. from_-f_::r

rd. Both the documents record - .
o urther. stated that- the ultrasound of e
. the complainant dated 23.03. 2002 reflect réoceurrence, of the cyst in. R

the left ovary. - It'is’ stated thls is - the third. complaint. that *- = -
complalnant has recurrence of ovary cyst which - 1s Weﬂ documentedrv_f




26,

27,

. 2__.9 :

‘ relevant

It is denied by th
' 'psychologlcal / hormonal imdya

B Cas'éfNa; 112'9-7—1‘2- .

It is stated by the OPs that the complarnant ‘had 1nformed OP b) that

in-1990 she had’ undergone major laproscopic surgery however; sshe SR
did not produce any. cop"y of any report. 1nclud1ng dlscharge summary"_ S .

o report and therefore it-is. mamfest thdt the rlght ovary of the I .

omplamant was already removed before she was operated by OP 2

It is Stated by the OPS that the complalnant concealed and true and .
real facts and is making d defamatory. and reckless’ allegatlons T iso e
~ denied by the OPs ‘that OP-2 has marnpulated documents “like e
o prescrlptlon and laproscoplc performa dated 17. 02 2001. Tt is stated ) o
that rlght ovary of the comwplalnant-may have been removed earller m"'- SRR

©OPs:

- 30.

;In the rejomder the- cornplamant has rnostly demed the’ averments'.:'_."-:_'.-"':i‘:;‘.?'?
© made- by the OP. -Tt- is. stated by her that in the year . 1990 she had -
s developed a cyst i 1n the. left ovary and Had. undergone a minor surgery R

" with OP-1 thus none of the ovaries. vvas removed: then and i factf-';

both the ovaries -were 1ntaet When she came to OP-1 and 2 for._'}-‘r
-'-'dlagnosm of her gynecology problem in 2001 ' R

advertent unconscrous and n*o S

plarnant has. developed any
o cebecause of removal of ovaries. it
| -'1s further denied by the OPs. thatthey have manlpulated the recordS"__;_
o ortried to confuse the 1ssue Tt is also denied by the OPs that there
s deflclency of: servlce or any unfalr trade practlce on the part of the:'— -




31

B cwm/m

It is stated by her that present case is covered under the maxim - res[_- S
. ipsa loquztor” ie. the. thlngs speaks for itgelf. It is stated that the
;"'complalnant did ‘not-have the record of 1990 and it was, not alsor o
_  found relevant by the. OPS at the time. of surgery in the face of ‘the’ "
 notings and: records prepared by them and that . is why before'_ﬂ-’_
' ‘-'performlng the surgery, the same were not asked for n the hght of

- - varlous tests and ultrasound reports

- 32

. . Fultrasonography ar
' eXperts of AIIMS

4 'rerterated by her |
S 1aparoscop1c: profor

it Was then SGt a81de-‘
© - 13.01; 2009 and the

It is stated by - the oompleunant that OPs are know1ng1y and',:_j’-" R
y ."dehberately trylng 1o confuse the Comnnssmn It is relterated and
. affirmed. that the ultrasou : d: feports

that the com'lar'

clearly proved and estabhshed X

de01s1on ‘on m

It was. on the basis. of the reports of the experts of AHMS and the )
‘afﬁdaud of Dr Bagga the Dzstnct Foram came to the concluswn thdt it
| cannot be sazd defi nn‘ely thdt the nght ovary was present at the trme'-‘_ s 73".'" '
- when the complaznant was operated uport by the respondent or not. " S
" The District 'Forum glso observed thdt the same time the copies, of .
| ftreatment records show= fhat the' respondent removed. cyst only from__"'--*'i--' o
 the- left ovary as the nght ovary was: already ‘missing.” It i not.;
) ".'understandable as-.to” how in the. prescnptlons -dated 16 02. 2011 -
o wzthout there belng any report of ultrasound as- well as fhe tests the e
: nght ovary wds stdted to be already mlssmg o R

':Counsel for the appelldnt has dlso referred to the respondents
-sttopathology report whzch has dlso not been referred to. by the o

s rder dated 08 08 2005 howe er- -f.'_j'-'["._'.'-
at Cornnnssmn ‘vide order dated""-';' .
ded to this Comm1ss1on for.'-i'_'_","_,—
ith .all - tﬁe_ reports of o
Hii jbtarn fresh oplmon frorn the - -
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District Forum. These documents show that the right ovary was
removed and sent for biopsy. '

The foregoing reasons persuade us to allow the appeal, set aside the
impugned order and send back the matter to the district Forum jfor
deciding it afresh on merits..

Moreover, para-5 of the reply of the respondent to the Zegal notice
issued by the complamant is not also taken into account by the District
-y -4 2ET

Forum wh::f:L Q %u;gcfé"r%} _g:j: 4 %j.g‘j%
N | ’

&%?’
Dug;erfg the operation it was notzced that the . Zeft @vary of your
r”é“’ﬁtess was already mzss;ngﬁg,ﬂ‘he big cyst had deue@ed on the

g*inght ovary and hagigeneue; e:q”;eﬁ s:degand was lying in thegp)ouch of

Douglas Prof. (D *gjw? ?}g*’ “%’ ; ';‘gnd correctly rembled the
1 3*‘ cyst on the nght%‘% 130 _:-f»'“lopsy test. In vlew‘fﬁﬁ the

location of the cyst. L%Le A5 e Ot Aot ovary was not visible i m Tithe
earlier ultrasound. % SE
contiguous.”

34. Both the parties havesi - ,

' as written arguments. IfJE S éngghat' OP 3 is United India Insurance
Co. Ltd. and OP 4 is Oriental’ Insurance Co. Ltd. It is seen that in the

" old case an affidavit was filed on behalf of Oriental Insurance Co.
Ltd. which is the insurance Co. for OP2 confirming that their
company . had issued a professwna_l indemnity policy bearing no.
2122 00/2001/748 to OP2 for a period of 28.06.2000 till

- 07.06.2001. After the matter was referred back from the State
Commission notices were again issued to both OPs 3 and 4 however, [

none appeared on behalf of OP 4 i.e Oriental Insurance Co. Ltd.

35. This Commission has gone through the entire material on record
- including the ultrasonography reports of different years filed by the
complainant as well as expert opinion received from Safdarjung
Hospital along with letter dated 13.03.2019 which was sought by this
Commission when AIMS requested that such matters should not be
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sent to them for op1n1on It was opmed by Safdarjung Hospltal as
undesf:

“there appears to be a contradiction between the histopathology report
of right ovarian cyst wall and ‘intra operative findings of right ovary
missing. o

The following are the ultrasound findings of the cuse:-

on the basis of preoperative _ultrasound dated 02.11.1999, 9.2.2000,
25.8.2000, 25.9.2000 both ovaries were seen with the cyst measuring.
11*9%*8 mm in the left Ovary in the last ultrasound on 25.09.2000.

The sequentiazé“j@p@q%-@peraﬁve %ulfw@und dated 13.8.2001,
23.03. 2002;’?tght ovary was not seen, left '@ ‘v‘&ggﬁwas seen with the
pres%gfe’@ '35 mm sized cyst in the last ultrasound‘ﬁafted 23 03.2002.

& = %

i e ?%fd and ultrasound rep@ﬁé dated
epsShis ﬁ% wherein it is statsd

v

NOE

ot
g, approximately 35 mm ... P

No definite adnexa S S esaemm@ free fluid is seen in cul-de-sac.
Eﬁ{}i H 3_{“3‘ —g

Another report dated 09. 02 2000 ageun prov1ded by Dr. Sandeep Sharma

states

Left ovary measures I8 *24 mm.....
Right ovary measures 21 *27 mm.....

'No definite adnexal mass lesion or free fluid is seen in cul-de-sac.

Another report dated 25.08.2000 provided at another imaging centre known -
as Advanced Imaging Research Studies states as under '

e 11 I Page
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The right ovary is normal and measures 23 * 21 * 22 m across and
5.53 mlin volume

The left ovary measures 44 * 34 % 53 m across and 40.748 ml in
volume and shows multiple corpora luta.

There is no. ﬁ_ee fluid in the pelvis.

Another report related to 05 09.2000 given by the same centre reads as

'1(.?""'

under T
§i ﬁ E} .E—%i».._e- w%%‘?’g}%

The nghtf@va is normal and measures ZfZ‘;gQ * 20 m across and

5 61 ngﬁm volume The left ovary measures 42“%1::% 16 mm across

fiel=6.7 ml in volume. It shows multtple 07-22 mm thircwalled clear
ﬁajstlc ared........ ” A

N me“‘?‘; T
r“_‘w ) &%_%;j m}& .: L W

Th%y Commission has alscwsee 10
i .ff .' i,

o;”%jf writing, left ovary cy 3 zde‘““ na2e

aLg,o seen in another part o e 8 es &kt

@tﬁ}lt the important part is tha; itk

yof right ovary. :

§Wﬂ

The histopatholo gy reportqg3

Specimen 1. endometrial cureftings

2. Right ovarian cyst wall and ovarian biopsy

Although OP 2 has given an explanation that it is on account of the mistake
- of resident doctor that the left ovary is mentioned as right ovary yet this fact
is inexplicable in view of the fact of sonography reports of the complainant
pertaining to the years prior to the surgery of the complamant conducted at

OP1 in the year 2001. K{\%(\

12|Page
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Hon'ble Supreme Court in the case of Jacob Mathew vs. State of Punjab and -
Ors. (2005)6 SCC 1 it was held that “Negligence is a breach of duty caused by
omission to do somethmg and Commission or doing something which is
prudent and reasonable man would not do. So long as the doctor followed the
practice acceptable to the medtcal pmfesston of that day he cannot be held
liable for negligence. - = = '

(1} Negligence is the breach of a duty caused by omission to do somethmg
which a reasonable man guided by those considerations which ordinarily
regulate the conduct of human affairs would do, or doing something which a
prudent and reasonable @gﬂ%o”’iﬁ ;?;Lag d@ ?*Tge definition of neglzgence as
given in Law of Togat,s,‘%}?hwﬁlal”}& Dhlraﬂala“(é’dnr%%bﬁy} Justice G.P. Singh),
referred to hege%a%bove holds good. Neghgence e?gc@m;gs actionable on
account of mngy resultmg from. the act or omission amountmg to negligence
attnbutablgﬁo the person sued The -essential components of neg{ggence are

damage’. -

" “ = %«;ﬁ i E
s gy §ﬁ§§% A\
" . ey
(2)%’,Neghgence in the cont anedicy p}g@fesswn necessarily calls“ffor a
érqatment with a dtfference' 552} ._’z? Hiessor negligence on the par @f a

i?) ofessional, in parhcular a%%’cto i ; .ng

g»@écupaﬁonal negligence is. dtfferen r%% e of professional neglzgence

i@mple lack of care, an.errgr:g %JLL %g‘;—fﬁo an accident, is not prooﬁ;gf
o [l 5N

negligence on the part of a

practzce acceptable to thea_.s et

_ r}‘quthat day, he cannot be held
Giternative course or method of
treatment was also avallable ors 7 _‘Iﬁ‘& ( tiuse a more skilled doctor would
not have chosen to follow or r§sort"{to that practice or procedure which .the
accused followed. When it comes to the fazlure of taking precautions what has
to be seen is-whether those precautions were taken which the ordinary
experience of men has found to be sujﬁczent a failure to use special or
extraordinary precautions which mtght have prevented the particular
happening cannot be the standard for judging the alleged negligence. So also,
the standard of care, while assessing the practice as ddopted, is judged in the .'
light of knowledge available at the time of the incident, and not at the date of
trial. Similarly, when the charge of negligence arises out of failure to use some
particular equipment, the charge would fail if the equipment was not generally .
available at that particular time (that is, the time of the mcndent) at which it is

suggested it should have been used. Mﬂw

13| Page
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(3) A professional may be held liable for negligence on one of the two findings:
either he was not possessed of the requisite skill which he professed to have
possessed, or, he did not exercise, with reasonable competence in the given
case, the skill which he did possess. The standard to be applied for judging,
whether the person charged has been negligent or not, would be that of an
ordinary competent person 'exerci.éing ordinary skill in that profession. It is not
possible for every professional to possess the highest level of expertise or
skills in that branch which he practices. A highly skilled professional may be
possessed of better qualities, but that cannot be made the basis or the
. yardstick for judging the performance of the professzonal proceeded against
on indictment of negligence..

I TTES REre,.
ﬁ.{@ % jijﬁ;*" i E}*ﬁmﬁ; j%;;% .
(4) The test Jor. det’ermmmg medical negligence as laza‘wﬁwn in Bolam's case

[1957] 1 Wg %%3182 holds good in its applicability in Indla { f“"

«l

In 4§zﬁtrao Haribhau K, _:'o_ A_Sf%t’e of Maharashtra afg Ors.
MANY/SC/ 0600/ 1996 tﬁffé:ﬂ e,aeﬂirscussed ﬁﬁk
s Fss 2 )
= ' 2
%r Laxman Balkrishan Joshz D Bapu Godbole [1969]1 SCR 2@6

; - .
QQQ ' %i@ "Lj;-m%‘ T | : oot

The duties which a docto;"g]a itier fe' e clear, A person who holds
himself out ready to give ﬁ ) = reatment impliedly undertakes
that he is possessed of skill argl{i kno%@dye for the purpose. Such a person
when consulted by a patient owes him certain duties, viz., a duty of care in
deciding whether to undertake the case, a duty of care in deciding whether
treatment to give or a duty of care in the administration of that treatment. A
breach of any of those 'dutiés_giues ‘a right of action for negligence to the
patient. The practitioner must bring to his task a reasonable degree of skill
and knowledge and must exercise a reasonable degree of care. Neither the
very highest nor a very low degree of care and competence judged in the light
of the particular circumstarices of each case is what the law requires.

The above principle was again appliéd by this court in the case of A.S. Mittal

and Ors. v. State of U.P. [1989]3SCR241. Ww
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The Court further quoted Street on Torts (1983) (7th Edn.) wherem it was
stated that the doctrine of res ipsa loguitur ‘was attracted : "...Where an

 unexplained accident occurs from a thing under the control of the defendant,
-and medical or other expert evidence shows that accidents would not happen
if proper care were used, there is at least eviderice of negligence for a jury."

The latest case fo which reference can be made is that of Indian Medical
Association v. V.P. Shantha and Ors. AIR 1996 SC 550. The Court also
approved a passage from Jackson & Powell on Professions Negligence and
held that "the approach of the Courts is to require that professional men
should possess a certain m:gmﬁmfcfm dé@“?'ee frgorgpetence and that they should
exercise reasonablg ﬁcafgg%trf”"the dlscharge ojimrf?é dutles* In general, a
professional m. nf%;s to his client a duty in tort a5 ‘l@ﬁlls as in contract to

exercise re%;s&onerble care in gwmg advice or performing ser:ﬂv?ces
>
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Thls @émmission also nofésih

given by OP 2 apart, from
ove%ﬁ’wrltmg of Lt to Rt’“‘* 7{\31: Q%

v erwrltmg, it is men;twned
v. This coupled with tﬂ“eégfact
rgery of the complaman 4N
¥ c Cot <p1a111ant were present Whel;sgs
ik je later sonography reports afte\g t"éhe%s%%gery was performed by the OP2-ih
wZ@Ol indicate that the nght i ?‘13;’%5 mfnsmlggfl_herefore, we opine that OE?Q

of the legal notice had stae
is in contradiction to her avermie: in her reply to the complaint.
This Commission also places re%lance on the expert report of Safdarjung
Hospital. This leads the Commission  to. believe that there is definite
contradiction in the ‘statements made by OP2 relating to the presence of
left /right ovary of the complainant. :

Hon’ble Supreme Court in Jacob Mathew vs. State of Punjab and Ors.
(2005)6 SCC 1 has held that “ .

A professzonal may be held liable for negligence on one of the two findings:
either he was not possessed of the requisite skill which he professed to have
- possessed, or he did not exercise, with reasonable competence in the gwen

_case, the skill which he did possess. W :

15| Page



“Case No0.129/12

Further, as held in Dr. ‘Laxman Balkrishan Joshi v. Dr. Trimbak Bapu
Godbole [1969]1 SCR 206 wherein it was held by the Hon’ble Supreme Court
as follows : :

The duties which a doctor owes to his patient are clear a person who holds
himself out ready to give medical advice and. treatment impliedly undertakes .
that he is possessed of skill and knowledge for the purpose. Such a person
when consulted by a pulient f‘é,,ﬁi_hf %ce%am‘fdvu es, viz., a duty of care in
‘deciding whether &gﬁnderﬁa‘ke the case, a &-d uty” @%@ar@ in deciding whether
treatment to giy wor’ﬁa duty of care in the admlmstrattonmofthat treatment. A
breach of & Mgﬁ} 6f those duties gives a right of action for neg};gence to the
patient. ﬁT«?‘u‘e ‘practitioner must bring to hzs task a reasonable d@ee of skill

. and kng_,yzledge and must exer ega'z:,ea?sféinable degree of care. f‘g@
O *g&%%_ 5 %
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£ ; ,L : EL S
I ~Fhe present case OP2§;3:“ ShEhposseased: of requisite skills ha§ fhot

ggg:rmsed the skill as per th- :g@ St ore this Commission is of”
fdew that OP 2 is negligent m‘{ﬁ  SEEViCe,as, doctor. OP 2 is directed to xp‘a'y
o the complainant a sum of’ Rs. % laes a compensation along with ng
50,000/~ oy _' hinithreem ahs from the date of this order
failing which OP 2 shall bc%% i %’{é itional sum of Rs. 2 lakhs to

the compla_mant till paym%ﬁla

money from OP4 as a 'a Rdeniite ol

time. ’ ‘ %f-g;{ayr——g_i
File be consigned to the record room after giving copy of the order to

the parties as per rules. -

i§1 en for OP 2 to recover this
policy was in place at the relevant

(Monika A Srivastava)
President

an Kdushal)
mber
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