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IN THE HIGH COURT OF MADHYA PRADESH

AT INDORE
BEFORE

HON'BLE SHRI JUSTICE SUBODH ABHYANKAR
ON THE 9" OF FEBRUARY, 2023
CIVIL REVISION No. 200 of 2021

BETWEEN:-

1. PRADEEP SINGH SENGAR S/O GOVIND

SINGH, AGED ABOUT 50 YEARS,
OCCUPATION: BUSINESS 120, SUKHDEV
NAGAR (MADHYA PRADESH)

. JAYANTI SINGH SENGAR D/O PRADEEP

SINGH SENGAR, AGED ABOUT 47 YEARS,
OCCUPATION: BUSINESS 120, SUKHDEV
NAGAR, INDORE (MADHYA PRADESH)

. PUSHPA W/O JAGDEESH BHAVSAR, AGED

ABOUT 70  YEARS, OCCUPATION:
UNKNOWN 64-B BHAVANIPUR COLONY,
INDORE (MADHYA PRADESH)

. KAJAL W/O MAHESH VERMA, AGED

ABOUT 35 YEARS, OCCUPATION:
HOUSEWIFE 34 VIJAYSHREE NAGAR
INDORE (MADHYA PRADESH)

(BY SHRI ARPIT SINGH, ADVOCATE )

AND

1.

DILIP BUDHANI S/O BALRAM BUDHANI,
AGED ABOUT 48 YEARS, OCCUPATION:
SCHOOL ADMINISTRATER 3, ZAVERI
COLONY (MADHYA PRADESH)

DEVI AHILYA SHRAMIK KAMGARGARH
NIRMAND SAHKARI SANSTHA THR ITS
PRESIDENT 562, M.G. ROAD SHIBA

PETITIONERS
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COMPLEX INDORE (MADHYA PRADESH)

3. JAGDISH BHAVSAR, AGED ABOUT 65
YEARS, OCCUPATION: BUSINESS 64-B
BHAVNAGAR COLONY ANNAPURNA
ROAD INDORE (MADHYA PRADESH)

(BY SHRI RAKESH KUMAR LAAD, ADVOCATE )

This revision coming on for order this day, the court passed

the following:

ORDER
1] This Civil Revision under Section 115 of the Civil Procedure

Code,1908 against the order dated 12.3.2021, passed in RSCA
No0.286/2019 by the Second Civil Judge, Class-II, Indore whereby, the
petitioners'/defendants' application filed under Order 7 Rule 11 of the
C.P.C. for dismissal of the plaint has been rejected.

2] In brief, the facts of the case are that the respondent
No.1/plaintiff has filed a civil suit for declaration and injunction in
respect of the land situated at village-Chota Bangda, District-Indore
admeasuring 17,897 sq. feet. The case of the plaintiff is that earlier he
had purchased 20,000 sq.ft. of land out of 37,897 sq.ft. of land from
the defendants in the year 1999. According to the plaintiff, this land
could not be sold in piecemeal manner and at the time of execution of
the sale deed, it was also assured by the defendants no.4 and 5 that
remaining land shall also be sold to the plaintiff only but still an

agreement was entered into with the defendants no.2 to 4 which was
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also challenged by the plaintiff in Civil Original Suit No.11A/2011
which was decreed on 23.01.2014 and it was declared that the said
sale agreement is null and void, and plaintiff's other suit COS
NO.253A/18 for execution of the sale deed in respect of the remaining
piece of land ad-measuring 17897 is still pending in the court.

3] In the present suit, the petitioners / defendants No. 1, 2 & 3
filed an application under Order 7 Rule 11 of the C.P.C. contending
that the respondent No.1/plaintiff had no cause of action to file the
suit as no document has been placed on record demonstrating the title
or right on the suit property. Thus, it is stated that only on the ground
that the plaint dose not discloses the cause of action as he has no
locus standi, the civil suit is liable to be dismissed.

4]  The aforesaid application has been rejected by the learned Judge
of the civil court vide impugned order dated 12.3.2021 holding that
the pleadings of the plaint has to be considered in its entity and the
plaintiff has also pleaded in para 12 of the plaint as to when the cause
of action has arisen.

5] Counsel appearing for the petitioners has submitted that the
learned Judge of the Civil Court has erred in not considering the fact
that not a single document has been filed on record by the plaintiff
demonstrating his right to claim the relief sought in the plaint.
Counsel has also submitted that even in the earlier suit filed by the
plaintift, the Civil Court has only held that the owner of the land/

defendant No.5 is not entitled to sell the land over and above ad-
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measuring 17,897 sq.ft., as in the aforesaid case, it was held that the
agreement entered into between the defendant No.5 and the defendant
Nos.1 to 3 is null and void. Thus, it is submitted that the plaint, on its
plain pleadings itself does not disclose any cause of action and the
plaintift (s) himself/themselves has/have no locus standi. Thus, it is
submitted that the suit is liable to be dismissed.

6] In support of his submissions, Shri Arpit Singh, counsel for the
petitioners has relied upon the decisions rendered by the Hon'ble

Supreme Court in the cases Dahiben vs. Arvindbhai Kalyanji

Bhanusali (GAJRA) dead through legal representatives and others
reported as (2020) 7 SCC 366 and Colonel Shrwwan Kumar

Jaipuriyar Alias Sarwan Kumar Jaipuriyar vs. Krishna Nandan
Singh and another reported as_(2020) 16 SCC 594.
7] On the other hand, Shri Rakesh Kumar Laad, learned counsel

for the respondents has opposed the revision and it is submitted that
no case for interference is made out as the learned Judge of trial court
has rightly come to a conclusion that the petitioners have made proper
pleadings regarding the cause of action. It is also submitted that the
defendants had filed the application under Order 7 Rule 11 of the CPC
after seeking ten opportunities to file the written statement, which
clearly demonstrates that their only intention is to further prolong the
matter. Thus, it is submitted that the impugned order does not call for
any interference and it is prayed that the civil revision is liable to be

dismissed.
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8] In support of his submissions, Shri Laad, has relied upon the
decisions rendered by the Hon'ble Supreme Court in the cases of PW
Guru Raj Reddy represented by GPA Laxmi Narayan Reddy and
another reported as (2015) 8 SCC 331 and Bhau Ram vs. Janak
Singh and others reported as (2012) 8 SCC 701.

9] Heard the learned counsel for the parties and also perused the
record.

10]  Before this court proceeds further, it would be apt to refer to
the decision of the Supreme Court governing the field of Or.7 Rule 11

of CPC. In the case of Dahiben (supra), as relied upon by the

counsel for the contesting defendants, it is held as under:-

23.3. The underlying object of Order 7 Rule
11(a) is that if in a suit, no cause of action is

disclosed, or the suit is barred by limitation under
Rule 11(d). the court would not permit the plaintiff

to unnecessarily protract the proceedings in the
suit. In such a case, it would be necessary to put an

end to the sham litigation, so that further judicial
time is not wasted.

XXXXXXXXXX

23.8. Having regard to Order 7 Rule 14 CPC,
the documents filed along with the plaint, are
required to be taken into consideration for deciding
the application under Order 7 Rule 11(a). When a
document referred to in the plaint, forms the basis
of the plaint, it should be treated as a part of the

plaint.

XXXXXXXXXX

23.11. The test for exercising the power under
Order 7 Rule 11 CPC is that if the averments made
in the plaint are taken in entirety, in conjunction
with the documents relied upon would the same
result in a decree being passed. This test was laid
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down in Liverpool & London S.P. & I Assn. Ltd. v.
M.V. Sea Success I which reads as : 9SCC p. 562,
para 139)

XXXXXXXXXX

23.15. The provision of Order 7 Rule 11 is
mandatory in nature. It states that the plaint “shall”
be rejected if any of the grounds specified in
clauses (@) to (e) are made out. If the court finds
that the plaint does not disclose a cause of action,
or that the suit is barred by any law, the court has
no option, but to reject the plaint.
XXXXXXXXXX

24.3. Subsequently, in [TC [Ltd. v. Debts
Recovery Appellate Tribunal [ITC Ltd. v. Debts
Recovery Appellate Tribunal, (1998) 2 SCC 70]
this Court held that law cannot permit clever
drafting which creates illusions of a cause of
action. What is required is that a clear right must be
made out in the plaint.

24.4. If, however, by clever drafting of the plaint,
it has created the illusion of a cause of action, this
Court in Madanuri Sri Rama Chandra Murthy v.
Sved Jalal [Madanuri Sri Rama Chandra Murthy v.
Sved Jalal, (2017) 13 SCC 174 . (2017) 5 SCC
(Civ) 602] held that it should be nipped in the bud,
so that bogus litigation will end at the earliest stage.

The Court must be vigilant against any camouflage

or _suppression, and determine whether the
litigation is utterly vexatious, and an abuse of the

process of the court.

(emphasis supplied)

11] Similarly, in the case of Colonel Shrwwan Kumar
Jaipuriyar (supra), which refers to the right of pre-

emption, it is held as under:-

8. In the aforesaid background, it is to be held that
the plaint does not disclose any cause of action for the
relief prayed, that is, a direction to the second
respondent to execute and register a sale deed in
favour of the first respondent and to put the first
respondent in possession. There does not exist any
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legal right which the plaintiff or the first respondent is
entitled to invoke and enforce. For a right to exist,
there must be a correlative duty which can be
enforced in a law suit. A right cannot exist without an
enforceable duty. Ownership means a bundle of rights
which would normally include the right to exclude
and transfer the property in a manner one wants,
subject to contractual obligations as agreed or
statutory restrictions imposed on the owner._In the
present case, the pleadings fail to establish violation
of a statutory right or breach of a contractual
obligation which creates an enforceable right in the
court of law. In the absence of any such right or even

a claim, the plaint would not disclose cause of action.

9.This Court in Church of Christ Charitable Trust &
Educational Charitable Society v. Ponniamman
Educational Trust [Church of Christ Charitable Trust
& Educational Charitable Society v. Ponniamman
Educational Trust, (2012) 8 SCC 706 : (2012) 4 SCC
(Civ) 612] has referred to the earlier judgment of this
Court in A.B.C. Laminart (P) Ltd. v. A.P. Agencies
[A.B.C. Laminart (P) Ltd. v. A.P. Agencies, (1989) 2
SCC 163] to explain that the cause of action means
every fact which, if traversed, would be necessary for
the plaintiff to prove in order to seek a decree and
relief against the defendant. Cause of action requires
infringement of the right or breach of an obligation
and comprises of all material facts on which the right
and claim for breach is founded. that is, some act
done by the defendant to infringe and violate the right
or breach an obligation. In 7. Arivandandam v. T.V.
Satvapal [T. Arivandandam v. T.V. Satvapal, (1977) 4
SCC 467] this Court has held that if the plaint is
manifestly vexatious, meritless and groundless, in the
sense that it does not disclose a clear right to sue, it
would be right and proper to exercise power under
Order 7 Rule 11 of the Code of Civil Procedure, 1908
(“the Code” for short). A mere contemplation or
possibility that a right may be infringed without any
legitimate basis for that right, would not be sufficient
to hold that the plaint discloses a cause of action.




(emphasis supplied)
12] So far as the civil suit is concerned, it has been filed for
declaration and permanent injunction in respect of the disputed

property, seeking the following reliefs:-
“15 (U=sE) I8 & ol & Ra # vd ufvardemor &
g et derar & Srd—
(1) & B U W ud gfaarer & v g4d
M P ISETM SR &I o b ufrars) wHAid 1
(UPH) A 4 (AR) &I ST g ) fHA ff gaR
P P WA, b U9 AMOBR 81 8 4§ d A1 A
W fE Y bR HT Hoam UG UdmT HOT BRI
B AT ST YA TR Peoll PR & NABRI e & |
(i) & H U H ud ufardl wHd 1 (Th)
TG 4 (@AR) & Ovg T M B WY fANersT
SR & o 6 9 <ifaer gf ar sae feed o Wi
W Td qIfaar g | ol 9l & W@ U9 e &
IJf R W A1 G W o wfad a1 SHd IEIR @
AW ¥ 99 IR FWET T8 a3k 9 T fdl W gaR
BT FHodl IT YahT AT Hrf o |
(iii) & d U H Ud gfaaral wHie 1 (Td)
T 6 (B) & 05 39 M @ Wil fAvemEr
SR B S b 9 a9 § I 81 QI ar A Bl
A7 o N o= fd A1 S JEIR & AIH |
IAHT faea a1 3= fHfl Y yeR & faRor & BN |

(V) o |erIdl St AR =TaTer] UehRel & qedl ud

gRRefoal # Sfaa aws|
(iv) WX qIe BT GHUT g gfarar ¥ faerarr
Gn.a'.ln

13] And, in para 12 of the same, the averments regarding the cause
of action arose to the plaintiff to file the suit, are made in the
following manner:-

“ 12 (@ARB) B b WX d° UK PRI Bl dIQ BRI
Ay e id 12.03.2019 (FRE AN |9 &l &R I~I4) Bl
Iq I SU T 99 D Ufardl s 2 (]1)
4 ([@R) B (IR ¥ vfar) FHG 1 (UH) 7 Srfaar i W
Heoll B © IGaed W HHSTS dfcl &I AT FRI IMRT IR
feam | aeoeanq are BRYT faAie 14.03.2019 ( digg #1E A &I
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BOIR J~IN) Pl 99 GHYI IO AT 9 Yfoaral HHid 1
UH) 7 UG IO & SWId | vfaare) wHid 2 (1))
TG 4 (AR) & Wd A GO S¥drdel ardl df U T8l
fpar, qem AT &R iRk ST @1 | 9earq ag SIROT
RO I &1 @1 2| o1 Wex d18 AHAE & 3riTd URdd
g1
14]  Although, on perusal of the aforesaid averments, it is appears

that the plaintiff has mentioned the date on which the cause of action
has arisen to him, but nowhere in the plaint, it is stated as to exactly
when the contesting defendants refused to sale the land to the plaintiff.
Otherwise also, there is no document filed along with the plaint to
demonstrate that the contesting defendants ever agreed to sale the land
to the plaintiff. On the contrary, in para 5, 6 and 7 which refers to the
decree passed in earlier suit of the plaintiff against the defendants, as
also the subsequent suit filed by the plaintiff against the defendants, it

1s averred as under:-

o5(Ura)aE b AR fdshd oy ofg URY ¥ &
aﬁa@mﬂammaﬁﬁmwﬁzﬁuaﬂa
o Pl gl <7 gY a1 medd b, o e o A
PIER  qI§ HHIDG  117/2011 (ARE-T/T &R
RE) W USidg & T[T ¥ex ag H e
S aq IIER IRIENY AElGy @—1 $_R gRT
oI 23.01.2014 (A ST ¥ & TOR dAIGE) B
rél & uel H i FRa gy FEgER SaE aikd
faar rar—

“(1) ufard wAie 5 (UE) & gRT URoars) HHiG
1 (U®) evmad 3 () & ueg | fFnfed fasa srgey
URY | B oy B W I T |

2) dfdard wHie 4 (AR) AT B AeAlOrn
IWINT &g IRfEA g 37,807 (FA9 &R M6 &l
W)Wtﬁaﬁzﬁmwwzﬁmwew
(I8 BOIR 3MM6 Al A«Md) Tmie H A &
BT b T4 ABR T € |
(3) Uf@ERTT el & W@ & 20,000 (9 TOR)

THIe Y TR TEecrol Ud &) T o, 9 ARG Bl
IR YT SR @7 Sl © |
(4) wfardTor W TG 91l BT 918 I 3MET
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PRATT |
. (6) oif¥aadT Yob JAFUHH W FREER <
e

Aex v gd soE @ Ui e di-6 (82) ¥
06(5:) IE & 9 & IR—IR 98 & SWid
gfcrardl HHI% 4 (AR) §RT NeIfdrd Jale =g STRie oy
el 17,897 (B:) (W8 BOIR 373 A FAMd) TBIC JH BT
& B ud W Uoiigd fama—ua e T8 fea, o
qdl gRT A 22022018 (@139 WRAX A9 & &OIR
3[CORE) Bl TP A dla Ugd (bar 8, il f& adam 4o
AER 915 HHAIG 2537 /18 (G Wl foRU—7 /31coRE) W
Tolldg Bl T REd  AdeR IRTe Agedy
T—2U SRR & FHE dfdd o | e dI8—UF &l BRI
e Q-7 (91d) 1 ¥R 17,897 (B:) (38 IR 33 <l
A=) aimie Y @ FgaH R g

ISR — D

gfeor — qET B Wb D
A Td wae Hae

gd - qSP

¥y — Ish

AR AGAMT B Y BT AR a8 H

ST “aTf=m fA T M B |
07 (9Ta) Jg b @aerR drQ HHAB 117/ 11
(FIRE—T /7RE) § uRd fAvig vd Sraus fedid 23.01.2014
(@39 S | 1 B9IR digg) §RT ufaardl swHid 2 (]))
TT 4 (AR) & vt # Fwifed faswa ey 3= aifya &
S % URUH wWRey gfardl A% 2 (31) o 4 (AR)
@I T 1 w® &N N gBR & DS Wd, 8 T4
AR & | A wHG 1 (TH) T 4 (@R) AT
STH & fft N aafed & o <fdar 9f & ddy # @8
wWcd, 86 U4 AMPBR T8l €, gD ddve Td Qe 12.03.
2019 (RE A/ A9 T BIR S+4) &I Ufardl smHid 2
@) oG 4 (AR) 7 Ufdardl HHid 1 (Th) & ArFH |
R A R HHRTE dfd & 0 dRam & Ige ¥
YT RT IR &I, T A WR ¥l Fiedl, ¢, |, diHe
afe <A ARY &R fear g ardl 1 ufardl wHie 1
(UH) A 3 Geg H Iraiard o 9 SEd gRT garar 1 fh
gfaars) wHie 2 (@) a4 (AR) # ufdard) wHie 5
(Ui=) & Aefre ITIANT TG ARG 17,897 (8:) (FF8 TR
S Al FdMd) dwie YH WIS o §, $9 W dal |
giraTe] BHid 1 (Th) oI 4 (AR) 9§ FaR i Ha B
@ HET H SISl B ART DY d D gRT DIyl gl
FA H AT IR fEAT| A€l gRT Ufardl wHe 1 (Th)
B FE N ey & 12 6 ufdard swie 5 (UiE) gRo
gfearal HHfd 2 (]1) oG 4 (AR) & ueT § wnfed fama
e FGER dTE HHD 117/11 (WRE—V/TIRE) H uiRkd
o vd SIus fQd 23.01.2014 (A9 SHAR 69 &l B9IR
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dIg8) §RT I 9N far S gar 2, fhg ufdardl wHAis
1 (Uep) = Tl bt BbIg Al &/ G A A DR gY Del (B
g ufardl HwHd 2 (]1) o d 4 (AR) @ IR A J@1dh W)
fRETor S |

15] A perusal of the aforesaid pleadings of the plaintiff clearly

reveals that on one hand it is the case of the plaintiff that the
defendants have no right, title or interest in the disputed land, and on
the other hand plaintiff itself has filed a suit for execution of the sale
deed against the defendants in respect of the same land. In such
circumstances, testing the facts of the case on the anvil of the
aforesaid decisions of the supreme court in the cases of Dahiben
(supra) and Colonel Shrwwan Kumar Jaipuriyar (supra) this court is
of the considered opinion that it is a case of clever drafting only, as
the plaintiff has also failed to demonstrate its right to claim the relief
as sought in the plaint, as has been aptly held by the Supreme Court in

the case of Colonel Shrwwan Kumar Jaipuriyar (supra), that a mere

contemplation or possibility that a right may be infringed without
any legitimate basis for that right, would not be sufficient to hold
that the plaint discloses a cause of action.

16] So far as the decision in the case of _PV. Guru Raj Reddy

(supra) is concerned, the relevant paras of the same reads as under:-

2. Original Suits Nos. 71 and 72 of 2002 were filed by
the plaintiffs (the appellants herein) for declaration of
title and possession. The case of the plaintiffs in both the
suits was more or less similar. According to the plaintiffs
as they were living abroad they had reposed trust and
faith in Defendants 1 and 2 who are their close relatives
(sister and brother-in-law of Plaintiff 1) to purchase

immovable property in Hyderabad in the name of
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Plaintiff 2. According to the plaintiffs, they had made
funds available to Defendants 1 and 2 for the said
purpose and had entirely relied on them.

3.The specific case of the plaintiffs in Original Suit No.

71 of 2002 is to the effect that the property belonging to
one Professor N.S. Iyengar was identified for purchase

and an agreement was drawn up with the said person.
According to the plaintiffs, they were informed by the

defendants that Professor Iyengar has resiled from the
agreement which required filing a suit for specific

performance. According to the plaintiffs when they
visited Hyderabad in November/December 1999, they

could notice some construction activity in the plot

belonging to Professor Iyengar. It is at that point of time
that they had made enquiries and could come to know

that though the suit for specific performance filed by the
defendants was decreed. the sale deed was executed in
the name of Defendant 4 who is the brother-in-law of

Defendant 1. It is thereafter that the suit being Original
Suit No. 71 of 2002 was filed.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

5. Rejection of the plaint under Order 7 Rule 11 of CPC
is a drastic power conferred in the court to terminate a
civil action at the threshold. The conditions precedent to
the exercise of power under Order 7 Rule 11, therefore,
are stringent and have been consistently held to be so by
the Court. It is the averments in the plaint that have to be
read as a whole to find out whether it discloses a cause
of action or whether the suit is barred under any law. At
the stage of exercise of power under Order 7 Rule 11,
the stand of the defendants in the written statement or in
the application for rejection of the plaint is wholly
immaterial. It is only if the averments in the plaint ex
facie do not disclose a cause of action or on a reading
thereof the suit appears to be barred under any law the
plaint can be rejected. In all other situations, the claims
will have to be adjudicated in the course of the trial.

XXX XXXXXXXXXXXXXXXXXXXXXXXXX

9.Both the suits were filed in July 2002 which is well
within three vears of the date of knowledge, as claimed
by the plaintiffs, of the fact that the property had not

been transferred in the name of Plaintiff 2 by Defendants
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1 and 2. The aforesaid averments made in the plaint will
have to be accepted as correct for the purposes of
consideration of the application under Order 7 Rule 11
filed by Defendants 1 and 2. If that be so, the averments
in the plaint would not disclose that either of the suits is
barred by limitation so as to justify rejection of the plaint
under Order 7 Rule 11 CPC.
XXXXXXXXXXXXXXXXXX

12. For the aforesaid reasons, the order of the High
Court dated 26-6-2003 has to be reversed. We,
accordingly, do so and allow this appeal and direct the
learned trial court to hear and decide both the suits i.e.
Original Suits Nos. 71 and 72 of 2002 on merits at an
early date.

(emphasis supplied)

17]  The aforesaid paragraphs clearly reveal that the facts of that
case were entirely different and by no means they bear any similarity
with the facts of the case in hand, thus, the same is distinguishable and
is of no avail to the petitioner/plaintift.
18]  Resultantly, this court is inclined to allow the application filed
by the defendants under Order 7 rule 11 of CPC and the impugned
order dated 12.3.2021 is hereby set aside and the plaint filed by the
plaintift is hereby rejected as it does not discloses any cause of action.
Civil Revision stands allowed.

Certified copy, as per rules.

( SUBHODH ABHYANKAR)
JUDGE

MONI RAJU.
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