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Court No. - 48

Case :- CRIMINAL MISC. WRIT PETITION No. - 16386 of 2020

Petitioner :- Shiv Kumar Verma And Another

Respondent :- State Of U.P. And 3 Others

Counsel for Petitioner :- Ganesh Shanker Srivastava,Ashwini Kumar
Counsel for Respondent :- G.A.

Hon'ble Surya Prakash Kesarwani,J.
Hon'ble Shamim Ahmed.J.

1. Heard Sri Ashwini Kumar, learned counsel for the petitioners
and Sr1 Manish Goyal, learned Additional Advocate General assisted
by Sri S.K. Pal, learned Government Advocate and Sri Ali Murtuza,
learned A.G.A. for the State-respondents.

2. This writ petition has been filed praying for the following

reliefs:

") Issue a writ, order or direction in the nature of mandamus directing the
respondents to give compensation to the petitioners in lieu of illegal detention
from 12.10.2020 to 21.10.2020 in connection with Case Crime No.624 of 2020,
State vs. Shiv Kumar Verma and another, under Section 151, 107 and 116 Cr.PC.,

Police Station Rohania, District Varanasi.”

3. In compliance to the order dated 27.1.2021, counter affidavit
dated 2.2.2021 by the respondent no.l, counter affidavit dated
31.1.2021 by the respondent no.2, counter affidavit dated 1.2.2021 by
the respondent no.3 and counter affidavit dated 1.2.2021 by the
respondent no.4 have been filed today, which all are taken on record.
In compliance to the aforesaid order dated 27.1.2021, Sri Tarun

Gauba, Secretary Home, U.P. Lucknow is personally present in Court.

4. Briefly stated, facts of the present case are that there was some
dispute relating to ancestral property between the petitioners and their
family members. In paragraph 3 of the writ petition, it has been stated
that some tiff arose between the petitioners and other family members,

namely, Rajendra Prasad, Shiv Kumar Verma and Raj Kumar Verma
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regarding partition of ancestral land and in apprehension of breach of
public peace, the police arrested the petitioners under Section 151
Cr.P.C. on 8.10.2020. A Challani Report dated 8.10.2020 was
submitted by the Sub Inspector, Police Station Rohania, District
Varanasi to the Sub Divisional Magistrate, District Varanasi under
Section 151/107/116 Cr.P.C., which is in printed form and merely
name of the petitioners and others, name of village and “land dispute”
have been written by ink in the aforesaid Challani Report. On receipt
of the Challani Report, the Sub Divisional Magistrate registered the
case as Case No.624 of 2020 (State vs. Shiv Kumar Maurya and
others) and passed the following order on §.10.2020:

H0H0 624 | 2020
WHR 9 Rragar d4:- anfy
YR1—515 /107 / 116 SOYM0H0
TR

08.10.2020

AT UMYl VBT OFY€ IR gRT =g ORT

151 /107 /116 QOU0HO & II=Id AT RUIC ARBR M RIAHAR
a1 anfe v fhar AT AAGRITOT b STHT BG a7 U T LU
TS g FclDl TRIA T8l fhar a7 |

31T AMGFIOT & TG B 99 U9 9 Gaadl & Sl
T SfgaaTor o freg ot faar Sier 81 uAEel fadie 21.10.2020
ST UL B |

31080
qegufcferiy 08.10.2020

5. It appears that on 12.10.2020 the petitioners submitted personal
bond and other papers but the respondent no.3 has not released them
and instead, under the pretext of verification, directed the file to be
placed on 21.10.2020. The order dated 12.10.2020 passed by the

respondent no.3 is reproduced below:
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12.10.2020

AT US| GO gRT SHET YA 9 9 g g/
qodd! Sifael fam T a7 o3 d ol SHFER! B @dl B
Jodidh 3q TedleaR I 6l Utd g RISl UfEd SfERl g§RT S
GO BT ARFA AT Y= &I Ul 37T UGl falid 21.10.2020
T UL B |

31020
qeufcferiy 12.10.2020

6. Thereafter, on 21.10.2020 the petitioners were released.
Aggrieved with the arbitrary and illegal action of the respondents and
illegal detention, the petitioners have filed the present writ petition

praying for the relief as afore-quoted.

7. In paragraph 8 of the counter affidavit dated 2.2.2021, the
respondent no.l has stated that the State Government has taken
corrective action in the matter vide letters/circulars dated 30™ January,
2021 and 31* January, 2021. The aforesaid letters/circulars dated 30"
January, 2021 and 31* January, 2021 are reproduced below:

Letter/Circular dated 30" January, 2021

DRI /3 /_ He<dqC
IT— 159 / 6—90—11—21—05 R< /2021

UYp,
TROT 74T,
afra,
IR U9 I |
e L IREEIED
gferd ;
IR YT |

EECMTIrT—11  d@Ts: fdqie:30 S9a%,2021
fava— e (o) Re et d&a— 16386 /2020, 1@ HAR

qA7 9 Y I9™ S0Y0 NS¥ d g H UIRA H0 ST AT b
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e a1 13.01.2021 & 3rguTa H faen—der Ffd & & dwe
TH|
qgIed,

Sudad fovgs fefee (MAo) Re anferer d=a— 16386 /2020,
g HAR gAT T 3 999 JoU0 I d I H UIRd A0 I

AT & 3MQe f3id 13.01.2021  (URT Hely) & HUAT AATHH
I BT BE DN |

2— 9 §9H H g3l I8 Pl BT e g 7 & A0 ST RTer,
gaelale gRT UIRG IuYad 3few fadld 13.01.2021 & gftewd
frfoRaa fa=gell &1 dffafeld oxd gU a9 wwafya sfefier
IRHRA B o wR ¥ fawga Ry frfa & &1 o< =
(1) 107/116 /116 (3) WRRURT 9 151 WRIRG™ IS
RIS FriaE! &1 g RoE s gomt w® 9t 9 fear
Gy |

@ uIe "AMd H fdag @ wEtyd Qi/gace @ aacw
fRervi(gfaRa R afa) sifea fear smg |

3) uUAPH T RUE & AT YR A GHEHT AP 997,
TR URIAT U, TRIRTR 1 Ui ST vy Wed fH) Wy |

(4) g% T RUiE afe fo<ar il pvRT d1ar Su ANies gIRT
TR DI O & O 99 R IJRd yR fAeTd / oreae] gRT
QRIAUT HR AU T UG qeaTcAd fewoll ifdhd o’ & SR &l

3R BRIATEl 3 Ufvd &1 WY |
AAUD: INUR | TIEIT
GAYIIIED)
qfq |

Letter/Circular dated 31* January, 2021

710 I AR™ATAI UhIY] / Fdied WAFhdl / FHIdg / 7 T
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Ted gferd LEIEENEY SR Yo [TTR—2, qH
e, gferd JaTerd, AR IR, e s |
AT STot—3Te—94 (fFen) 2021

feTpegTs; STHaNT 31,2021

Jar o,
1— T ST TR Yfeld HeIaerD,
SR _Ua9l |
2— FH Yferd 3ged,

fowa— fbfer (o) Re et \aT—16386 /2020, R HAR
JAT 9 I 99 S0W0 g 9 g H UIRd Ao ST SR &
3T fadAT® 13.01.2021 & U D TH-T H |

HUIT SuYe v gford #eTqered, J090 &I FwIEd 090
AR & UF HT—159 / 06—40—11—21—05 Re/ 2021 &6 30.01.

2021(BMT U Hel™) @1 JqAdd IRl B BN, s ArgH |
fefee (o) Re arfier Awar—16386 /2020 R HAR 4l 9 31
9™ I0Y0 ST g Y H UIRd A0 ITd Tl & ATQe a1 13,
012021 ERT 107 /116 /151 WRINURN &I REmHS HRidR! o
Frat Ruie & = § foen Ay frfa f63 S @) amer a1 =
2 |
2— HI0 ST@ W §RT UIRG ey fiHAid  13.012021 &
gUTe™ H g faurT grr fufa Qe emeer feAifdhd 30.01.2021 &
FH H fEfaRed feem e Frfa & S 82—
1. 107 /116 /116(3) WRIRURT G 151 HRKIRUR Bl
RIeTHS FRIERET & ara Rue TemM ) g 9 e
S |

2. US AW H fdae ¥ dRtuad Qi /g ud
qeaTHS fqarer  (GaaRa sRel |fgd) sifed faar S |

3. UG Il RUE & W URRU H FRId
AR YU, SA—grdAT U, TARIR &1 Ufd ST 3haey
Her e fd SR |
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4. UJP e RUE i B el gl sierar Su

FRleTd gRT TR &1 Wl & Al 99 W |qwd yaR) FRlerd

3ferdT oTTEde] gRT URIETU] DR 30+ WK Ud qedlcAd fewol
3ifhd PR & IWRTA & 3MRH HrRIaTE! 2g U & S |

3— SR T § AfAT ST &9 A=IT—10759 /2020 & 17.06.
2020 H FIf2d <=l &1 feReT: gUTeT HRIAT ST Ul & |

4— 33Ul FERIG fhar S g fb @0 S=a =aarerd gR1 aRkd

ameer Al 13.01.2021 & AHH H SWIGd -1 &1 FHeR A

3T R GAREa i | Fe 7 &

W% gl |
CEISIVEERD)
BEREEIBENED
IR YT |
8. From the facts briefly noted above and the counter affidavit of

respondent no.l, it stands admitted that the police authorities are
arbitrarily and illegally submitting Challani Reports under Sections
107/116 Cr.P.C. Since the respondent no.1 has taken steps to correct
the mistakes and illegalities, therefore, we do not propose to issue any
further direction in that regard, except that the afore-quoted Circulars
dated 30™ January, 2021 and 31* January, 2021 shall be strictly
implemented in the whole of the State of Uttar Pradesh.

9.  In the counter affidavit dated 1.2.2021, the respondent no.3 has
stated in paragraph 5 and 8 that “the petitioners submitted the
applications through their counsel that they are ready for furnishing
personal bonds as well as bail bonds, therefore, they may be released
on bail and the answering respondent directed the concerned Tehsildar
to verify the revenue records produced by the sureties and on
verification the petitioners shall be released on 21.10.2020 on bail.”

10. In his counter affidavit, the respondent no.3 has tried to justify
his arbitrary action and clear breach of statutory duty cast upon him as

well as the fundamental rights guaranteed under Article 14 and 21 of
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the Constitution of India. In this regard, it would be appropriate to
refer to the provisions of Section 107, 111 and 116 of the Code of the

Criminal Procedure, 1973, which are reproduced below:

“107. Security for keeping the peace in other cases.

(1) When an Executive Magistrate receives information that any person is
likely to commit a breach of the peace or disturb the public tranquillity or
to do any wrongful act that may probably occasion a breach of the peace
or disturb the public tranquillity and is of opinion that there is sufticient
ground for proceeding, he may, in the manner hereinafter provided,
require such person to show cause why he should not be ordered to

execute a bond, with or without sureties, for keeping the peace for such
period, not exceeding one year, as the Magistrate thinks fit.

(2) Proceedings under this section may be taken before any Executive
Magistrate when either the place where the breach of the peace or
disturbance is apprehended is within his local jurisdiction or there is
within such jurisdiction a person who is likely to commit a breach of the
peace or disturb the public tranquillity or to do any wrongful act as
aforesaid beyond such jurisdiction.

“l111. Order to be made. When a Magistrate acting under section 107,
section 108, section 109 or section 110, deems it necessary to require any
person to show cause under such section, he shall make an order in
writing, setting forth the substance of the information received, the
amount of the bond to be executed, the term for which it is to be in force,
and the number, character and class of sureties (it any) required.”

“116. Inquiry as to truth of information.

(1) When an order under section Ill has been read or explained under
section 112 to a person present in Court, or when any person appears or is

brought before a Magistrate in compliance with, or in execution of, a

summons or warrant, issued under section 113, the Magistrate shall
proceed to inquire into the truth of the information upon which action has

been taken, and to take such further evidence as may appear necessary.

(2) Such inquiry shall be made, as nearly as may be practicable, in the

manner hereinafter prescribed for conducting trial and recording evidence
in summons- cases.

(3) After the commencement, and before the completion, of the inquiry
under sub- section (1), the Magistrate, if he considers that immediate

measures are necessary for the prevention of a breach of the peace or
disturbance of the public tranquillity or the commission of any offence or
for the public safety, may, for reasons to be recorded in writing, direct the
person in respect of whom the order under section 111 has been made

to execute a bond, with or without sureties, for keeping the peace or
maintaining good behaviour until the conclusion of the inquiry, and may
detain him in custody until such bond is executed or, in default of
execution, until the inquiry is concluded: Provided that-

(a) no person against whom proceedings are not being taken under section

108, section 109, or section 110 shall be directed to execute a bond for
maintaining good behaviour;

(b) the conditions of such bond, whether as to the amount thereof or as to

the provision of sureties or the number thereof or the pecuniary extent of


https://indiankanoon.org/doc/1107406/
https://indiankanoon.org/doc/21331/
https://indiankanoon.org/doc/1082347/
https://indiankanoon.org/doc/335820/
https://indiankanoon.org/doc/1952879/
https://indiankanoon.org/doc/807522/
https://indiankanoon.org/doc/1642790/
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their liability, shall not be more onerous than those specified in the order
under section 111.

(4) For the purposes of this section the fact that a person is an habitual
offender or is so desperate and dangerous as to render his being at large
without security hazardous to the community may be proved by evidence
of general repute or otherwise.

(5) Where two or more persons have been associated together in the
matter under inquiry, they may be dealt with in the same or separate
inquiries as the Magistrate shall think just.

(6) The inquiry under this section shall be completed within a period of
six months from the date of its commencement, and if such inquiry is not
so completed, the proceedings under this Chapter shall, on the expiry of
the said period, stand terminated unless, for special reasons to be recorded
in writing, the Magistrate otherwise directs: Provided that where any
person has been kept in detention pending such inquiry, the proceeding
against that person, unless terminated earlier, shall stand terminated on the
expiry of a period of six months of such detention.

(7) Where any direction is made under sub- section (6) permitting the
continuance of proceedings, the Sessions Judge may, on an application
made to him by the aggrieved party, vacate such direction if he is satistied
that it was not based on any special reason or was perverse.”

11.  Section 107 Cr.P.C. requires the Magistrate receiving the
information that any person is likely to commit a breach of the peace
or disturb the public tranquillity or to do any wrongful act that may
probably occasion a breach of the peace or disturb the public
tranquillity and is of opinion that there is sufficient ground for
proceeding, he may, in the manner hereinafter provided, require such
person to show cause why he should not be ordered to execute a bond,
with or without sureties, for keeping the peace for such period, not
exceeding one year, as the Magistrate thinks fit. Perusal of the order
dated 8.10.2020 passed by the respondent no.3 would reveal that there
is no such satisfaction recorded by the respondent no.3. The aforesaid
order dated 8.10.2020 would further reveal that the respondent no.3
has not required the petitioners to show cause that why they should
not be ordered to execute a bond with or without sureties. Thus, the
respondent no.3 has committed clear breach of mandate of Section
107 Cr.P.C.

12.  Section 111 Cr.P.C. provides that when a Magistrate acting
under section 107, section 108, section 109 or section 110, deems it

necessary to require any person to show cause under such section, he


https://indiankanoon.org/doc/542362/
https://indiankanoon.org/doc/372341/
https://indiankanoon.org/doc/887390/
https://indiankanoon.org/doc/330416/
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shall make an order in writing, setting forth (i) the substance of the
information received, (ii) the amount of the bond to be executed, (iii)
the term for which it is to be in force, and (iv) the number, character
and class of sureties (if any) required. These necessary ingredients of
Section 111 Cr.P.C. are totally absent in the order dated 8.10.2020
passed by the respondent no.3. Thus, it is evident on record that the

respondent no.3 has acted arbitrarily and illegally.

13. It would further be relevant to note that admittedly the
petitioners have submitted personal bond on 12.10.2020 although the
order passed by the respondent no.3 dated 8.10.2020 does not specify
the substance of the information received, the amount of the bond to
be executed, the term for which it is to be in force, and the number,
character and class of sureties, if any, required. Despite submission of
personal bond and other papers on 12.10.2020 by the petitioners
before the respondent no.3, they were not released by the respondent
no.3 and that too against its own order dated 8.10.2020 that the
petitioners shall be detained till presentation of personal bond/bond.
Non release of the petitioners by the respondent no.3 even after
submission of personal bond/bond and other papers, is a clear breach
of Article 21 of the Constitution of India, by the respondent no.3
which resulted in illegal detention of the petitioners at least since

12.10.2020 to 21.10.2020.

14. The facts, afore-noted, leave no room of doubt that the
respondent no.3 has acted arbitrarily and not only failed to discharge
his duty cast upon him under Section 107 and 111 Cr.P.C. but also
committed breach of Article 14 and 21 of the Constitution of India.

Such type of instances need to be stopped by the State Government.

15. Learned Additional Advocate General and the Secretary, Home,
U.P. Lucknow jointly state that the State Government shall develop a
mechanism and shall also issue appropriate guidelines so as to ensure

that such instances may not repeat again. They further state that the
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State Government shall consider to grant monetary compensation to
the petitioners for breach of their fundamental rights under Article 21

of the Constitution of India.

16. Considering the joint request of the learned Additional
Advocate General and the Secretary Home, U.P. Lucknow, as afore-
noted, we grant four weeks time to the State Government to take
appropriate action in terms of the statement, as afore-noted and file an

affidavit of compliance on the next date fixed.

17.  On the next date fixed, the respondent no.3 shall also file his

personal affidavit explaining his conduct, as briefly noted above.

18. Put up in the additional cause list on 3.3.2021 for further

hearing.

19. Personal appearance of Secretary Home, U.P. Lucknow, is

exempted until further orders.

Order Date :- 2.2.2021
SP



