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ORDER 

Per Dr. B. R. R. Kumar:- 

 The present appeals have been filed by the assessee 

against the order of Assessing Officer dated 30.01.2023 for the 

A.Ys. 2016-17 & 2017-18. Since, the issue involved in both the  

appeals are similar, they were heard together and being 

adjudicated by a common order. In ITA No. 835/Del/2023, the 

assessee has raised the following grounds:    

“1. General ground 
On the facts and circumstances of the case, the learned AO erred in 
law and in fact in assessing and the Hon'ble DRP in confirming my 
total  income at INR 31,61,642 as against returned income of INR 
9,80,710. 
 
2. Issued not ice under sect ion 148 of the erstwhile provisions of the 
Act 
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On the facts and circumstances of the case, the learned AO erred in 
law and in fact in issuing and the Hon'ble DRP in confirming the 
notice issued under section 148 of the Act under the erstwhile 
provisions of the Act without appreciat ing that since the notice was 
received by me on 1st Apri l 2021, the law and procedure laid down 
w.e.f. 1st April  2021 for reopening assessments ought to be 
followed. 
 
3. Notice issued under sect ion 148 of the Act without following 
the mandatory procedure laid down under section 148A of the Act 
 
On the facts and circumstances of the case, the learned AO erred in 
law and in fact in issuing and the Hon'ble DRP in confirming the 
notice issued under section 148 of the Act without following the 
mandatory procedure prescribed under section 148A of the Act. 
 
4. Notice issued under section 148 of the Act beyond the t ime limit 
for issuance of notice under section 148 of the Act 
 
On the facts and circumstances of the case, the learned AO erred in 
law and in fact in issuing and the Hon'ble DRP in confirming the 
notice issued under section 148 of the Act beyond the t ime l imit of 
three years from the end of the relevant assessment year as 
prescribed under section 149 of the Act. 
 
5. Notice issued under section 148 of the Act without obtaining 
proper approval, as prescribed  
 
On the facts and circumstances of the case, the learned AO erred in 
law and in fact in issuing and the Hon'ble DRP in confirming the 
notice issued under section 148 of the Act without obtaining proper 
approval. 
 
6. Salary earned by the Appellant not taxable under the Act 
 
On the facts and circumstances of the case, the learned AO erred in 
law and in fact in holding and the Hon'ble DRP in confirming that the 
salary earned by me as a non-resident for the year under 
considerat ion is taxable under the Act. 
 
7. Allowances paid to the Appel lant not taxable under the Act 
 
On the facts and circumstances of the case, the learned AO erred in 
law and in fact in holding and the Hon'ble DRP in confirming that 
l iving al lowances received by me outside India, being a non-resident 
for the year under consideration, is taxable in India. 
 
8. Initiation of proceedings for the levy of penalty under section 
271(1)(c) of the Act 
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On the facts and circumstances of the case, the learned AO erred in 
law and in fact in in itiating proceedings for the levy of penalty under 
section 271(1)(c) of the Act.” 

 

2. The assesse had filed his return of income u/s 139 of the 

Income-tax Act, 1961 on 18.07.2016 declaring an income of 

Rs.9,76,960/-. The Assessing Officer that the assessee did not 

disclose various allowances received from M/s Datamatics 

Global Services Ltd. which amounted to Rs. 21,80,932/- in his 

return of income. Accordingly, proceedings u/s 147/148 of the 

Act were initiated by issuing a notice u/s 148 of the Act on 

31.03.2021 after obtaining necessary approval of the 

Competent Authority u/s 151 of the Act. 

 
Salary and Allowances: 

 
3. The Assessing Officer made addition on account of salary 

and allowances as the assesee did not furnish tax residency 

certif icate (TRC). The assessee was an employee of M/s 

Datamatics Global Services Ltd. an Indian company, deputed to 

work in a project awarded by IAEA, Vienna, Austria and 

stationed at Vienna and a non-resident. The salary and the 

compensatory allowances were paid to the assessee at Vienna 

from the company in India. The allowances were permissible to 

be utilized through a credit card which is valid only in Austria.  

 
4. Under these facts, the taxability of the salary paid by the 

Indian company to a non-resident is examined with reference to 

the provisions of Section 5, Section 9, Section 15 of the Income 

Tax Act, 1961. Section 5 Income Tax Act reads as under:  
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“Scope of total income. 

5. (1) Subject to the provisions of this Act, the total income of any previous year of a person 
who is a resident includes all income from whatever source derived which— 

 (a) is received or is deemed to be received in India in such year by or on behalf of such 
person  or 

 (b) accrues or arises or is deemed to accrue or arise to him in India during such year ; or 

 (c) accrues or arises to him outside India during such year : 

Provided that, in the case of a person not ordinarily resident in India within the meaning 
of sub-section (6)* of section 6, the income which accrues or arises to him outside India 
shall not be so included unless it is derived from a business controlled in or a profession 
set up in India. 

(2) Subject to the provisions of this Act, the total income of any previous year of a person 
who is a non-resident includes all income from whatever source derived which— 

 (a) is received or is deemed to be received in India in such year by or on behalf of such 
person ; or 

 (b) accrues or arises or is deemed to accrue or arise to him in India during such year. 

Explanation 1.—Income accruing or arising outside India shall not be deemed to be received 
in India within the meaning of this section by reason only of the fact that it is taken into 
account in a balance sheet prepared in India. 

Explanation 2.—For the removal of doubts, it is hereby declared that income which has been 
included in the total income of a person on the basis that it has accrued or arisen or is deemed 
to have accrued or arisen to him shall not again be so included on the basis that it is received 
or deemed to be received by him in India.” 

 
5. This section deals with the scope of total income and 

subjected to the other provisions of this Act. The taxable 

income includes income from all sources received, deemed to be 

received accrues and deemed to have accrued is taxable in 

India in case of a non-resident. Hence, it is imperative to 

examine the provisions of taxability of salary received by non-

resident from an Indian company as per the provisions of 

section 9 of the Income Tax Act.  Section 9 Income Tax Act 

reads as under:  
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“Income deemed to accrue or arise in India. 

9. (1) The following incomes shall be deemed to accrue or arise in India :— 

 27(i) all income accruing or arising, whether directly or indirectly, through or from any 
business connection in India, or through or from any property in India, or through 
or from any asset or source of income in India, or through the transfer of a capital 
asset situate in India. 

Explanation 1.—For the purposes of this clause— 

  (a) in the case of a business, other than the business having business 
connection in India on account of significant economic presence, of which all 
the operations are not carried out in India, the income of the business 
deemed under this clause to accrue or arise in India shall be only such part 
of the income as is reasonably attributable to the operations carried out in 
India ; 

  (b) in the case of a non-resident, no income shall be deemed to accrue or arise 
in India to him through or from operations which are confined to the 
purchase of goods in India for the purpose of export ; 

  (c) in the case of a non-resident, being a person engaged in the business of 
running a news agency or of publishing newspapers, magazines or journals, 
no income shall be deemed to accrue or arise in India to him through or from 
activities which are confined to the collection of news and views in India for 
transmission out of India ; 

  (d) in the case of a non-resident, being— 

  (1) an individual who is not a citizen of India ; or 

  (2) a firm which does not have any partner who is a citizen of India or 
who is resident in India ; or 

  (3) a company which does not have any shareholder who is a citizen of 
India or who is resident in India, 

no income shall be deemed to accrue or arise in India to such individual, firm 
or company through or from operations which are confined to the shooting of 
any cinematograph film in India; 

  (e) in the case of a foreign company engaged in the business of mining of 
diamonds, no income shall be deemed to accrue or arise in India to it 
through or from the activities which are confined to the display of uncut and 
unassorted diamond in any special zone notified by the Central Government 
in the Official Gazette in this behalf. 

…………………. 

…………………. 

 

 (ii) income which falls under the head "Salaries", if it is earned in India. 

Explanation.—For the removal of doubts, it is hereby declared that the income of 
the nature referred to in this clause payable for— 

  (a) service rendered in India; and 
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  (b) the rest period or leave period which is preceded and succeeded by services 
rendered in India and forms part of the service contract of employment, 

shall be regarded as income earned in India ; 

 (iii) income chargeable under the head "Salaries" payable by the Government to a 
citizen of India for service outside India ; 

 

6. As per the provision of Section 9 (1)(ii), the income 

earned under head “Salaries” is taxable in India “if it is earned” 

in India. The explanation issued for removal of doubts declares 

that ‘salaries if it is earned’ meets services rendered in India.  

7. In the instant case the assessee neither had any rest 

period nor leave period which is preceded and succeeded by the 

services rendered outside India.  Since, the assessee has 

rendered services outside India, the salary cannot be taxable in 

India. The definition of salary as per the Income Tax Act is as 

under: 

“Salaries. 

15. The following income shall be chargeable to income-tax under the head "Salaries"— 

 (a) any salary due from an employer or a former employer to an assessee in the previous 
year, whether paid or not; 

 (b) any salary paid or allowed to him in the previous year by or on behalf of an employer or 
a former employer though not due or before it became due to him; 

 (c) any arrears of salary paid or allowed to him in the previous year by or on behalf of an 
employer or a former employer, if not charged to income-tax for any earlier previous 
year. 

Explanation 1.—For the removal of doubts, it is hereby declared that where any salary paid in 
advance is included in the total income of any person for any previous year it shall not be 
included again in the total income of the person when the salary becomes due. 

Explanation 2.—Any salary, bonus, commission or remuneration, by whatever name called, 
due to, or received by, a partner of a firm from the firm shall not be regarded as "salary" for 
the purposes of this section.” 
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8. As per the definition the salary paid or the advances 

received are to be included in the total income of the person 

when the salary becomes due.  

9. From the concurrent reading of Section 5 dealing with 

scope of total income, Section 15 dealing with computation of 

total income under the head salary and chargeability thereof 

and Section 9 dealing with income arising or accruing in India 

with reference to the salaries and the services rendered in 

India, we hold that no taxability arises on the salary/allowances 

received by the assessee since the assessee is a non-resident 

and has rendered services outside India.    

10. In the result, the appeals of the assessee are allowed. 

Order Pronounced in the Open Court on 18/01/2024.  

  
 Sd/-   Sd/- 
    (Saktijit Dey)                    (Dr. B. R. R. Kumar) 
   Vice President                                   Accountant Member 
 

Dated: 18/01/2024 
*NV, Sr. PS* 
Copy forwarded to: 

1. Appellant 
2. Respondent 
3. CIT 
4. CIT(Appeals) 
5. DR: ITAT 
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