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Case :- WRIT - B No. - 2526 of 2023

Petitioner :- Smt. Mobin And Another

Respondent :- Dy. Director Of Consolidation And 6 Others
Counsel for Petitioner :- Onkar Singh

Counsel for Respondent :- C.S.C., Abhitab Kumar Tiwari

Hon'ble Saurabh Shyam Shamshery,J.

1. This case is arising out of a proceedings initiated under
Section 9A(2) of U.P. Consolidation of Holdings Act, 1953

(hereinafter referred to as “Act, 19537’).

2. Parties have not disputed the pedigree so far as relations
are concerned that land in dispute was in the name of Yaqoob,
who has three sons, namely, Shakeel, Jameel and Furkan. The
eldest son Shakeel had married with Petitioner-1, Smt. Mobin on
01.03.1997. However, unfortunately he died on 27.07.1997. It is
the case of Petitioner-1 that out of wedlock of Shakeel a
daughter was born (Petitioner-2 herein) whereas case of
contesting-respondents is that Petitioner-1, after death of her
husband, remarried and Petitioner-2 was born out of wedlock
with her second husband. It is further case of contesting-
respondents that since Petitioner-1 has not taken care of her
husband during his life time, therefore, he executed a Will dated
12.07.1997 in favour of contesting-respondents, i.e., his two

brothers.

3. Petitioners have lost before all the three authorities, i.e.,

Consolidation Officer, Settlement Officer of Consolidation and
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Deputy Director of Consolidation. Relevant part of impugned

orders are mentioned hereinafter:

Order dated 12.04.2022 passed by Consolidation Officer

« IUT Gl & I SfETHEFE Bl GAT 3R gFEed o7
SUCIeE FI&T B 3AAIHT IR H ¥UE & [ [Qaned SR H
BNl § STHIeT 3IEHS GATUT IS @ A T Gl d & &
ST 1T TEHIGIGR HaTT & SR [ 25.01.2001 & ST
gv & auf 81 ~RIIer AT & I SifearT & I dd o TEET &
I GRT 34 I5Teq 3180 @& =TI §3 PrfarE] Vb GReN] prRlars]
g1 YRT 34 Voreq 3ifdo & Iy=rId ¥ P YR T8 EIT
I TIT & T JfeThT & 39 P & TeHT & 1 TbleT
5 / T & T VP 3K Sl o 3K gbicT & GRT BT Pl
FHRIT el 12.07.1997 IH137 & b 7&l & AT 3T fadias
25.01.2001 & [T § ¥¥ ®Y H I&ET & & T 7 391
T I TEHIciGR FaT a1g §0 356 €RT 34 @& 3f=rid
JHIIT faiap 12.07.1997 @& SITER % GRBI g SHleT BT A4 Gof
5 ST o wEFld @k Pl SN ST 20 Y a@ S faid
25. 01.2001 & [Avg 14 o =gy 4 397 86 @1 7§ 7
TOTT 39 JIF Pl JoT qal & [& Toq5d IG ~Ierd TEdieiarR
qGET H 3G9 f3IH 25.01.2001 GIRG v+ U¥ TEHld & afd
fafger &g & T [T & & e &7l 25.01.2001 &RT 34
TN BRIGIE & SFcrla ST § il i U §EaR] TG T8
VETT &1 TRITHR S §I [d7g ¥R [ o I &1

gIg {0 {75 2+3 HIST & I 3fdehT §RT BT 13T 77
&5 ga@ ablcT 3EFe 1 ol fafgd STEN Y &4 Y Al
NI &% Ta@ Ui @l BRI & 3R AT BT §F 58T &
Te9T H GRP S] T Il 3EFE bl GIIRIT UF Bl
TP THIT TIR P U7 T Ih 1Qaned IR H Gof
PRI 17 FHIIT SR [ 25.01.2001 Pl YT H1d §Y PraplT
e @& &l HIST BT TH JAR TEEIGR Gt 171 STl e H
BNl & I SETBT FRT P 1637 7T [ gbler 3EHE Bl
gy & IUN ST 7 WellH Gd 3eger dgle [Hard] @dlefl
FUFHTR & Tl 918 @ & Tl & 9dbier dl faRraTd grT &1
g @ 137 3k Fefi7 & MaorE d Fif9T @I & d=rT UaT gs,
91517 TIST 1 FIT [ARTER T FotdiT & @R Bl il

gA[Gc! G JUlsy HIEY P 3[BT FNT g I9T GY
RYCE Ly B s e B 2 B 2 s ol 1 O O < 0 1 i
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Gohlq & HIe [Aprs a1 Srr 3797 @t 3w ieN fBar 81 g8
qia9d 391 @1 3R H F§IT B STER IS $ SR T¥gd bl
Tt 8 fowd Swe gfd @1 TH Toflg yoftvid sifda & wrer &
YT g&) 7 S dedl Pl 397-3197 s/ fovE & yetifa wlar
[ 81 g8 off Ger wredl & gema & SR & fa T T fadi
qld Gefq @ 7 & S AN [HeTE / @918 [T &1 e
fovE d 7T 7 39 e $ PR 13397 8| 39 THR 989 F g7
T @@l g gAIEael] GY 3Yeres WIgy @l gl deT o w¥ & fa
AT 7 39 T ld bler @bl FIRIT Hellq §F 35T JEla
o @dlell FoaFheTR @& G §7: [dl8 a7 3 Feflq # 77
F g5 q§T 7 dwr R ot T 8 i g8 ffde wy 9
gt & & gid & giar=a gq: [P a7 ge[ gid bl
[R9T & S8R 98 3% F99fd (PG 49) F &85 G Bl
JfEFR T8 ¥8 Sl & GSoTolciodRo TFe_1950 &) ERT 171
G99 SR o8 A S9e FoH Ufd ddbld @l aEufa Sh
[dared IR 1Y 47 5 &% 9 bl AP 98] & Fifd fadig
[A1E fdqis @ve @& g1e Al @& gid BT T19 dblel 3eqe T8 I8
e A | e R 2 e i s e s AR el M R o MR U
I _TYT glad bl @ fvrra g @1 sifeer! T8 81 aegear
I ale fd=5 ARG 19 S I &1

=5 Ho 4- FI17 & T SHfEGHT FRT B bl T B
gbloT 38HT T HlT VHHIE =i AI5HIT 379+ fiar 1 geufa 5
fNTgaT & gt d1 BT 81 N 3ifahT FINT IFT HeT 5T
T [ ATTHIT Bl EISePHeT Bl GAHET 2013 Bl ArblC H FHD
fAar &1 T15 9rbler 3eHe g HIGr T1H T 3ifdd & SN ArarHiT
& YN P 4 3gd fAar &1 7/ bler 3ifdbd 8, & R T
bl @l [RIIT & 3TN G8 Ih [Ga1fed ST H AT gEl
PI T G5 [T TR TG H P 3T & I TETHI FRT
HeA [T T & SHIT P Arbellc srgvdhel GRS 2013 H IHD
fAar @1 9" bl 3ede sifdd & ofdd  Swel  oHiare
04.05.1999 3lfbd & 3R 9ebler &l Fog &I B [feTid
27.07.1997 &% & 9§/ Yld @bl G 280 7 H TH o
q/@/qa/ydwﬁmaﬁwﬁwgﬁwyﬁaﬁﬁ@%%ﬁ#?
9% FTHIT & BT fIdr abled 3ETE Hl GG & 600 8T H 4}
WW@W@@WS@W@%W?%#W?IW
WWW?W@%%’?%’??/W&@%F/WW
a%ﬂwmz%wwm#aﬁﬁﬁ@qﬁ?#amg@w
e FIN pot & F29T & HH 3ifba perRft & o wieN T8 bl
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ST bl ARTEN W8T & $HIY Fld & T1T 19T TI9HT & 8F

FET @RS b1 T

ST &l & I SIfEapIs & a@pl @l gad g GAhe §Y
QU eIl BT 3Tl I H TGE & [ AT bl SISl
Pl gder-2013 Hl qrbefle d T dl sifdd aiare R
04.05.1999 Tlfer BT FrorHlH @& [9ar deblel 3lgag bl T
RTi% 27.07.1997 & 3R 9% _gdlel &) gHl [AfdF &9 & &1
THIOG T8 §Idl & e GREIT ST & I SETHl & FH
e HE9d & [ fAar #l g & 280 @7 & =X T
gq% f0ar &1 JIRG SRl %9 & PR 191 5T Fdar & 91
THIT Sk HIRAEE & S=Fid_adla & gH 9 T8 sk &
FNfE FHDHI TH Il B I & T Gi7 3 ¥ g 841 g
81 39% 37T TIS1T §RT 39 ~IIIoiT & GEE T T 39T 1T
7 Ffda gqbier d gH H 99 21 ¥ Jar & & YR g7 o
VoNT Gledl H [ T TIEET @& Srria dqbier Bl gAT TEdR
YT IR TEl &, gHW SeTEr TATHT FAT § T ARIgST & 3R
SuT P o [l ol =RIGT H 39+ &% BT qET T8 AT &1
g9 e 3+ g8 o1 8GN Tel §¥ & Wl 3N H THbl 1
7T gRT & 99 8% &g Sufa Y WNd @ T vE & o g9
Teg bl gt aval & & ANHIT gad bl @l faREgd gt H
wlhax 78 & Faifr g8 Sudl arra gt 78 & SN 3Hiea 3
3197 &% P dvdl T8l bl & 39 TPR ANHIT @& &F @bl Ul &g
A GRT ! T ST [RIER g JA81T 84 @ BRU GINT 13
TI7 I &1

fid=5 Ho 5- HIET & TN HfEGHT GRT P [BIT 7T [
gad blcT B gl FiT g GAT AHE faRaT &% 9 &l
SIfAPR] &1 TEHIGIGR HalT &RT GRaIT 3ilfc & 86 H GINT 3719l
91 25.01.2001 B! THIT & STER G% GIRT & GIf HIIT TG7
qrg Ja81 & 3N Suer PIE gremarNt 9T AT sl v TJ8 8
TG H PRI Slie & TR STEehT FRT BT [T T 3 FIET
Pl GeFId H bl GRT P THIIT PT SIET GINGT SR [
25.01.2001 GINT G377 o SHIAY FHHT T-EbIN THG AT &
S99 JI5 H AT 7 dogqT dedicie’y e H 379+ 8% @l S
F1 oft 3ifv Igb DT gl TTHIT T §F FIET BIg AT AT
T&l P & aifdT 3 gdbler b GA FaAH} T T I ~ARTAT H
TroTHIT B 3R H STufa d1E 3l T avE d [RIER &, Bofl 3
o TI&Il 7 TEINT &/ 7 G FIT 3K T T+ & PIF &%

g blcT Bl [T H T&l 7T &1 GRBIT g GTHIeT 3EHS G
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TP Jad AT G TIHe & T °E & FHIAY AbleT bl favread
qr @ SIGBR GBI T FHIT BT & &l TN ETH GRT T
HeT [T RIT 5 gaw adler &1 3N BiE wrer aiRy T8 &
g1V A GRT 379+ q FIHIT & 8% H P T3 39 FolgT q
fArrev & @ifRar 1 SRl 9w gel & IR SifeadT T T TR
THI Pl GTT T GAIGA G7 Iuerse TIET BT IgMicT ¥ H wE
g & @ila 7 ey dedleieR Farr g wd IR GUS
39BN are §0248 / 2017 €RT 302/34 3Tgoloddlo H Fega
TTTT T Bic) faid 15.06.2017 F ¥ &Y O IAfET fr &
f&5 arblcT @l g @& FIg AT (T8 HR GRarel 7 dAT GF B G
PN 1T o [GITel & & &1 A e} AT BT TABIeT [dIE @ 8
g5 §1c 8 FAT 971 I A9GT I FIT B giF Fwar & f AT 7
JebleT b GG @& qI5 FAT G [HBIE 15T oI IGHI & FH
ST 8V forgah Ty H AT 7 §9 e & e /Y T &
fGRE o 3977 V&b g FifoT g Vb GA AraHIT @ P 1T 8
TITHIT B &g 21 G Fard §Y ARG AR & FH HPR HlT
F I g IGYGT UF Y & [RIErIt & & gy g7 faid
15.06.2017 § 319 &I §% Tof19 G gard! 8 9ld 39 ~FTT &
THE [ed & [QFIp 29.09.2020 H 3G+ & §F g §Y Vb
TSP T FAT & T U ASb! Iebler H YT gV BT &M &cfl
g THT & T H R T faRIeTyTS! S &I / 99U
~IRITTY TEHIIGR Fa1T §NT GING 3R [&1d 25.01.2001 &
g5 F fa7I% 10.06.2021 TF T §9 a5 a& Pel ol faed o
~IRIIeT H gbler b Hrda GAT ATHIT & 8% @1 QG T8 T
IS 899 §1 bl o [Herar & @ FisiT 7 5T & 8% & F19d
o T FTIRT & & IR Y Jad gdbieT dl [T § 8B BT
@7 57 & S el ot ave | ¥R 13 S Irg T8 &1 9a®
Il & T FINGl @& W H &F YT &g T8 Hegd YT H
AT / FTHIT ¥ a¥E 3Tl & 9h &Il ddbled @l faRId H
PIE 8% G P! SIEIBR! GHIGA G¥ ST e ITER Y A& 81
B 3R Tl 3ETe abhld & T v & 3H PIE gaEr 39
~IRIIeT &) T8l & UV qa% bl & d8 arRIsl iy & SRk
[RIEFGT &5 9 & 8PN & 39 HbR PRl 3l Pl 3ard
wIBR @R g7 AT / TTHIT Pl 9 [ARTER / IARIT 8l &
PR GING [ 517 IrF &1 T&1 IR S& Jiel 4 [Afa T+ g
fi= [t 12 Sird &7




6

Order dated 28.06.2022 passed by Settlement Officer of
Consolidation

«“gTqTs & G SfereffTor g Sifdar GRT Siier d Sifd
el T fauer b 3N F [3gr Sifeawr gnT fager T #i st
7 37fd Tl oY 39-3197 THl 7 FeId: TP Sl Tl 3V
~IRITT 1 GATed! & U8 \eEr-4 / 2 7 Sl siienteH difeT
gl bicT GIT felfddg BNl T 319 I Ieid 17.08.2020 &
G H QUi gRep Silfe g7 SHlenfHl FifeT § [QTid
29.09.2020 FI F TS OGN F g Sl TifdT grT
~IRITT [SIeTT Y9 TF ~RIEfT Y3 H Ho 3IUNTE Tel-248 T
2017 WRHR I PRdHM T GRT 302 / 34 3igodlodHlo o
TegT 1 T 37 9T [lldd 15.06.2017 §F ¥ T 39
®icl B T<lE PR §Y FEIEd e § 1827 ST GoT FeAlq
Y7 gifee [ard] Galell & GENT 9918 @1 Tl I Vb TS
EFT PR 11 T 8. TEa 9T d gHIfia gid gAEed! v
Juctsel 8, 9gH Sd FINT 39T SI9NT fAd18 Foftg & 84, Tofld
g g7 8 Tur gdler Hl &IT F aic HHT o g [ T
ST Siv 7 & fawlor 7 3T Pis wreee 89T 3dlenta 1 FifeT
GNT PR 5 =T &1 srficfe gRT 39 foNE H dedleaN
qq=T & J8T TEfT 39T Bl §I17 7Y S I BN 15T T 8,
famg TEHiciaR 7aMT @& THIT SR el 25.01.2001 @ 377
~TRIIGRT @ gATGed! UN SYetsel BRIMIT & iaciiaT & I8 GvuE &
1& aedficiar TaTll GRT T84T 377e9T Ieid 25.01.2001 31
gifsar afead Tt ggl &1 TEafad & TN g¥ gIRT &1 srdientelt
sfigct GifeT gNT I WHIGHET T8GR 8T & IR &
2 i @1 g F SfiFdl FifEaT gRT 10 BUT & BICD
gov v & Rt w9 40 9N mifd I AN vHle feifa
16.01.2001 ToT 31 12.01.2001 Pl & B9 BT TET TITH
uife #1 wHfig Ik i 16.01.2001 P 8 89T THA araw] Fife
P ST Wl qIGer bl T &, Wil 10-10 YT F ECFY YGR] 97
02 TqIEl T HAd FIET @ HG] Sl g SR goh & aol
TN & gET avd T8 81 39 TUF & [& deHlelek "Il G
NG TR SR SdianfeHT FifeT g faRr R gEEld &
SITER % YIRT & Toll bl &l G & IRI=T S14d] FIfe GErT
@18 7 [G33 T & PR, gblel B TEfa H ITRIEPI T8
Y& Tl &1 8] a@ dlandHl qer-2 AoHA Bl gad dbled Bl
gAt 8 @1 e &, 39 Wi ava H ot siflenf HifdT v
IR H 3rgaef W&l 81 gaaal SeBN gRT GIRT R fRTid
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12.04.2022 i< 9 ai< 9531 @I [RIAT @7 vq 37 9% 98 GRT
g 19 R T @iedl $l AR [@aeTr ded gV JURIY &
TR ¥ [FHGER IR 17 =1 &, o v ewarely &l
IG9BTT 78] &/ TGHR It JT&lT &l @ BRU [IRET & TN
o

Order dated 13.04.2023 passed by Deputy Director of
C lidati

"W GNT [FRTHIBTrTT $1 Fifad g8d Bl [aa] gdd g
T 13U FigFaE PRI ST @b SN H Hegd feifad 98,
3T PRITIT / G1&A) 1 ot 31actiepT 1547 =T v [T gFrae],
3T =TT @ dler gAIgel] TeT el SifEdNl, IS &
IR $1 915 GFIGel! U9 39 G GIRG SIS T 31 FYTsel
BRI T g / gefieT fam mar RHEEarTr 1 GifEe
g89 5 G fAgTT SIfeadr T I8 ey / HYF Pl ISR 8,
T AR A S qald R & qur ade) SEeR! NS g
gl 3BT gdaa] GRS FINT HHI: R faid 12.04.2022
g 28.06.2022 P PNAd, Bofl G FFHMAT FAld §Y [T e bl
T b1 TS & Tr [N TddR B gY go7 T &1

g% [AR¥Ia [Quelior grar siife 1 SIR | Fega fafad
&9 oIl GIedl Gied g @ T8 &, H &I ®Y H I 147 T
g, & 7&Ta @ H miamehmr dear 1 ar 2 d g giHF H
~IET qitid ISR g9far T 8, foed SIgER A1de & 9bid,
THIT g QNI G SRl R &1 gl bl Fg (27.08.1997)
gt s &1 e 1 8, 1@ ufauelt & s wig gbler FT [HprE
371 01.03.1997 @I ST & @Tel §3T1 FNST BT AbleT & Hld
RgeN TEl T8 971 IFYRT JfIBER FT fAqls T FY TifeT [HETE &
gl 978 gaId 3791 Tl & 3G+ HRIP V& oFf 9/bler GINT FifET
WW-WWWW?WWWW#%?WMW&%
??argj%m giquefior SHicr g PP & Pl TSI 3F Har g H
GII BIPN bl GIRT 3T g dict 4 U] 3T F Vb 26T UF
el 12.07.1997 &1 [Asyre mfawefmor @t yisal oHler
PNBIT & §F H g1l GAd TbleT & FTT G TN 7 T
[Iers & o @ 79T T GINGTT & WY H Up- 115 &
3R [a7Ih 15.12.1999 FRT HIoT FFIGT 4 gof HeRy, fowa!
gfafe 3N gy @l 1404 G 1409 BEAT & Gl GEIT-282
gv 3ffFa & 99 wHY a@ ArHT Sifeaed d el ot g8 f
gfaaeft T GRT SR faTIE 15.12.1999 $I Tl & %G Ibler
GNT $TOIUT [a=ip 12.07.1997 & 3TER GV Ioed 3ifoid 5
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3G TH @R 8 AEHIIGR HIAMT & FHE AR 1% Tl
356 €T 34- SIS0 UUE YoTo 3Ro J&HTH SHleT 3789g §
JhicT 3TEHe FifGid T, fored RMHedr Fifdar @ sk H
JTafd T¥ga @1 b BRGIE! & SR FlfEaT T FIaqeFor Hrar
T & 7 [RTH 16.01.2001 DI T*IH YT FHAIITAT TG
AT GRT TSI a7 & @ SN G dEdicie’k HaMT G
IoTeq [N g 113 H GING RS [RTIB 15.12.1999 T
Tl [Aved v TETT G F bt §F T1Pd Tad B T R
JAR qHigaer giauell SHleT, R GEO I8 A ifHed H
G 1 T FH SR QTP 25.01.2001 Vb 1T SR 8,
e EeT v R [FRIAIBAT &R 599 ¥8d §Y 1l ol
YN IR 3 gEld T8l & 781 FRMIBarl vq giaueiir @
Heg =TTy TEHIIGR & FHE [ T deier gaT FHSIMAT @
SITER G GINT GHIIIRYT 37eef & G&TT 18 &Il 10 HI§ 24 [
g5 gaaT H ga: Sh afed ~idd pRiaE YRdd aeg
sfafE $ anT-33 (q@ PRI H [ T He) €NI-58
(Fipa el d gaIid vq ¥E@d: [ig) GR-115 (A47) @&
fagral & ifga g @& BRUr are-are [Afder qiar & enT-11
ORT: =Ry (FqSIBen) & Qg & 19T 8 & HRU FAET Fh
PRI @IS &1 I &1 139 @7 felfed g89 4 I8 4l ad
V8T & [ [RMHIBArT GRT 9bleT g7 I1de bl I & a5 G-
[l @7 foal, e Vb gA vq U@ eisdl YaT Y1 forrhl
wIpid TN GRT G R G V9 GF ~IRITENT WS @
Tag 1@d T BICIYST U9 GF [@9F 15.06.2017 & - G
ST g SIfEE! Y3 @& THE foNE / Flauier g
o7 29.09.2022 @I & T FfEAT gRT Tlo wWow (fadflar afd)
Pl GG & GHIT 9 TR IS & [are] AR @ G deT 995
fas, foigehl gt Fife=T GIRT adea! Sif8d! ave @l g7 GAac]
7 ¥ GNT qIEe 399 STYR P18 P wicHia 4 afiad gar &
¥E EIaT &1 adqT H FeT [eerE e g3 &, 39T uld oHT @
Grer 97 TR Tefl Fo-3 33 H &l &1 foradl gie & &1 uregen
o &idl &1 39 PR HIfS=T @1 397 Yee Gid Pl G SIN G
%18 @R+ @& BHRU Gad dbled bl a9 H [RIFaT & SR 7
SHD] PIY A 4 FoHoTHIGRT 13719 Tq Y Fqeey] fEf4a &I
gRT 171 379/@] JoHo Io¥d HRdl 2006 Bl GRT 108 (1) & TS
(4) 3 afvlq [@fE-faerT & gan &3 39 HH X Bl B
sifgFr} 78l &l
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fausfimor 7 st fAfeT 989 4 I8 ot ab f*ar & 5 gaw
JebleT vq AT F dalfed Hay H P AT UsT T8 §9l
ARGl T gad gl @ Sifde gt T8 §1 e g8 o
e/ & 1 o FNTHIT @ T &l Fo¥o HIEAE fAET GRYE 8o
¥l Wer-2013 B Fbde ¥ wmw o am - ud s
06.10.2021 @ HY F¥gd bl 9G4 P& T0HT @bl T
04.05.1999 3ifbd &, ElF bl gd T1pd &l TG [RAIH
27.08.1997 &I & Jbl &1 IbleT Bl G & 01 Y 08 HIE 07 [&7
31T 615 87 G4IT 15517 BT S &1 T4 &1 W9 fafded
SR & GR bl g T & daifed ww § 3eqE Hdld
TEl 81 39 HBR [FRMHIGANTTT & TG T J e 9 g
P @i fBa fAfed 78t & #ld o mlagehmr & Tifde g e
gor 3T V& &1 THET BFIIT Bofl 09 Peviad &/ I8 o &g far
& qrlT Gafe =IRIerT U9 S IR §RT 319 fafer-faerT &
BIS¥geT FHITT U7 4 &5 aridrel @l & g e § 9 A
8V 3 [EIRT @~ 5 Se @1 @l deT SwdrEeT F81 T TR &
YN TIET STfAFTT Bl ENT-34 @ =TT [ SfHeral s
geargor 4 oiare @ 8 g JEr R 8 fafed 989 4 I8
ot GEw & & gpe<l 3feEN W3 T Flavd fEPN ghal,
NG GRT IVIGE| Bl FIET T GAATE BT TN G qIS 975 F7t
BV G aI5 1875311 bl bl WF H fAeeT Y SR [HAHgER
T GIY & STER 9% GING fd T 8, [Sia! Jerad 98leT Ed 5V
[RIIGTFTT GNT JIfiT R B 3UINUiT 8 & SR
feeT g a1y & s J @er 1 R 8 5 o med Il @l
Gelq % Boll Povidd SRIYR qwdrdall @l wIcHId @ Ere
fRAETTOT gRT JIfSd AR FRTER @ §otglT 8 & BN
@I0ST Y §Y STEflTve] =IRIerd] A Gha<] SIEPN], I v
FIGed SUBNT THa<], Y3 FNT JU-GNY G GIRG IR Bl
FeferT q8TeT V&l il

R GRT [AUETT PNeprT ST Bl IR W eI @ wY H
[GfET 989 F gl R HYT & IR BERYd FgT 01 T 18
gAIGed! G IegaT [5d T 8, BT SeqgT a7 T 3 JfaRd
fagefimor 1 31k & 39 BT bl IR F HlgHHe eqel Sord &I
FIH T FIGH 37l @ SfoTefodlo (2022) THoldlo Wg
(ol =RITeRy), 3ifdbd Sfe g9 Fo Fo vvg Re-dt weegr
10853 (202) (I ~IFIcid 3olleldis) Ua HiHd rddl go 3l
g9 Jo Ho U GINT Hact o &7 Fo — 13419 / 2008 (3
~IIIeTT 3ATETG 9 iETd) Hegad dl & g7 fafe aavers g
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[RIHIEar $1 3R & Fegd IR @l [Aved &% & PR [Afed
gdld &l 8 [FHieal siadt difear e dl ik d gegd
i 4 O G O O 2 O 1 s O s G O - R s O (5

PrIAId] 3IIe H T8 ¥9E T8 §ldl &, [ dblel Pl I & &
THTd [Qaifed 4T 4 SHBI Blg 39 IY V8 T 8 3R Tl &

Jebler & ATl H FNETI H PIS HlT I g5 &, HNETL FRT

3197 SHgTPIer H ier-3ier Sfhdl | [Rars/AdrE 12 &1 37 |
faredft ot @t g7 der @l R darT @1 bl bl wErd d dlg
ED/ANIPR U9 Il T8l ¥ g1 & Fifer Jigd dl genadtt &
SR _3Hd i g7 Idld, THld d GRBH & Ihld & Dl
HaT 78] ol g8 U+ WIgdl & drel Y8dl &7l 37 Hal qid H
T+ §lax 347 S99 &% H 39l TGfd &l aHigd Bl ghea<]
YR, A3 GRT GIRG fAvgd 39 [eTie 12.04.2022 TG
FTIged PN gHa], V3 FN  GIRG IR feTIE
28.06.2022 II5 [35 §9Id gV GING [ & §ic & Ha/dd gél ol
fafeaa GaT T &1 TAT THIT] BN T 3T FETT IS GRT
farfea RIS & Faw bl & ARaT &% @ qied JIeT /
TITHIT P11 FRTER v §eigl q1d §9 @R &1 81 GraplT
1S B J1afa wfBR B §Y Fad Ablel b ¥ R fIRHTT
BNPIT T FHleT 3ETE GATIT JIPe Gof &I T 3 GING 1357 &1
39 R & [A%g Il T H i AT Sie g
Alg=7G GRePIT 3iTie Pl G JheHT §1d § 3YleT Ho — 46 T¥gd
Pl FH TR H IYT 94 F ah gad, Sler gAEgesl 0
qHa<] SEBEN Bl qIE GFIGA G GING ST U9 Hegd T1gdl
PT TETar Gad GRllcri/3@ciiad axT & IR diciddl FieT
e @1 e B THI<] BN & IR HI [FFHFER ST
A §4 IFH [l §¥a8Y v bl Sa9epal T FHET §9 39T
T [GTIH 28.06.22 §RI [R¥d [T T & SURIHITHN
[RMEIBGRTT Jifd=T Sfe B IR G Hegd R H BIg ol
gdia a7 & T9 gee<l SfEBER TUT RIS JEDN ahal,
WS G GINT SR TAIHE/fAEaTE WG Sid ahaa)
T 4 HeT TEErE & g6y 8§, I7H [l eeada/geeT
Pl FeTHar el V& Il &1 gl FHIT R §eteid va
FNTEIR &1 & BRUT fAved & are 81"

Sri Onkar Singh, learned counsel for petitioners has not

disputed above referred date of marriage of Petitioner-1 with

Shakeel and date of his death. Learned counsel has vehemently



1

urged that parentage of Petitioner-2 that she was born out of
wedlock of Petitioner-1 and Shakeel was rejected on the basis of
date of birth mentioned in her High School -certificate, i.e.,
04.05.1999 whereas date of death of Shakeel was 27.07.1997 and
since there was a difference of 615 days between date of birth of
Petitioner-2 and date of death of Shakeel, therefore, Shakeel
could not be held father of Petitioner-2 without considering or
disputing that in certificate parentage of Petitioner-2 is shown as

Shakeel and Petitioner-1.

5. Learned counsel for petitioners further submitted that there
were other documents on record wherein parentage of Petitioner-
2 was shown to be daughter of Petitioner-1 and Shakeel,
however, they were erroneously not considered. He further
submitted that in order to verify the parentage of Petitioner-2,
DNA test could be done and appropriate orders may be passed by

this Court in this regard.

6. Aforesaid submissions are opposed by Sri Abhitab Kumar
Tiwari, learned counsel appearing for contesting-respondents. He
refers the provisions of Juvenile Justice (Care and Protection of
Children) Act, 2015 that with regard to determination of date of
birth the educational certificate of High School is considered to
be best evidence. He further submitted that order to conduct
DNA test could not be passed in normal circumstances as well as
that in terms of Section 171 of U.P. Zamindari Abolition and
Land Reforms Act, 1950 Petitioner-1 could not be considered to

be legal heir of Shakeel since admittedly she got remarried.

7. Heard learned counsel for parties and perused the material

available on record.
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8.  This Court now proceed to consider first argument regarding
determination of date of birth on basis of matriculation
certificate. In this regard relevant paragraph of a judgment passed
by Supreme Court in Sanjeev Kumar Gupta v. State of U.P.,
(2019) 12 SCC 370 is reproduced hereinafter:

“«17. The 2015 Act came into force on 15-1-2016. Section 111
repeals the earlier the 2000 Act but stipulates that despite the
repeal, anything done or any action taken under the said Acts
shall be deemed to have been done or taken under the
corresponding provisions of the new legislation. Section 94
contains provisions in regard to the determination of age, is in
the following terms:

“94. Presumption and determination of age.—(1) Where, it
is obvious to the Committee or the Board, based on the
appearance of the person brought before it under any of
the provisions of this Act (other than for the purpose of
giving evidence) that the said person is a child, the
Committee or the Board shall record such observation
stating the age of the child as nearly as may be and
proceed with the inquiry under Section 14 or Section 36,
as the case may be, without waiting for further
confirmation of the age.

(2) In case, the Committee or the Board has reasonable
grounds for doubt regarding whether the person brought
before it is a child or not, the Committee or the Board, as
the case may be, shall undertake the process of age
determination, by seeking evidence by obtaining—

(i) the date of birth certificate from the school, or the
matriculation or  equivalent certificate  from  the
Examination Board concerned, if available; and in the
absence thereof;

(ii) the birth certificate given by a corporation or a
municipal authority or a panchayat;

(iif) and only in the absence of (i) and (ii) above, age shall
be determined by an ossification test or any other latest
medical age determination test conducted on the orders of
the Committee or the Board:
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Provided such age determination test conducted on the
order of the Committee or the Board shall be completed
within fifteen days from the date of such order.

(3) The age recorded by the Committee or the Board to be
the age of person so brought before it shall, for the
purpose of this Act, be deemed to be the true age of that
person.”’

Clause (i) of Section 94(2) places the date of birth certificate
from the school and the matriculation or equivalent certificate
from the Examination Board concerned in the same category
[namely (i) above]. In the absence thereof category (ii) provides
for obtaining the birth certificate of the corporation, municipal
authority or panchayat. It is only in the absence of (i) and (ii)
that age determination by means of medical analysis is provided.
Section 94(2)(i) indicates a significant change over the provisions
which were contained in Rule 12(3)(a) of the 2007 Rules made
under the 2000 Act. Under Rule 12(3)(a)(i) the matriculation or
equivalent certificate was given precedence and it was only in

the event of the certificate not being available that the date of

birth _certificate from the school first attended, could be
obtained. In Section 94(2)(i) both the date of birth certificate
from the school as well as the matriculation or equivalent
certificate are placed in the same category.”’

(Emphasis supplied)
9. In the background of above legal position, matriculation
certificate or birth certificate issued from School would be
considered to be best evidence to determine date of birth of a
person and in the present case according to certificate of
matriculation date of birth of Petitioner-2 is 04.05.1999.
Therefore, the findings returned by all the three authorities that
on the basis of birth date, Petitioner-2 cannot be considered to
be the daughter born out of wedlock of Petitioner-1 and Shakeel,
since admittedly he died on 27.07.1997, i.e., about one year, 08
months and 07 days before Petitioner-2 was born, cannot be

considered to be perverse. Nothing has been brought on record
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that date of birth mentioned in the document available at School
was different. Merely that name of Shakeel was mentioned as
father in certificate would not contradict medical opinion that
considering gap of 615 days between death of Shakeel and date

of birth of Petitioner-2, he could not be her father.

10. Second argument of learned counsel for petitioners is with
regard to determination of parentage by conducting DNA test that
and this Court may pass appropriate direction in this regard. In
this regard it would be apposite to extract relevant paragraph of
a judgment passed by Supreme Court in Aparna Ajinkya Firodia
v. Ajinkya Arun Firodia, 2023 SCC OnLine SC 161 as under:

“60. Having regard to the aforesaid discussion, the following
principles could be culled out as to the circumstances under
which a DNA test of a minor child may be directed to be
conducted:

I. That a DNA test of a minor child is not to be ordered
routinely, in matrimonial disputes. Proof by way of DNA

profiling is to be directed in matrimonial disputes

involving allegations of infidelity, only in matters where
there is no other mode of proving such assertions.

ii. DNA tests of children born during the subsistence of a
valid marriage may be directed, only when there is
sufficient prima-facie material to dislodge the presumption
under Section 112 of the Evidence Act. Further, if no plea
has been raised as to non-access, in order to rebut the
presumption under Section 112 of the Evidence Act, a
DNA test may not be directed.

iii. A Court would not be justified in mechanically directing a
DNA test of a child, in a case where the paternity of a
child is not directly in issue, but is merely collateral to the
proceeding.

iv. Merely because either of the parties have disputed a
factum of paternity, it does not mean that the Court
should direct DNA test or such other test to resolve the

controversy. The parties should be directed to lead
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evidence to prove or disprove the factum of paternity and
only if the Court finds it impossible to draw an inference
based on such evidence, or the controversy in issue cannot
be resolved without DNA test, it may direct DNA test and
not otherwise. In other words, only in exceptional and
deserving cases, where such a test becomes indispensable
to resolve the controversy the Court can direct such test.

v. While directing DNA tests as a means to prove adultery,
the Court is to be mindful of the consequences thereof on
the children born out of adultery, including inheritance-
related consequences, social stigma, etc.”’

11. As held in Aparna Ajinkya Firodia (supra) order to conduct
DNA test could not be passed in a routine manner and it has to
be passed only in extraordinary circumstances when there is no
other legal basis to determine parentage of person concerned and
since in the present case there is a document which is recognized
to be sufficient legal proof of determination of date of birth, i.e.,
matriculation certificate, therefore, no circumstance exist to pass

an order for DNA test.

12. The submission of learned counsel appearing for contesting-
respondents that even in view of Section 171 of Act of 1950
petitioners have no right to claim ownership on property of
Shakeel since Petitioner-1 has admittedly remarried, has legal
force and this argument has not been seriously disputed by
learned counsel for petitioners, therefore, this issue also held
against petitioners. Accordingly any challenge to “Will””> at behest
of petitioners has also no basis. A factor that Petitioner-2 (now
major) has independently never taken any step to claim her right,
if any, over land in dispute, also held to be against the

petitioners.

13. In view of above discussion, I find no illegality or

irregularity in impugned orders warranting interference under
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Article 226 of Consolidation of India. Writ petition is accordingly

dismissed.

Order Date :-09.11.2023
AK

Digitally signed by :-
AWADESH KUMAR
High Court of Judicature at Allahabad
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