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S.A.No.257/2012

1.R.Selvaraj (died) ..1st Defendant/Respondent/Appellant

2.Tamilselvi.S.

3.Raghupathy.S.

4.Alamelu.R.

(Appellants 2 to 4 brought into record 
as legal heirts of the deceased sole appellant
viz.,R.Selvaraj vide court order dt.16.02.2022
made in CMP Nos.1976 & 1985/2022
in S.A.Nos.257 and 260/2012 (NAVJ)

.Vs.
1.Amutha ..Plaintiff/Appellants/Respondents

2.Kumarasamy ..4th Defendant/2nd Respondent/2nd Respondent

3.Tmt.Maniiammal ..5th Defendant/3rd Respondent/3rd Respondent

Prayer in S.A.No.257/2012 :   Second Appeal filed Under Section 100 of the Code of Civil 

Procedure  against the  Judgment and Decree dated 23.08.2011 made in A.S.No.2 of 

2011 on the file of Sub Judge, Rasipuram in reversing the Judgment and Decree dated 

23.12.2010  made  in  O.S.No.447  of  2004  on  the  file  of  the  District  Munsif  Judge, 

Rasipuram.
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COMMON JUDGMENT

The issue involved in both the Second Appeals are common and hence they are 

taken up together, heard and disposed of through this Common Judgment.

2.  The plaintiff in O.S. No. 15 of 2000 and the 1st defendant in O.S. No. 447 of 

2004 is the appellant in these Second Appeals.

3.The appellant filed the suit in O.S. No. 15 of 2000 on the ground that he became 

the absolute owner of the property in Survey No. 352/1A measuring an extent of 42 

cents along with a well, motor and electricity connection from one Ramasamy Gounder 

and his  wife Perumayee through a registered sale deed dated 18.2.1998,  marked as 

Ex. A1.  The further case of the appellant was that he is in possession and enjoyment of 

the said property by paying the necessary kist and tax. 

4.The grievance of the appellant was that the defendant who had their property on 

the western and northern side of the suit property were pressurising the appellant to sell 

his property. Since the appellant refused to sell the property, the defendant developed an 

enmity and consequently  started preventing the appellant from enjoying his property. 

The appellant, left with no other option filed the suit seeking for the relief of permanent 

injunction against the defendant.
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5.The  1st respondent/plaintiff  filed  a  suit  in  O.S.No.  447  of  2004  against  the 

appellant and others. The case of the 1st respondent was that the three items of suit 

property which were shown in the plaint schedule originally belonged to the family of 

Ramasamy Gounder. In the year 1943, Ramasamy Gounder and his family divided the 

property through a oral partition whereby certain portions of the property were allotted to 

the share of Ramasamy Gounder and certain other portions were allotted to the share of 

his son Kumarasamy. The 1st respondent/plaintiff  purchased the first item of the suit 

property from the said Ramasamy Gounder through a sale deed dated 27.11.1997 which 

was  marked as Ex.A1. Insofar as the second item of the suit property is concerned, the 

1st respondent/plaintiff purchased the same from Kumarasamy through a registered sale 

deed  dated  5.12.1997  marked  as  Ex.A2.  The  third  item  of  the  suit  property  was 

purchased from Kumarasamy, his wife and children through a registered sale deed dated 

23.1.1998,marked as Ex.A3. The third item of the suit property was described as 20 cents 

of land out of 40 cents in Survey No. 352/1A along with the super structures therein, 

well, electricity connection and the right of pathway. 

6. The  grievance  of  the  1st respondent/plaintiff  was  that  the  said  Ramasamy 

Gounder and his wife Perumayee with the help of the appellant started challenging the 

1st respondent/plaintiff with regard to her right and title over the suit property and was 

preventing her from peacefully enjoying the property. Hence the suit was filed seeking 
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for the relief of declaration of title with respect to 2nd and 3rd item of the suit property 

and for permanent injunction with respect to all the properties.

7. The appellant who filed a written statement in O.S. No. 447 of 2004 basically 

challenged the claim made by the 1st respondent/plaintiff over the 3rd item of the suit 

property which is the land situated at Survey No. 352/1A. The appellant took a defence 

that  when  the  1st item  of  the  suit  property  was  sold  in  favour  of  the  1st 

respondent/plaintiff through sale deed dated 27.11.1997, a sketch was annexed along 

with the sale deed which clearly showed that 1.80 acres was conveyed in favour of the 

1st respondent/plaintiff and the rest of the property was retained by Ramasamy Gounder. 

Similarly while executing the sale deed dated 5.12.1997, Kumarasamy had conveyed the 

entire property described in the 2nd item of the suit schedule measuring 2.20 acres in 

favour of the 1st respondent/plaintiff. The actual dispute was raised with respect to the 

3rd item of the suit property wherein the appellant took a stand that Kumarasamy, his 

wife  and  children  executed  the  sale  deed  dated  23.1.1998in  favour  of  the  1st 

respondent/plaintiff without any right or title over the said property. The appellant also 

challenged the so called family arrangement which was also marked as Ex.A10/B10 relied 

upon by the 1st respondent/plaintiff in this regard. The appellant claimed the right and 

title over the entire 42 cents in Survey No. 352/1A and completely denied the right and 

title of the 1st respondent/plaintiff in this property.
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8.The Trial  Court conducted separate trial  and delivered separate judgments in 

both the suits. O.S. No. 15 of 2000 filed by the appellant was allowed through Judgment 

and Decree dated 23.12.2010. O.S. No. 447 of 2004 filed by the 1st respondent/plaintiff 

was dismissed in entirety through Judgement and Decree dated 23.12.2010. Aggrieved 

by the same, the 1st respondent/plaintiff filed two appeals in A.S. No. 2 of 2011 and A.S. 

No.  3  of  2011  before  the  Sub  Court,  Rasipuram and  the  lower  Appellate  Court  on 

re-appreciation of the oral and documentary evidence and after considering the findings 

of  the  Trial  Court,  allowed  both  the  appeals  through  Judgment  and  Decree  dated 

23.8.2011 and thereby the suit filed by the appellant in O.S.No.15 of 2000 was dismissed 

and the suit filed by the 1st respondent/plaintiff was decreed as prayed for. Aggrieved by 

the same, these Second Appeals have been filed before this Court..

9. When the Second Appeals were admitted, the following substantial questions of 

law were framed by this Court:

a) Whether the Lower Appellate Court went wrong in relying upon 

the  contents  of  the  document  dated  15.09.1975  (Ex.B10/Ex.A10),  when 

there was no mention about the said  document  either  in  the sale  deed 

dated 18.02.1998 (Ex.A1/Ex.B1) executed in favour of the appellant or in 

the sale deeds dated 27.11.1997, 05.12.1997 and 23.01.1998 (Ex.A1/B1, 

A2/B2 and A3/B3) executed in favour of the 1strespondent and also in the 
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pleadings  and  thereby,  whether  this  document  will  prevail  upon  the 

registered  document  executed  in  favour  of  the  appellant  under 

(Ex.A1/Ex.B1)?

b) Whether the findings of the Lower Appellate Court can be termed 

as perverse due to improper appreciation of oral and documentary evidence 

available on record?

10. Heard  Mr.K.V.Sundararajan,  learned  counsel  for  the  appellant  and 

Mr.N.Manokaran,  learned  counsel  for  the  respondents.  This  Court  carefully 

perused the materials available on record and the findings of the Courts below. 

11. Even  during  the  course  of  arguments,  this  Court  found  that  the 

Judgment and Decree of the trial Court with respect to the 1st and 2nd items of the 

suit property in O.S. No. 447 of 2004, does not require any interference since the 

appellant was not claiming any right over those properties. The actual dispute was 

only with regard to the 3rd item of the suit property situated at Survey No.352/1A 

measuring  an  extent  of  42  cents.  Therefore,  this  Court  directed  the  counsel 

appearing on either side to address their arguments by focusing on the 3rd item of 

the suit property in O.S.No.447 OF 2004 and the dispute that will be taken up for 

consideration in the Second Appeal will confine itself only with respect to the 3rd 
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item of the suit property. 

12. There is no dispute with regard to the fact that all the suit properties 

originally belonged to the family of Ramasamy Gounder. It is also an admitted fact 

that there was an oral partition wherein the joint family properties were divided 

among Ramasamy Gounder  and his  son Kumarasamy.  The total  extent  of  the 

property in Survey No. 352/1A is 4.42 acres and this has also not been disputed by 

both sides.

13.Out of the total extent of 4.42 acres, 1.80 acres was conveyed in favour 

of  the  1st respondent/plaintiff  by  Ramasamy  Gounderand  his  wife  Perumayee 

through a registered sale deed dated 27.11.1997. In the said sale deed, there is a 

specific reference to the oral partition between the said Ramasamy Gounder and 

his son Kumarasamy and there is no reference to any family arrangement that is 

alleged to have taken place in the year 1975. A sketch was annexed along with 

this sale deed and for proper appreciation, the same is extracted hereunder: 
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14. While describing the boundary, it was specifically stated that this property of 

1.80 acres is in the western side of the rest of the property in the same survey number 

belonging to Ramasamy Gounder and Kumarasamy. The above sketch shows the portion 

belonging  to  Kumarasamy  and  the  portion  belonging  to  Ramasamy  Gounder  on  the 

eastern side. 

15.The  1st respondent/plaintiff  purchases  an  extent  of  2.20  acres  from 

Kumarasamy through a registered sale deed dated 5.12.1997. Even in this sale deed, 

there  is  only  reference  to  the  oral  partition  between  Ramasamy  Gounder  and 

Kumarasamy and there is no reference to any family arrangement that is said to have 

taken place in the year 1975. While describing the boundaries, it has been specifically 

stated  that  this  2.20  acres  of  land  is  in  the  northern  side  of  the  land  belonging  to 

Ramasamy Gounder(even  though by mistake  it  has  been mentioned as  bjw;F /“ ”  This 

mistake  is  apparent  since  the  bjw;F“ ”  portion  has  already  been  described  as  the 

properties belonging to Karupattiyar Thottam and the lands belonging to Ganesan). It is 

seen  from  this  sale  deed  that  there  is  no  reference  to  any  property  belonging  to 

Kumarasamy on the southern side of the property that was conveyed under this sale 

deed.

16. The above said Kumarasamy executed a sale deed dated 23.1.1998 in favour 

of the 1st respondent/plaintiff wherein he along with his wife and children conveyed an 

10 / 24



S.A.Nos.257 & 260 of 2012

extent of 20 cents out of 40 cents in Survey No. 352/1A. This is the sale deed which is 

the reason for the controversy. Even in this sale deed, there is only reference to the oral 

partition between Ramasamy Gounder and Kumarasamy and there is no reference to the 

family arrangement that is alleged to have taken place in the year 1975. While describing 

the boundaries, it is stated that this property is in the east west and south of the property 

that was already conveyed through the sale deed dated 5.12.1997 through which 2.20 

acres was conveyed in the same survey number.

17. After the above sale deed was executed, a rectification deed also came to be 

executed on 23.1.1998,marked as Ex.A11 wherein the description of the property in the 

earlier sale deed dated 5.12.1997 was sought to be rectified as follows: 

gpiHj; jpUj;jYf;F gpdg[ rhpahd brhj;J gj;jpuk;

nryk;  hp/o/ehkfphpg;ngl;il  rg;hp/o//ehkfpfhpg;ngl;il  njh;t[epiy  ngU:uhl;rpf;F  cl;gl;l 

mhpahf;ft[z;lk;gl;o fpuhkj;jpy;  v';fSf;F nkw; brhd;dtpgug;go ghj;jpjag;gl;L mDgtpj;Jf; bfhz;L 

te;J rh;nt vz;:  352-1 epyKk;. rh;nt vz;:  ? 352-2V epyKk; ,izf;fg;gl;L epycilikg; gjpt[ 

nkk;ghl;Lj; jpl;lj;jpy; gl;lh vz; :  ? 425/ rh;nt vz; :  ? 352-1V be/g";ir bcwf;nlh; 1/79/0 f;F 

Vf;fh; 4/42 jPh;it U:gha; 2/73 vd;W cl;g[phpt[ bra;ag;gl;L cssjpy;. fUg;gl;oahh;  njhl;lj;J fnzrd; 

epyj;Jf;Fk;/  // (bjw;F)  brd;whad;  njhl;lj;J br';nfhlf; ft[z;lh; tifauh epyj;Jf;Fk; (nkw;F)

 uhrhkpf;f[tz;lh; epyj;Jf;Fk;.  fpHnkyhfr; bry;Yk; g";rhaj;Jg; ghijf;Fk;/  //  //// (tlf;F) c';fSf;F 

ghj;jpag;gl;l Vf;fh; 1/80 epyj;Jf;Fk; ///////// (fpHf;F) ,jd; kj;jpapy; g[";ir Vf;fh; 2//20 ,uz;L Vf;fh; 

,UgJ brz;l; cs;s epyk; g{uht[k;/ B &  rh;nt vz; :  ? 352-1V epyj;jpYs;s fpzW.1/Yk;.   B & 

fpzw;wpy; v!;/rp/?71?y; ,izj;Js;s 7  bcr;gp kpd;rhu nkhl;lhh;/1/Yk; mjd;rfy kpc½  &dhp rhkhd;fspYk; 

brf;a{hpl;o oghrpl; cl;gl bghJtpy; ngh; ghjp ghj;jpaKk;.  B & fpzw;Wf;F Vw;gl;l thhp. tha;;f;fhy;. 

Vj;jy; Kjyhd rfy ghj;jpa';fSk;. Rje;jpu';fSk;/
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,jpy;  fz;l  epyj;Jf;F  bjd;g[wk;  bry;Yk;  fpHnky;  g";rhaj;Jg;  ghijapd;  tHpahf 

Ml;fs;. fhy;eilfs; . tz;o. thfdhjpfs;. yhhp. ouhf;lh;. blk;ngh kw;Wk; rfy etPd thfd';fSld; 

nghftu Vw;gl;l jlghj;jpaKk;  gpd;Dk; ,jpy;  fz;l brhj;Jf;F K:yj!;jhnt$%fspd;go Vw;gl;l rfy 

ghj;jpa';fSk; chpikfSk; Mfnkw;brhd;ditfs; g{uht[k;/

1/ Sd/-

2/ xk;-/

3. Sd/-

4/ xk;-/

18.It is clear from the above that the description of the boundary on the southern 

side  of  the  property  was  rectified  and  consciously  the  words  “lands  belonging  to 

Ramasamy Gounder” has been struck of. 

19. Ramasamy Gounder and his wife Perumayee execute a registered sale deed 

dated 18.2.1998 in favour of the appellant and conveyed 42 cents in Survey No. 352/1A 

in favour of the appellant. The description of the boundaries is perfectly in line with the 

earlier sale deed dated 27.11.1997 and 5.12.1997. The real controversy involved is as to 

whether Ramasamy Gounder had the right and title to convey 42 cents to the appellant 

under the oral partition or he was entitled only for 20 cents and the balance 20 cents was 

actually  owned  by  his  son  Kumarasamy  which  he  had  conveyed  to  the  1st 

respondent/plaintiff through sale deed dated 23.1.1998. 

20.There was no reference to the family agreement dated 15.9.1975 in any of the 

sale deeds that were marked in the suits. In fact, even when the suit was filed in O.S. 
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No. 447 of 2004, there was no reference to the family arrangement. This document was 

introduced for the first time by amending the plaint in the year 2005 pursuant to the 

orders passed in I.A.No. 33 of 2005. A careful reading of the family agreement dated 

15.9.1975 shows that the parties  have agreed to enjoy the properties  in Survey No. 

352/1A in a particular manner. There is no reference to any oral partition that took place 

between the parties, in this document. The core dispute revolves around this document 

and  it  has  to  be  seen  how  far  this  document  can  be  acted  upon  and  whether 

Kumarasamy can trace his right with respect to 20 cents of land in Survey No. 352/1A 

and which he conveyed to the 1st respondent/plaintiff. It must also be seen as to how far 

it will affect the oral partition that had already taken place between Ramasamy Gounder 

and his son whereby Ramasamy Gounder had acquired rights for the entire 42 cents in 

Survey No. 352/1A which was conveyed to the appellant.

21. This Court will now deal with the findings of the Trial Court in this regard. The 

Trial Court took into consideration the earliest available document which is the sale deed 

dated  27.11.1997  that  was  executed  in  favour  of  the  1st respondent/plaintiff  by 

Ramasamy Gounder and his wife conveying 1.80 acres of land. The Trial Court took into 

consideration the sketch that was annexed along with this  document and found that 

Kumarasamy  did  not  have  any  right  or  title  over  the  42  cents  that  was  separately 

demarcated and was shown to belong to Ramasamy Gounder. This document specifically 

made reference  to the oral  partition and at this  point of time, there was no dispute 
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among the parties.  The Trial  Court  further  found that  the  1st respondent/plaintiff  as 

aware about this fact and inspite of the same, proceeded to purchase 20 cents of land 

from Kumarasamy through sale deed dated 23.1.1998.

22. The Trial Court also took into consideration the consistent stand taken in all 

the documents where there was only reference to oral partition. All of a sudden during 

the pendency of the suit, the family agreement dated 15.9.1975 was introduced. If really 

this document was available from the year 1975, the Trial Court found that there was no 

reason as to why it  did not find any mention in any of  the sale deeds executed by 

Ramasamy Gounder and his son Kumarasamy. Therefore the Trial Court doubted the very 

genuineness of Ex.A10 by assigning sufficient reasons. The Trial Court  found that this 

document has been subsequently created during the pendency of the suit and that it 

goes completely contrary to the earlier stand taken by the parties that there was a oral 

partition.

23. The Trial Court also took into consideration the other documents relied upon 

by the 1st respondent/plaintiff and found that the same does not establish the possession 

of the 1st respondent/plaintiff.

24.The  Trial  Court  also  took  into  consideration  the  rectification  deed  dated 

23.1.1998 which came to be executed on the same day when Kumarasamy conveyed 20 
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cents in favour of the 1st respondent/plaintiff and found that it was a clear afterthought 

through which the original stand taken in the sale deed dated 5.12.1997 with respect to 

the boundaries was sought to be amended. The Trial Court further found that the report 

filed by the Advocate Commissioner along with the sketch will not help the case of the 1st 

respondent/plaintiff and it cannot be used to establish the right and title in the property. 

The Trial Court also took into consideration the documents marked on the side of the 

appellant  and  found  that  the  appellant  is  in  possession  and  enjoyment  of  the  suit 

property.

25. The Trial Court individually dealt with the oral evidence of Kumarasamy who 

was examined as DW-3. He had stated in his evidence that there was no oral partition 

between him and his father. The statement runs contrary to the available documents 

which were executed by Kumarasamy. The Trial Court found the evidence of DW-3 to be 

totally unreliable. 

26. The mistake committed by the Trial Court was that the entire suit filed in O.S. 

No. 447 of 2004 was dismissed and it should have been decreed for the 1st and 2nd items 

of the suit properties and the dismissal should have confined itself only with regard to the 

3rd item of the suit property. 
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27. The Lower Appellate Court while reversing the Judgment of the Trial Court has 

placed heavy reliance upon Ex.A-10 family agreement. The Lower Appellate Court gave a 

finding to the effect that the plaint was amended in the year 2005 and averments were 

added in the plaint and the family agreement dated 15.9.1975 was introduced by the 1st 

respondent/plaintiff and for the amended plaint, no additional written statement was filed 

by the appellant. This was put against the appellant and it was taken that this document 

was admitted and hence the document can be relied upon. The learned counsel for the 

1st respondent/plaintiff attempted to support this finding of the Lower Appellate Court by 

relying upon the judgement of the Hon’ble Supreme Court in Gian Chand and Brothers 

and Another Vs.  Rattan Lal  alias Rattan Singh  reported in  (2013)  2 SCC 606.  The 

learned counsel submitted that it was obligatory on the part of the appellant to have 

specifically dealt with the amended plaint and file an additional written statement denying 

the document. It was contended that the non-filing of the additional written statement 

will  tantamount to admitting this document and hence the Lower Appellate Court was 

right in relying upon Ex.A10.

28. This Court is not convinced with the reasons assigned by the Lower Appellate 

Court and the submissions made by the learned counsel for the 1st respondent/plaintiff, 

to place reliance upon Ex.A10. It is the plaintiff who introduced this document for the first 

time during  the  pendency of  the suit  and there  was  absolutely  no reference  to this 

document in any of the earlier documents or even when the suit was filed in O.S. No. 447 
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of 2004. It must be borne in mind that this is an unregistered document which can be 

created at any point of time using an old stamp paper. The availability of old stamp 

papers in the market is an open secret and a document can always be created by utilising 

an old stamp paper. It is important to note that the very genuineness of the document 

marked as Ex.A10 was under question since it popped up all of a sudden in the year 2005 

and more particularly, after the suit was filed in the year 2004. The appellant was a third 

party purchaser and his vendors namely Ramasamy Gounder and his wife Perumayee had 

died even during the pendency of the suit. Therefore, there was no occasion for the 

appellant to even examine them about the veracity of Ex.A10. Even though PW-3 was 

examined to prove this document since he stood as a witness,  that by itself  will  not 

establish that this document can be acted upon by the Court. 

29. This  Court  must  keep in mind the crucial  fact  that Ex.A-10  which was an 

unregistered document was attempted to be put against registered sale deeds and a new 

right was sought to be created in favour of Kumarasamy for an extent of 20 cents in 

Survey No. 352/1A. At this juncture, a reference can be made to the Judgement cited by 

the learned counsel for the appellant in Maya Devi v. Lalta Prasad reported in (2015) 5 

SCC 588. The relevant portion in the judgment is extracted hereunder:

“15.  B o t h  the  C o u r t s  bel o w  have  pre f e r r e d  the  vie w  that  the  A p p e l l a n t ,  wh o  has  been  in  

pos s e s s i o n  fro m  the  date  of  the  exe c u t i o n  of  the  reg i s t e r e d  G P A  in  her  favo u r ,  has  be en  

int r o d u c e d  into  the  sce n e  in  ord e r  to  def e a t  the  inte r e s t s  of  the  res p o n d e n t ,  whi c h  is  a  

per v e r s e  app r o a c h  for  rea s o n s  that  shal l  be  pre s e n t l y  expla i n e d .  Th e  doc u m e n t s  

pur p o r t e d l y  in  favo u r  of  the  res p o n d e n t - de c r e e - hol d e r  are  unr e g i s t e r e d  and  the  alle g e d  
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pay m e n t  ma d e  by  him  to  Shr i  P r e m  C h a n d  Ve r m a  is  in  ca sh .  Th e r e f o r e ,  ther e  is  no  

just i f i c a t i o n  for  favo u r i n g  the  view  that  the  alle g e d  tran s a c t i o n  bet w e e n  Shr i  P r e m  

C h a n d  Ve r m a  and  the  resp o n d e n t - dec r e e - hold e r  was  gen u i n e l y  pr io r  in  time  to  the  

exe c u t i o n  of  the  reg i s t e r e d  po w e r  of  attor n e y  in  favo u r  of  the  app e l l a n t  Smt.  M a y a  D e v i  

by  Smt .  N i r m a l  V e r m a ,  and  the  for m e r  sim u l t a n e o u s l y  and  con t e m p o r a n e o u s l y  was  put  

int o  pos s e s s i o n  of  the  pr o p e r t y  by  the  latte r . ”

30. The Hon’ble Supreme Court has held that the probative value of a document 

has to be assessed strictly when it  creates a new right in favour of a party. Such a 

document must be proved beyond doubts when it is put against registered documents 

where the same parties are involved and the unregistered document does not even find a 

mention in those registered documents.

31.This  Court  has  to deal  with this  issue  by getting into the fundamentals  by 

placing reliance upon the definition of the term “proved” as defined under Section 3 of 

the  Indian  Evidence  Act,  1872.  For  proper  appreciation,  the definition of  “proved” is 

extracted hereunder: 

 “Proved”. –  A fact is said to be  proved w h e n,  after considering the 

matters before  it, the  Court believes it to exist, or considers its 

existence  so  probable  that a  prudent  man  ought,  under  the 

circumstances of the  particular case, to act upon  the  supposition 

that it exists. 

32. To simply understand the above definition, it only means that anything which 

serves, either immediately or mediately, to convince the mind of the truth or falsehood of 
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a fact or proposition and the proof of matters of fact in general  are our senses,  the 

testimony of witnesses, the documents and the like. Proof does not mean proof to rigid 

mathematical demonstration, because that is impossible and it must only mean that such 

evidence as would induce a reasonable man to come to the conclusion. The degree of 

certainty which must be arrived at before a fact is said to be proved is what has been 

described in this section. The definition of proof centres around probability. It is beyond 

cavil that the Court while dealing with civil cases applies a standard of proof governed by 

preponderance of probabilities. It will be very relevant to take note of the Judgment of 

the Hon’ble Supreme Court in  NG Dastane Vs. SN Dastane reported in (1975) 2 SCC 

326, wherein the Hon’ble Supreme Court has succinctly explained how to balance the 

probabilities and the same is extracted hereunder: 

“The  bel i e f  reg a r d i n g  the  exi s t e n c e  of  a  fac t  may  thus  be  fou n d e d  on  a  

bal a n c e  of  pr o b a b i l i t i e s .  A  pru d e n t  ma n  fac e d  wi th  con f l i c t i n g  pro b a b i l i t i e s  

con c e r n i n g  a  fac t s i t u a t i o n  wi l l  act  on  the  sup p o s i t i o n  that  the  fac t  exi s t s ,  if  on  

wei g h i n g  the  var i o u s  pr o b a b i l i t i e s  he  find s  that  the  prep o n d e r a n c e  is  in  favo u r  of  

the  exi s t e n c e  of  the  par t i c u l a r  fact .  A s  a  pru d e n t  man ,  so  the  cou r t  app l i e s  this  test  

for  find i n g  wh e t h e r  a  fact  in  issu e  can  be  sai d  to  be  pr o v e d .  Th e  fir s t  step  in  this  

pr o c e s s  is  to  fix  the  pr o b a b i l i t i e s ,  the  se c o n d  to  wei g h  the m ,  thou g h  the  two  may  

ofte n  inte r m i n g l e .  Th e  imp o s s i b l e  is  wee d e d  out  at  the  fir s t  stag e ,  the  impr o b a b l e  

at  the  se c o n d .  W i t h i n  the  wid e  ran g e  of  pr o b a b i l i t i e s  the  cou r t  has  ofte n  a  di f f i c u l t  

ch o i c e  to  make  but  it  is  this  cho i c e  whi c h  ulti m a t e l y  det e r m i n e s  wh e r e  the  

prep o n d e r a n c e  of  pr o b a b i l i t i e s  lies .  Imp o r t a n t  issu e s  like  tho s e  whi c h  aff e c t  the  

statu s  of  par t i e s  dem a n d  a  clo s e r  sc ru t i n y  than  tho s e  like  the  loan  on  a  pr o m i s s o r y  

not e  :  "the  natu r e  and  grav i t y  of  an  issu e  nec e s s a r i l y  det e r m i n e s  the  man n e r  of  

atta i n i n g  rea s o n a b l e  sat i s f a c t i o n  of  the  truth  of  the  issu e".
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33. When the above test is applied to the facts of the present case, this Court 

finds that the Trial  Court has properly analysed the tenability of Ex.A-10 and given a 

finding that this document cannot be acted upon and the fact stated therein has not been 

proved. Ex.A-10 which is said to have come into existence in the year 1975 did not find 

place  in  any  of  the  registered  documents  executed  by  Ramasamy  Gounder  and 

Kumarasamy. Their consistent stand was that there was an oral partition 22 years before 

those registered documents were executed. Even at the time of filing the suit in O.S. No. 

447 of 2004, there was no mention about this document and all of a sudden it comes into 

existence in the year 2005. If the facts of the present case are placed before a prudent 

man, what will be his decision regarding the tenability of this document, is the test to be 

applied  even  by a  Court.  The prudent  man will  be  bewildered  by the  fact  that  this 

document of the year 1975 was not even mentioned in any of the earlier documents and 

what was mentioned was only the oral partition. He will be further taken aback by the 

fact that the 1975 document does not mention about the oral partition. He will develop 

further  doubt  about  this  document  since  this  document  alters  the  position  that  has 

already been taken by the respective parties in the registered documents. On balancing 

all these probabilities, he will only come to a conclusion that such a document did not 

really exist and it has been created subsequently to defeat the claims of the parties to the 

registered documents. This Court must also come to the very same conclusion as that of 

the prudent man. Accordingly, Ex.A-10 is held to be unreliable and the contents therein is 

held to be not proved and it cannot prevail upon the registered documents executed 

20 / 24



S.A.Nos.257 & 260 of 2012

between the parties.  The first  substantial  question of  law is  answered accordingly  in 

favour of the appellant. 

34.The learned counsel for the 1st respondent/plaintiff vehemently contended that 

Kumarasamy had already executed a sale deed in favour of the 1st respondent/plaintiff 

on 23.1.1998 conveying 20 cents in Survey No. 352/1A and the sale deed in favour of the 

appellant was only subsequent on 18.2.1998. Therefore, the appellant cannot be held to 

be a bonafide purchaser.  In the considered view of this Court, the point for consideration 

is as to whether Kumarasamy had the right to convey 20 cents of land in favour of the 1st 

respondent/plaintiff. Since this Court has already held that Ex.A10 cannot be relied upon, 

the  consequences  of  the  same  is  that  Kumarasamy  has  no  right  or  title  to  convey 

20 cents of land to the 1st respondent/plaintiff. It is only Ramasamy Gounder who had 

the right and title to convey 42 cents of land in Survey No. 352/1A in favour of the 

appellant and this document being executed subsequently does not in anyway take away 

the right of the appellant and the sale deed dated 23.1.1998 does not convey any right or 

title in favour of the 1st respondent/plaintiff and it will not come in the way of the right 

and title of the appellant with respect to the 42 cents of land which forms part of the 3rd 

item of the suit property in O.S. No. 447 of 2004 and which is the suit property in O.S. 

No. 15 of 2000. 
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35.The  Lower  Appellate  Court  was  completely  swayed  by  Ex.A-10  and  this 

document  was  taken  to  be  the  basis  for  rendering  a  finding  in  favour  of  the  1st 

respondent/plaintiff with respect to the third item of the suit property. To add weight to 

this finding, the Trial Court has relied upon the report of the Advocate Commissioner and 

found that the property has been split into two parts and that the Advocate Commissioner 

was not allowed to measure the property.  In the considered view of this Court, the 

report of the Advocate Commissioner will have no relevance since the main issue is with 

regard to the right and title of Kumarasamy in the third item of the suit property. This 

cannot be decided with the help of the report of the Advocate Commissioner. The Lower 

Appellate  Court  erroneously  placed  reliance  upon  the  report  of  the  Advocate 

Commissioner to decide on the right and title of the third item of the suit. Hence, this 

Court holds that the findings of the Lower Appellate Court with respect to the third item 

of the suit property in O.S. No. 447 of 2004 and the suit property in O.S. No. 15 of 2000, 

are  perverse  and  the  same is  as  a  result  of  improper  appreciation  of  the  oral  and 

documentary evidence. The second substantial question of law is answered accordingly. 

36. In view of the above discussion, this Court has absolutely no hesitation to 

interfere with the Judgment passed in A.S. No. 2 of 2011 and A.S. No. 3 of 2011, dated 

23.8.2011. Insofar as A.S. No. 3 of 2011 is concerned, the entire Judgment and Decree is 

set aside and the Judgment and Decree of the Trial Court is restored and consequently 

O.S.  No.  15  of  2000  is  decreed  as  prayed  for.   Insofar  as  A.  S.  No.  2  of  2011  is 
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concerned, the Judgment and Decree passed by the Lower Appellate Court is set aside 

only with respect to the third item of the suit property in O.S. No. 447 of 2004. With 

respect to the 1st and 2nd items of the suit properties, the same is decreed in favour of 

the 1st respondent/plaintiff. 

37. In  the  result,  both  the  Second  Appeals  are  allowed  in  the  above  terms. 

Considering the facts and circumstances of the case, there shall be no order as to cost. 

Consequently, connected miscellaneous petitions are  closed.
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