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O R D E R 

 This appeal filed by the assessee is directed against the order of the 

Commissioner of Income-tax (Appeals), National Faceless Appeal Centre (NFAC), 

Delhi [hereinafter referred to as "CIT(A)" for short] dated 27.07.2023 passed 

under Section 250 of the Income Tax Act, 1961 [hereinafter referred to as "the Act" for 

short] for the Assessment Year (AY) 2012-13. 

 

2. The Grounds of appeal are as under :- 

 

 “1.  The learned Commissioner of Income Tax (Appeals), NFAC, Delhi has erred in 
confirming the action of the AO in issuing notice u/s 148 of the I.T. Act, 1961 and 
reopening the assessment. 
 
2.  The learned Commissioner of Income Tax (Appeals), NFAC, Delhi has erred in 
confirming the addition of Rs.39,77,209/- made by the Assessing Officer as alleged 
unaccounted business income. 
 
3.    The learned Commissioner of Income Tax (Appeals), NFAC, Delhi has erred in 
confirming the addition treating the sale proceeds of shares as unexplained cash credits 
u/s 68 of the Act ignoring the fact that the shares have been treated as stock in trade 
and business income has been offered to tax by the appellant. 
 
4.   The learned Commissioner of Income Tax (Appeals), NFAC, Delhi has erred in 
confirming the addition made by the Assessing Officer relying on the decision in the 
case of Swati Bajaj reported in 446 ITR 56 (Cal) where assesse had earned LTCG as sale 
of shares as against business income declared on trading of shares.” 
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3. The assessee filed return of income for AY 2012-13 on 21.07.2012 declaring total 

income of Rs.2,36,390/-.  After receiving the information, it was observed that VAS 

Infrastructure Ltd. is a penny stock which has been used to provide accommodation 

entry of bogus Long Term Capital Gain (LTCG)/loss to the beneficiaries. As per the 

information, the assessee is one of the beneficiaries/members of this accommodation 

entry syndicate.  The assessee has not furnished the details of transaction; therefore, 

the case was reopened u/s. 147 of the Act.  Notice u/s 148 of the Act was issued on 

23.03.2019 after recording reason and obtaining necessary approval from the 

competent authority.  In response to the said notice, the assessee filed return of 

income on 08.04.2019 declaring total income of Rs.2,36,390/-.  Notice u/s 143(2) of the 

Act was issued on 12.04.2019.  The reason recorded for reopening the assessment was 

provided on 16.04.2019.  The notice u/s 142(1) r.w.s. 129 of the Act was issued on 

09.09.2019 along with a questionnaire.  In response to the said notice, the assessee did 

not file the required details as mentioned in the assessment order, but the assessee 

furnished the details on 01.11.2019 and stated that income from share trading activity 

– both delivery based and non-delivery based – are shown in the profit and loss 

account of the assessee and all the said income form part of total income as disclosed 

by the assessee in his return of income for the period under consideration.  The 

assessee also furnished the demat account.  After taking cognizance of the same, the 

Assessing Officer made addition of Rs.39,77,209/- in respect of sale of VAS 

Infrastructure Ltd. and treated the same amount as unaccounted business income.   

 

4. Being aggrieved by the Assessment Order, the assessee filed appeal before the 

CIT(A). The CIT(A) dismissed the appeal of the assessee. 

 

5. The Ld. AR submitted that the assessee has not claimed Short Term Capital 

Gain or Long Term Capital Gain in respect of the sale of scrip i.e. “VAS Infrastructure 

Ltd.”   The ld. AR further submitted that the assessee has given all the details related 

to the purchase of the said scrip and further submitted that the assessee has purchased 

the sale stock of 37,788 equity shares through M/s. Rajvi Stock Brokers Pvt. Ltd. and 
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sold the said scrip at Rs.39,76,803/-, which resulted the net profit of Rs.9,204/-  and 

the same was duly offered to tax by the assessee.  The ld. AR submitted that share 

difference account in the scrip “VAS Infrastructure Ltd.” determining the profit at 

Rs.9,203.82 was properly reflected in the audited books of accounts.  The Assessing 

Officer at no point of time doubted the purchase of the shares as it was the genuine 

purchase.  The ld. AR further submitted that the Assessing Officer merely referred the 

notice issued u/s 133(6) of the Act, but there was no details upon to whom the notices 

were issued.  As relates to the selling of the said shares, the same was properly done 

through SEBI registered broker and all the details were before the Assessing Officer as 

well as before the CIT(A). 

 

6. The Ld. DR relied upon the Assessment order and the order of the CIT(A).  

 

7. Heard both the parties and perused all the relevant material available on 

record. It is pertinent to note that the Assessing Officer has made the addition on 

account of unaccounted business income in respect of selling of the scrip “VAS 

Infrastructure Ltd.”, but in fact the assessee was majorly dealing with trading 

activities and that was not disputed at any point of time.  It is further noticed that the 

assessee has not claimed any Long Term Capital Gain or Short Term Capital Gain as 

well as any loss in respect of these trading of shares.  From the perusal of purchase 

and selling of shares/scrip of VAS Infrastructure Ltd., the assessee has given all the 

details to the Assessing Officer during the assessment proceedings, including the 

details of brokers, details of transactions, credit notes, D-mat account, transaction 

details which were not taken into account either by the Assessing Officer or  by the 

CIT(A).  The summons issued to Shri Ramesh Ajwani, who is an entry provider as per 

the Assessing Officer, has nothing to do with the assessee and the said statement was 

not at all verified by the Assessing Officer as well as the assessee was not given any 

opportunity of confronting this statement.  The assessee has rightly claimed the said 

trading as business income and, therefore, the decision of Hon’ble Kolkata High Court 

in the case of Swati Bajaj will not be applicable in the present case.  The sale proceeds 

of shares were properly explained by the assessee through the documentary evidence 
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which was filed before the Assessing Officer as well as before the CIT(A).  Thus, the 

Assessing Officer as well as the CIT(A) was not right in making/confirming the 

addition to that effect.  

8. In result, appeal of the assessee is allowed.   

Order pronounced in the open Court on this 31st day of January, 2024. 

 
 

                           Sd/- 
 
          (SUCHITRA KAMBLE) 

                                                 Judicial Member 
Ahmedabad, the 31st day of January, 2024  
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