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District :Murshidabad.

IN THE COURT OF ADDITIONAL SESSIONS JUDGE,
1st COURT, LALBAGH, MURSHIDABAD

State of West Bengal

......... Prosecutor.

-\V/s-

1. Basudeb @ Basu @ Biswa Dev @ Biswadeba Mondal
2. Mithun Das
3. Akash Mandal &
4. Arun Mandal
....Accused persons.

Under Section 6 /14/15 POCSO Act

&

Section 376 D/ 506 of IPC & 67B of IT Act.
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(Details of FIR/Crime and Police Station)

Complainant

State of West Bengal
OR

Name of the Complainant-
( Defacto Complainant- identity not disclosed )

Represented By

Name of the Advocate-
Bivas Chatterjee
( Special PP appointed by Govt. Of West Bengal
Notification no. 4891- C/PE-04/2023 ( Part)
Dated 14.08.23)

Accused

Name with all Particulars (Al)-

1] Basudeb @ Basu @ Biswa Dev @
Biswadeba Mondal ; 2] Mithun Das ; 3] Akash
Mandal &4] Arun Mandal

Represented By

Name of the Advocates-
1] Golam Rasul ;
2] Koushik Dey ;
3] Shyamal Dey ;
4] Sanjay Haldar ( Legal Aid Counsel)

Form - B

Date of Offence 09-10-2021
Date of FIR 23-11-2021
Date of Charge-sheet 19-01-2022

11-08-2023

17-09-2023
Date of Framing of Charges 10-06-2022

29-08-2023
Date of commencement of Evidence 04-08-2022
Date on which Judgment is reserved 13-10-2023
Date of the Judgment 17.10.2023
Date of the Sentencing Order, if any 18.10.2023
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,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 6 of the
POCSO Act;
Rigorous
Imprisonment
for life, which
ishall mean
imprisonment
for the
remainder of
their natural
life and to pay
fine of
Rs.50,000/-
,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 376DA
of the Indian
Penal Code ;
Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.20,000/-

Rank of[Name of the|Date of Date of|Offenses Whether  [Sentence imposed [Period  of
the Accused arrest release onicharged  jacquitted or [(Substantive) Detention
/Accused Bail with convicted Undergone
during Trial
for purpose
of  Section
428 CrPC
1 Basudeb @] 23.11.21 | Custody | 6/14/15 | CONVICTED Rigorous 1 Years 11
Basu @ Biswa trial POCSO Imprisonment month
Dev @ ACT fﬁrlllafe, which 27 days.
- shall mean
Blswade_ba & imprisonment
Mondal ; for the
376 DA/506 remainder of
IPC their natural
& life and to pay
67B 1 T ACT fine of
Rs.50,000/-
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,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months more,
for commission
of the offence
punishable under
Section 506/34
of the Indian
Penal Code;
Rigorous
Imprisonment
for 5 ( five )
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 14 of
the POCSO Act ;
Rigorous
Imprisonment
for 3 ( three)
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 15 of
the POCSO Act
:&Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.60,000/-
,(Rupees Sixty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
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punishable under
Section 67B of
the Information
Technology Act,
2000.

Mithun Das ;

23.11.21

Custody
trial

6/14/15
POCSO
ACT

&

376 DA/506
IPC
&

67B | T ACT

Rigorous
Imprisonment
for life, which
ishall mean
imprisonment
for the
remainder of
their natural
life and to pay
fine of
Rs.50,000/-
,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 6 of the
POCSO Act;
Rigorous
Imprisonment
for life, which
ishall mean
imprisonment
for the
remainder of
their natural
life and to pay
fine of
Rs.50,000/-
,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 376DA
of the Indian
Penal Code ;
Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )

1 Years 11
month
27 days
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months more,
for commission
of the offence
punishable under
Section 506/34
of the Indian
Penal Code;
Rigorous
Imprisonment
for 5 ( five )
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 14 of
the POCSO Act ;
Rigorous
Imprisonment
for 3 ( three)
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 15 of
the POCSO Act
:&Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.60,000/-
,(Rupees Sixty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 67B of
the Information
Technology Act,
2000.

IAkash Mandal | 23.11.21 | Custody 6/14/15 Rigorous 1 Years 11
POCSO
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trial ACT Imprisonment month
& for life, which 27 days
ishall mean
376 DA/506 imprisonment
IPC for the
& remainder of
67B1TACT their natural
life and to pay
fine of
Rs.50,000/-

,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 6 of the
POCSO Act;
Rigorous
Imprisonment
for life, which
ishall mean
imprisonment
for the
remainder of
their natural
life and to pay
fine of
Rs.50,000/-
,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 376DA
of the Indian
Penal Code ;
Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months more,
for commission
of the offence
punishable under
Section 506/34
of the Indian
Penal Code;
Rigorous
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Imprisonment
for 5 ( five )
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 14 of
the POCSO Act ;
Rigorous
Imprisonment
for 3 ( three)
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 15 of
the POCSO Act
:&Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.60,000/-
,(Rupees Sixty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 67B of
the Information
Technology Act,

2000.
I/Arun Mandal ; | 07.05.23 | Custody | 6/14/15 Rigorous 5 months
trial POCSO Imprisonment 12 d
ays
ACT for life, which y
ishall mean
& imprisonment
for the
376 DA/506 remainder of
IPC their natural
& life and to pay

67B 1 T ACT
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fine of
Rs.50,000/-
,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 6 of the
POCSO Act;
Rigorous
Imprisonment
for life, which
shall mean
imprisonment
for the
remainder of
their natural
life and to pay
fine of
Rs.50,000/-
,(Rupees fifty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for one (01)
year, more for
commission of
the offence
punishable under
Section 376DA
of the Indian
Penal Code ;
Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months more,
for commission
of the offence
punishable under
Section 506/34
of the Indian
Penal Code;
Rigorous
Imprisonment
for 5 ( five)
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
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payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 14 of
the POCSO Act ;
Rigorous
Imprisonment
for 3 ( three)
years and to pay
fine of
Rs.20,000/-
,(Rupees Twenty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 15 of
the POCSO Act
:&Rigorous
Imprisonment
for 2 ( two )
years and to pay
fine of
Rs.60,000/-
,(Rupees Sixty
Thousand) each,
in default of
payment of fine,
to suffer
further Rigorous
Imprisonment
for 2 ( two )
months, more
for commission
of the offence
punishable under
Section 67B of
the Information
Technology Act,
2000.




11| Page

CNR No. WBMD08-001307-2021

POCSO 56 of 2021
PT No.-09 (06) 2022 & 10(08)2023

Form-C

LIST OF PROSECUTION / DEFENCE/ COURT WITNESSES

A. Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,
EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)

P.W.1 SUSANTA DAS Scribe

P.W. 2 MOTHER OF V.G. Defacto complainant

PW.3 VICTIMGIRL (V.G.) ictim Girl

P.W. 4 DR. NIRMAL KUMAR [First Doctor who examined the VG.
SAHU

P.W.5 DR. DEBASIS BISWAS Second Doctor of the VG.

P.W. 6 SANDIP DAS Civic Volunteer/ Seizure witness

P.W.7 IMDADUL SK. Civic Volunteer/ IT Expert

P.W.8 DR.CHITRAKSHYA Assistant Director, SFSL, Kolkata.
SARKAR

P.W.9 SUBRATO SARKAR Scientist, CFSL, Pune

P.W.10 [PRONOY DAS Photographer

PW.11 |S.I. JHATULAL MONDAL [irst 1O

P.W.12 [Inspector Goutam Mitra Final 10.

B. Defence Witnesses, if any: (NIL)

RANK NAME

DW 1
DW 2
DW 3

C. Court Witnesses, if any: (NIL)

NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,
EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)

RANK NAME NATURE OF EVIDENCE
(EYE WITNESS, POLICE WITNESS,
EXPERT WITNESS, MEDICAL WITNESS,
PANCH WITNESS, OTHER WITNESS)
Cw1
CW 2
CwW 3
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LIST OF PROSECUTION / DEFENCE / COURT EXHIBITS

A. Prosecution:

Sr. No. Exhibit Number Description
1 Ext. P1/PW1 as a whole Written Complaint
2 Ext. P1/1/PW?2 Signature of PW2 on the Written Complaint
3 Ext. P1/2/PW?2 Signature of PW2 on formal F.I1.R
4 Ext. P1/3/PW11 Endorsement on the written complaint
5 Ext. P1/4/PW11 Formal FIR
6 Ext. P2/PW2 First Medical Document of V.G. at Lalbagh

Hospital dated 24.11.2021.

7 Ext. P2/1/PW3 Signature of the VG on Medical Report
dated 24.11.2021.

8 Ext. P2/2/PW4 as a whole  [First Time Medical Report of V.G.

9 Ext. P2/3/PW11 Signature of Trishna Das, LC on medical
document

10 |Ext. P3/PW2 Seizure List of wearing apparels of V.G. dated
24.11.2021

11  [Ext.P3/1/PW3 Signature on Seizure List and identification
of P3/PW2

12  |Ext. P4/PW2 as a whole Medical Examination report of the VG dated
27.11.2021.

13 [Ext. P4/1/PW3 Signature on Medical document after
medical examination by VG on 27.11.2021.

14  [Ext. P4/2/PW11 Signature of LHG, Ruby Dutta on medical
document

15 [Ext. P5/PW?2 as a whole DVD containing videos of V.G.

16 [Ext. P6/PW2 Signature of PW2 on seizure list

17 [Ext. P6/1/PW3 Signature on the seizure list of birth
certificate of the V.G.

18 [Ext. P6/2/PW11 Seizure list dated 27.11.2021.

19 [Ext. P7/PW2 Zimmanama bond

20 |[Ext. P8/PW2 GD Complaint done on loss of Birth
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Certificate dated 02.09.2023

21  |[Ext. P9/PW?2 as a whole Certified Copy of Birth Certificate

22  |[Ext. P10/PW3 Statement of VG u/s 164 Cr.P.C.

23  |[Ext. P11/PW3 as awhole |[SEAGATE made HDD of 1TB capacity marked
as “CFSL-P/426/DFD/55/2022/Data-I" (Hard
Disc A)

24  [Ext. P11/1/PW9 Label on the Envelope containing SEAGATE
made HDD of 1TB capacity marked as “CFSL-
P/426/DFD/55/2022/Data-1 (Hard Disc A)

25 |Ext. P12/PW4 Requisition slip in respect of seeking the
medical examination and opinion of the VG
sent on 23.11.2021 by Murshidabad PS duly
received by Medical Officer of Lalbagh SD
Hospital.

26  |P13 as a whole (formal Original report of CFSL Assam marked

proof dispensed with) Exhibit U/s 294 of Cr.P.C. vide Order no. 51
dated 18.09.2023.

27  |Ext. P14/PW6 as a whole  [Seizure list dated 28.11.2021.

28  |[Ext. P15/PW7 Seizure list dated 24.11.2021 on seizure of :
OPPO mobile phone along with one DVD
containing two videos

29 |[Ext. P16/PW7 Certificate U/s 65B Indian Evidence Act
dated 24.11.2021.

30 |Ext. P17/PW8 Certificate U/s 65B Indian Evidence Act
dated 03.03.2023

31 |Ext. P18/PW8 \Voice transcription prepared by PWS8.

32 |Ext. P19/PW8 as a whole  [Requisition from Court and receipts from
SFSL

33 |Ext. P20/PW8 as a whole  [Report of SFSL, Kolkata dated 10.05.2023

34  |Ext. P21/PW8 Signature of PW8 on label of HDD

35 [Ext. P22/PW8 Signature of PW8 on another HDD

36 |Ext. P22/1/PW9 Signature of PW9 on another envelope

containing SEA GATE HDD marked Exh-B
(P22/PW8).
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37 |Ext. P23/PW8 as a whole  Voice transcript of Basudeb Mondal along
with SD card with SD card
38 |Ext. P24/PW8 as a whole  Voice transcript of Mithun Das along with
with SD card SD card
39 |Ext. P25/PW8 as a whole  |Voice transcript of Arun Mandal along with
with SD card SD card
40 |[Ext. P26/PW8 as a whole  |Voice transcript of Akash Mandal along with
with SD card SD card
41  |Ext. P27/PW8 as a whole  |micro SD card containing gait video of
accused along with signature with seal of the
witness U/s 65B Evidence Act dated
03.03.2023
42  |[Ext. P28/PW9 received requisition dt. 10.05.2023 for
forensic examination Under case File NO.
CFSL(PUN)/426/DF/55/22/1893 containing
one brown colour sealed parcel.
43  |Ext. P29/PW9 as a whole  [The entire report along with the receptacle
44  |Ext. P30/PW11 Requisition to cause examination of V.G. U/s
161 Cr.P.C.
45  |Ext. P31/PW11 Rough sketch map
46  |Ext. P31/1/PW11 Index of Rough Sketch
47  |Ext. P32/PW11 Second requisition slip which sent to the
Superintendent, Lalbagh SD Hospital on
27.11.2021 for medical examination of the
VG
48 |Ext. P33/PW11 requisition dated 27.11.2021 of the three PC
accused persons for their medical
examination, including their private parts.
49  |Ext. P34/P11 Formal Proof Medical reports of accused Akash Mondal
dispensed with
50 |Ext. P35/P11 Formal Proof [Medical reports of accused Basudeb Mondal
dispensed with
51 |Ext. P36/P11 Formal Proof [Medical reports of accused Mithun Das

dispensed with
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52  |Ext. P37/P11 Requisition for medical examination of
accused Arun Mondal .

53 |Ext. P38/P11 Medical report of accused Arun Mondal.

54  [Ext. P39/P12 as a whole Requisition slip along with the acceptance
memo of CFSL, Assam.

55 |Ext. X/1 Label containing VIVO Mobile phone sent to
CFSL, Pune.
B. Defence:
Sr. No. Exhibit Number Description
1  |Exhibit D-1/PW11 Custody Memo of Basudeb Mondal.

C. Court Exhibits: (NIL)

Sr. No. Exhibit Number Description

1  [Exhibit C-1/CW 1

2 [Exhibit C-2/CW 2

D. Material Objects:

Sr. Exhibit Number Description
No.
1 [MatExt. I Green Coloured Kameez and blue coloured

Salwar full pant of V.G.

2 |Mat Ext. Il as a whole. (Formal |One USB Flash drive San Disk-64 GB

proof dispensed with on consent). containing File Name: VID-20211123-
WAO0001.mp4 and File Name; VID-
20211123-WA0002.mp4, having data source
Ext.C (Frontech DVD) along with its Hash
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VValue and receptacles.

3 |Mat Ext. 111 as a whole. (Formal (One mobile phone handset (touch screen)
proof dispensed with on consent) with blue coloured cover, Make OPPO is,
with receptacles.
4 |Mat Ext. 1V as a whole. (Formal [One Frontech make DVD with storage
proof dispensed with on consent) (capacity 4.7GB /120 minute is found and the
same is with receptacles.
5 |Mat Ext. V as a whole. (Formal [The CD marked asECD/1in black coloured
proof dispensed with on consent) hand written, containing File Name: VID-
20211123-WA0001.mp4 and File Name;
VID-20211123-WA0002.mp4, having data
source Ext.C (Frontech DVD) along with its
Hash Value and receptacle.
6 |Mat Ext. VI as a whole with  |LAVA black coloured mobile phone seized
envelope from the accused Mithun Das.
7 |Mat Ext. VI1I as a whole along [VIVO mobile phone seized from the
with cover. custody of Basudeb Mondal.
8 [MatExt. VII/1 Sticker on the VIVO Mobile Phone given
by PW9.
9 [Mat Ext. VII/2 Envelope containing VIVO Mobile Phone.
10 Mat Ext. VIII SIM card of JIO bearing
N0.89918400500009853211
11 |Mat Ext. IX as a whole. San Disk Micro SD card of 32 GB bearing no.
8233DVFABOK marked Ext. 1/2 which |
examined and the same bears my signature
along with the envelope in which the same
contained marked for future identification.
12 |Mat Ext. X as a whole. brown envelope and box Containing , blue

coloured mobile phone with SIM and SD

card.

Starting with the words of the Supreme Court of Canada, in R

v.Seaboyer [ (1991) 2 S.C.R. 577, 650 (L'Heureux-Dubé &

Gonthier JJ, dissenting in part -Canada, Supreme Court).
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“"The woman who comes to the attention of the
authorities has her victimization measured against
the current rape mythologies, i.e., who she should
be in order to be recognized as having been, in the
eyes of the law, raped: who her attacker must be
in order to be recognized, in the eyes of the law,
as a potential rapist: and how injured she must be

in order to be believed.”

Here, in this context, reminding the role of we Judges,
holding trials, in matters involving horrid episode of
lustfulness on young children, shocking the conscience of the
society, our Hon'ble Apex Court, quite a long ago in pre
Nirbhya era, i.e much before promulgation of POCSO ACT ,
expressed some words of vigilance, which I find it pertinent

to mention before advancing further -

" JUSTICE DEMANDS. THE COURT AWARDS ™

Before parting with the judgement, with deep concern, we
may point out that all sexual assaults on female children
are not reported and do not come to light yet there is an
alarming and shocking increase of sexual offences
committed on children. This is due to the reasons that the
children are ignorant of the act of rape and are not able
to offer resistance and become easy prey for lusty brutes
who display unscrupulous, deceitful and insidious art of
luring female children and young girls. Therefore such

offenders who are menace to the civilised society should
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be mercilessly and inexorably punished in the severest

terms.

We feel that Judges who bear the Sword of Justice
should not hesitate to use that sword with the utmost
severity, to the full and to the end of the gravity of the

offences so demand.

[Madan Gopal Kakkad vs. Naval Dubey & another - (1992)3
SCC 204 concluding lines ]

With these, here, T am going to unravel an account of a sordid
and obnoxious incidents where few debauch, now stand to
trial, came up with a sinister design gratified their animated
passion on a young girl and captured their licencous overtures
in their cellular, in flagrant violation of human dignity, not to

say in blatant disregard to the law of the land.

PROSECUTION—CASE

The genesis of a shameless intrigue as unravelled by the
Prosecution, pruned of its unnecessary details, reads as

follows-

On 23.11.2021 the defacto complainant of this case, being the
mother of the victim, approached IC, Murshidabad PS, with a
hand written complaint, to the effect that, when her 16 years
old minor daughter, had been to her maternal uncle's place at
Hariganj before Durga Puja in the year 2021, she got
acquainted with accused Basudeb Mondal there and the said
Basudeb on 09.10.2021 at about 8 pm, in accompaniment of

other three accused persons viz. Mithun Das, Arun Mondal
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and Akash Mondal, came near the house of the maternal uncle
of the VG, called her up and the VG, in her naive ignorance,
responded to the same and came out of her maternal uncle's
place and while talking with the accused, reached near a
vacant place, where suddenly the accused persons pounced
upon her, got hold of her mouth, laid her on the ground and
firstly the accused Basudeb Mondal, raped her, while other
accused Mithun Das and Arun Mondal pressed her mouth,
hands and legs and the other accused Akash Mondal,
videographed the incident. Later all the accused, one by one,
raped her and thereafter threatened her that her naked
video with rape shots, will be made viral, if she dare to reveal
anything to anybody and further she will cost her life. The
VG, out of fear and shame, did not disclose the incident, at
her maternal uncle's place, but remained morrows and even
tried to take her own life. Contending further that it was, the
defacto complainant who tried to reason with her, while just
immediately thereafter, the videos containing sexually
explicit incident involving the VG, got viral and on being
enquired the VG disclosed the entire chronicle and broke
down. Finding no other alternatives, the defacto complainant

/mother approached IC, Murshidabad PS.

Thus though the victim-girl suffered ignominy on 09.10.2021
but the incident got reported on 23.11.2021, at the instance

of the mother of the VG being defacto complainant. The
identity of the victim girl, is deliberately kept undisclosed, in
this POCSO trial, to safeguard the interest of the child
throughout, in terms of the provisions, u/s 23 r/w 33(7) of
POCSO Act, 2012 and as such the victim girl, herein after
will continue to be referred to, as VG in short.

On receipt of the written complaint, the instant case being,

Murshidabad Police Station Case No. 513 of 2021 dated
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23.11.2021, under Section 376(DA)/506 of IPC read with
Section 6 of POCSO Act 2012, was initiated against all the
accused. Police swung into action, ftook up investigation,
arrested the accused, examined available witnesses, visited
the place of occurrence, caused medical examination of the
victim girl ( hereinafter referred to as VG for short ) at the
hospital and recording of her statement through lady ST u/s
161 Crpc & before Judicial Magistrate u/s 164 of Crpc,
collected medical papers, from Lalbagh Sub-divisional
Hospital, made seizures of wearing apparels of the victim her
birth certificate, also seized mobile phones of two accused,
as well that of the father of the VG, being the OPPO touch
screen mobile phone, where the obscene videos were sent,
caused extraction of the contents of the same, while the
accused Arun Mandal remained, absconding submitted charge
sheet being no. 03 of 2022 dated 19.01.2022, u/s 376DA of
IPC and 6 POCSO Act, against all the accused and cognizance
was taken by this Court on 20.01.2022. Thereafter on arrest
of accused Arun Mondal on 07.05.22 and the charge u/s
6/14/15 POCSO Act read with Section 376DA/506 of IPC
was framed against all the accused on 10.06.2022 and the
matter was taken up for evidence. On 04.08.2022 the
evidence of PW1/scribe was recorded, but on closure scrutiny
of case record, it was observed by this Court the prosecution
though submitted charge sheet, although the OPPO mobile
phone and the DVDs created on extraction of data from the
same, in the form of obscene videos, have not yet been
examined by forensic authorities and there has not been any
prayer from the side of the prosecuting agency in that regard
accordingly the matter was dropped from P Board, vide order
no. 27 dated 16.09.2022 and the matter was refixed for

report from forensic authority and as such, the proceeding
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was kept in halt, subject to submission of further
investigation report and meanwhile other VIVO mobile phone,
as seized from the accused Basudeb, was sent for extraction
of data and forensic examination, to CFSL, Pune. On finding
cyber ramification of the instant gang rape matter and
simultaneous inability of the existing special public prosecutor
to address the issue, this Court vide order no. 27 dated
22.12.2022, requested Ld. Legal Remembrancer and Ex-
officio Secretary, to the Government of West Bengal for
appointment of panel prosecutor as per GO No. 2360-
C/MISC-46/2015 dated 20.08.2015 in the interest of justice.
During further investigation, the other OPPO mobile phone as
seized from the father of the VG and data extracted DVDs
were also sent to CFSL, Pune, for forensic examination and
the subsequent IO, Inspector Gautam Mitra, on resumption of
further investigation also, after observing all formalities and
procedure and obtaining order from the Court, through
expert, caused photography and videography of the accused
for recording of their gestures postures etc. and did voice
and tattoo mark sampling in presence of the Ld. Judicial
Magistrate and sent the same for expert opinion to SFSL,
Kolkata and after collection of expert opinion from CFSL,
Pune in respect of the VIVO mobile phone of accused,
Basudeb Mondal, he submitted Supplementary Charge Sheet
No. 527 of 2023 dated 11.08.2023, u/s 376DA/506 of IPC
read with 6 POCSO Act and 67 of IT Act against the FIR
named accused persons, as aforesaid and the Court take
coghizance of the same vide Oder no. 44 dated 14.08.2023,
copy supplied. Thereafter, again after receipt of expert
opinion from CFSL, Assam and after consultation with
Superior submitted Supplementary Charge Sheet No. 598 of
2023 dated 17.09.2023 U/s 376DA/506 of IPC read with
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Section 6 POCSO Act and 67B of IT Act later on 18.09.2023
though in the interregnum Ld. Special PP was appointed in this
case at the instance of Ld. LR and Ex-officio Secretary to
the Government of West Bengal vide Order No. 4891-C/PE-
04/2023(Part) dated 14.08.2023, additional charge U/s 67B
of Information Technology Act, 2000, was added against the
accused persons on 29.08.2023 while interim victim
compensation to the +tune of Rupees one lac was
recommended by this Court to the minor VG, to be defrayed
at the instance of DLSA, Murshidabad, observing all
formalities Vide Order No. 46 dated 22.08.2023.

Thus the entire charge U/s 6, 14 & 15 POCSO Act, read with
Section 376DA/506/34 of IPC, along with 67B of IT Act,
2000 were framed against the accused in this case record on
two occasions i.e. 10.06.2022, followed by another one on
29.08.2023 and on the both occasions, the contents of
charge was read over and explained to each of the four of the
accused persons in Bengali, to which they all pleaded not

guilty and claimed to be tried.

Hence, this trial.

PER—CONTRA

The defence case, as it appeared from the trend of
cross-examination of the prosecution witnesses and also
from the answers given by the accused persons in course
of their examination under Section 313 Cr.P.C., is
basically banked upon the denial of the prosecution story,

where the accused persons abjured their guilt, with a plea
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of innocence. However no defence witness was adduced in

this case.

POINTS FOR RUMINATION:

From the rival cases of the respective parties following
poinfs have been cropped up for consideration and

determination:

1. Have the accused persons committed offence
punishable under sections 6, 14 & 15 POCSO Act
read with Section 376DA/506/34 of IPC, along
with 67B of IT Act, 2000 ?

2. Are the accused persons are liable to be convicted
for the offence charged with? And if so, what would

be the quantum of punishment?

E VIDENCE ON RECORD

To reserve its right to the judgment, the prosecution has

examined as many as twelve witnesses. They are;

List of witnesses:

PW. 1 SUSANTA DAS

P.W. 2 MOTHER OF V.G.

P.W. 3 VICTIM GIRL (V.G.)

PW. 4 DR. NIRMAL KUMAR SAHU

PW.5 DR. DEBASIS BISWAS
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P.W.

P.W.

P.W.

P.W.

P.W.

P.W.

P.W.
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6 SANDIP DAS

7 IMDADUL SK.

8 DR.CHITRAKSHYA SARKAR

9 SUBRATO SARKAR

10 PRONOY DAS

11 S.I. JTHATULAL MONDAL
12 INSPECTOR GOUTAM MITRA

This apart, following documents have been admitted into

evidence on the part of the prosecution:

Ext.

whole

Ext.

Ext.

Ext.

Ext.

Ext.

Ext.

Ext.

P1/PW1 as a

P1/1/PW2

P1/2/PW2

P1/3/PW11

P1/4/PW11

P2/PW2

P2/1/PW3

P2/2/PW4 as a

whole

Ext.

Ext.

P2/3/PW11

P3/PW2

Written Complaint

Signature of PW2 on the Written

Complaint
Signature of PW2 on formal F.I.R

Endorsement on the written

complaint
Formal FIR

First Medical Document of V.G. at
Lalbagh Hospital dated 24.11.2021.

Signature of the VG on Medical
Report dated 24.11.2021.

First Time Medical Report of V.G.

Signature of Trishna Das, LC on

medical document

Seizure List of wearing apparels of

V.G. dated 24.11.2021
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Ext.P3/1/PW3 Signature on Seizure List and
identification of P3/PW2.

Ext. P4/PW2 as a Medical Examination report of the VG
whole dated 27.11.2021.
Ext. P4/1/PW3 Signature on Medical document after

medical examination by VG on

27.11.2021.

Ext. P4/2/PW11 Signature of LHG, Ruby Dutta on

medical document

Ext. P5/PW2 as a DVD containing videos of V.G.

whole

Ext. P6/PW2 Signature of PW2 on seizure list
Ext. P6/1/PW3 Signature on the seizure list of birth

certificate of the V.G.

Ext. P6/2/PW11 Seizure list dated 27.11.2021.
Ext. P7/PW2 Zimmanama bond
Ext. P8/PW2 GD Complaint done on loss of Birth

Certificate dated 02.09.2023

Ext. P9/PW2 as a Certified Copy of Birth Certificate
whole
Ext. P10/PW3 Statement of VG u/s 164 Cr.P.C.

Ext. P11/PW3 as a SEAGATE made HDD of 1TB capacity

whole marked as "CFSL-
P/426/DFD/55/2022/Data-I" (Hard
Disc A)

Ext. P11/1/PW9 Label on the Envelope containing

SEAGATE made HDD of 1TB capacity
marked as "CFSL-
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Ext. P12/PW4

P13 as a whole (formal

proof dispensed with)

Ext. P14/PW6 as a

whole

Ext. P15/PW7

Ext. P16/PW7

Ext. P17/PW8

Ext. P18/PW8

Ext. P19/PWS8 as a

whole

Ext. P20/PWS8 as a

whole
Ext. P21/PWS8
Ext. P22/PWS8

Ext. P22/1/PW9

PT No.-09 (06) 2022 & 10(08)2023

P/426/DFD/55/2022/Data-I (Hard
Disc A)

Requisition slip in respect of seeking
the medical examination and opinion
of the VG sent on 23.11.2021 by
Murshidabad PS duly received by
Medical Officer of Lalbagh SD
Hospital.

Original report of CFSL Assam
marked Exhibit U/s 294 of Cr.P.C.
vide Order no. 51 dated 18.09.2023.

Seizure list dated 28.11.2021.

Seizure list dated 24.11.2021 on
seizure of : OPPO mobile phone along

with one DVD containing two videos

Certificate U/s 65B Indian Evidence
Act dated 24.11.2021.

Certificate U/s 65B Indian Evidence
Act dated 03.03.2023.

Voice transcription prepared by PW8.

Requisition from Court and receipts

from SFSL

Report of SFSL, Kolkata dated
10.05.2023

Signature of PW8 on label of HDD
Signature of PW8 on another HDD

Signature of PW9 on another
envelope containing SEA GATE HDD
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Ext. P23/PWS8 as a
whole with SD card

Ext. P24/PWS8 as a
whole with SD card

Ext. P25/PW8 as a
whole with SD card

Ext. P26/PWS8 as a
whole with SD card

Ext. P27/PWS8 as a

whole.

Ext. P28/PW9

Ext. P29/PW9 as a

whole

Ext. P30/PW11

Ext. P31/PW11
Ext. P31/1/PW11

Ext. P32/PW11

marked Exh-B (P22/PWS8).

Voice transcript of Basudeb Mondal

along with SD card

Voice transcript of Mithun Das along

with SD card.

Voice transcript of Arun Mandal

along with SD card

Voice transcript of Akash Mandal
along with SD card

micro SD card containing gait video
of accused along with signature with
seal of the withess U/s 65B Evidence

Act dated 03.03.2023

received requisition dt. 10.05.2023
for forensic examination Under case
File NO.
CFSL(PUN)/426/DF/55/22/1893
containing one brown colour sealed

parcel.

The entire report along with the

receptacle

Requisition to cause examination of

V.6. U/s 161 Cr.P.C.
rough sketch map
Index of Rough Sketch

Second requisition slip which sent to
the Superintendent, Lalbagh SD
Hospital on 27.11.2021 for medical
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Ext. P33/PW11

Ext. P34/P11 Formal
Proof dispensed with

Ext. P35/P11 Formal
Proof dispensed with

Ext. P36/P11 Formal
Proof dispensed with

Ext. P37/P11

Ext. P38/P11

Ext. P39/P12 as a

whole

Ext. X/1

PT No.-09 (06) 2022 & 10(08)2023

examination of the VG

Requisition dated 27.11.2021 of the
three PC accused persons for their
medical examination, including their

private parts.

Medical reports of accused Akash

Mondal

Medical reports of accused Basudeb

Mondal

Medical reports of accused Mithun

Das

Requisition for medical examination

of accused Arun Mondal .

Medical report of accused Arun

Mondal.

Requisition slip along with the

acceptance memo of CFSL, Assam.

Label containing VIVO Mobile phone
sent to CFSL, Pune.

As far as material evidences are concerned the following

articles have been marked as exhibits:

Mat Ext. I

Green Coloured Kameez and blue

coloured Salwar full pant of V.G.

Mat Ext. IT as a whole.
(Formal proof dispensed

with on consent).

One USB Flash drive San Disk-64 GB
containing File Name: VID-20211123-
WAOOO1.mp4 and File Name; VID-




29| Page

CNR No. WBMD08-001307-2021

POCSO 56 of 2021
PT No.-09 (06) 2022 & 10(08)2023

20211123-WAO0002.mp4, having data
source Ext.C (Frontech DVD) along

with its Hash Value and receptacles.

Mat Ext. III as a whole.

(Formal proof dispensed

with on consent)

One mobile phone handset (touch
screen) with blue coloured cover,

Make OPPO is, with receptacles.

Mat Ext. IV as a whole.
(Formal proof dispensed

with on consent)

One Frontech make DVD with storage
capacity 4.7GB /120 minute is found

and the same is with receptacles.

Mat Ext. V as a whole.
(Formal proof dispensed

with on consent)

The CD marked as ECD/1in black
coloured hand written, containing File
Name: VID-20211123-WAO0001.mp4
and File Name; VID-20211123-
WAOO002.mp4, having data source
Ext.C (Frontech DVD) along with its

Hash Value and receptacle.

Mat Ext. VI as a whole

with envelope

LAVA black coloured mobile phone

seized from the accused Mithun Das.

Mat Ext. VII as a whole
along with cover.
Mat Ext. VII/1

Mat Ext. VII/2

Mat Ext. VIII

VIVO mobile phone seized from the
custody of Basudeb Mondal.

Sticker on the VIVO Mobile Phone
given by PW9.

Envelope containing VIVO Mobile

Phone.

SIM card of JIO bearing
No0.89918400500009853211

Mat Ext. IX as a whole.

San Disk Micro SD card of 32 GB
bearing no. 8233DVFABOK marked
Ext. 1/2 which I examined and the

same bears my signature along with
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the envelope in which the same
contained marked for future

identification.

Mat Ext. X as a whole. Brown envelope and box Containing ,
blue coloured mobile phone with STM
and SD card.

[Fully provided in Form C appended with the Judgement ]

From the side of the defence Custody Memo of Basudeb Mondal has
been marked as Exhibit D-1/PW11.

BACK TO THE BASIC

It goes beyond saying that, in a case of present nature, it is

imperative for the prosecution to prove the following factors:

* All the accused persons including Basudeb
@ Basu Mondal had the intention to commit
sexual intercourse, with the victim minor girl
( VG ), who happened to be in amorous
relationship and previous acquaintance with
the said Basudeb @ Basu Mondal and as such,
gained a position of trust or authority over
the VG, induced and convinced her ,tfo come
out of her maternal uncle's place, on the ill-
fated night and he in accompaniment of all
the accused caught hold of her and
thereafter, all committed an act upon her,
which falls under circumstances punishable

under descriptions specified in Section
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376DA of IPC read with Section 6 of POCSO
Act, to wit, committed gang rape and
aggravated penetrative sexual assault, which
is within the four corners of offence
described u/s 5 of POCSO Act punishable u/s
6 of POCSO Act read with Section 376 of
IPC, made videography of the entire episode
of gang rape of the VG and later made it viral
and as such, committed offence punishable
U/s 14/15 of POCSO Act , read with Section
67B of Information Technology Act and also
immediately after gang rape caused
intimidation of the VG with a threat to make
the video viral, if the VG ever dare to
disclose the incident to anybody and thereby
committed offence punishable U/s 506 of
IPC.

DECISION WITH REASONS

Time has come to pave through the materials on record
to fathom out as to how far the prosecution has been
able to bring home its case against the present accused

person.

Point nos.1 & 2
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I take the opportunity to discuss both these points
together as they are intrinsically related to each

other.

It needs no emphasis that the physical scar on a rape-
victim or whom such an attempt has been made may heal
up, but the mental scar will always remain. So it is to be

kept in mind that, when a woman is ravished, what is

inflicted is not merely physical injury, but the deep

sense of some deathless shame. An accused can not

cling to fossil formula and insist on corroborative

evidence, even if taken as a whole, the case spoken

to by the victim strikes a judicial mind as probable

judicial response to human rights can not be

bounded by legal jugglery. Thus, before entering into

the dissection of the evidence of victim girl vis-a-vis
the version of other corroborative evidence, I keep in
my mind the watershed observation of the Hon'ble
Apex Court in State Of Punjab Versus Gurmit Singh
[1996 (2) ScCC 384], where it has been held that-

“The testimony of the victim in such cases is vital

and unless there are compelling reasons which

necessitate looking for corroboration of her

statement, the Court should find no difficulty to
act of the testimony of a victim of a sexual
assault alone to convict an accused where her
testimony inspires confidence and is found to

be reliable. Seeking corroboration of the

statement before relying upon the same, as a

rule, in such case amounts to adding insult to

injury.”(emphasis by me).
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Therefore, it is well settled principle of law, as like as
noon day, that there is no legal impediment to place
reliance on the sole testimony of the evidence of the
prosecutrix, provided such evidence inspires the
confidence of the Court and such evidence is free
from infirmities, inconsistencies and improbabilities
as rightly contended by Ld. defence counsel. Here it
will not be out of context to refer another three
Judges Bench authority of the Hon'ble Apex Court in
Ganesan Vs. State as reported in (2020) 10 SCC 573

wherein the Hon'ble Apex Court was again pleased to
hold that it is a settle proposition of law that even
there can be a conviction based on the sole testimony
of the victim however she must be found to be reliable,
inspire  confidence and absolutely trustworthy,

unblemished, should be of sterling quality.

It is in this context it would be appropriate to extract
a sentence from the judgment of this court in Krishan

Lal Vs. State of Haryana as reported in (1980) 3 SCC

159"a socially sensitized judge is a better statutory
armour against gender outrage than long clauses of a

complex section with all the protections writ into it".

Without remaining oblivious of such salutary principles
of law let us test the evidences of the witnesses on the
touch stone of credibility to fathom out whether the
prosecution has been successful in establishing the
ingredients of the offence as aforesaid or not. Let us
listen to the witnesses as they are the voice and words

of justice.

Before entering into the boulevard of prosecution
witnesses , for the sake of brevity and convenience, I

am taking the opportunity to classify the witnesses into
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four categories and analyse the same in following

fashion :-

* In the first segment - the versions of the victim as

PW 3, her mother defacto complainant, as PW 2 are

taken up :

* In the second phase- the versions of independent

withess in the form of scribe, PW 1 Sushanta Das, is
analysed apart from the one Pronoy Das, Photographer

PW10 ;

* Then in the third section- the opinions of expert

witnesses being the doctors, who examined the VG in
the form of PW4 &PWD5 - Dr. Nirmal Kumar Sahu and
Dr. Debashis Biswas have been celicited, apart from
evidence of expert from Forensic labs Dr. Chitrakshya
Sarkar as PW 8 and Subroto Sarkar, Scientist from
CFSL, Pune as PW 9 ;

&

* Lastly- the testimonies of police personnel and other
official witness viz. two IOs of this case being PW 6,

7, 11 & 12 are discussed;

Starting the bandwagon is with the version of the
victim herself who deposed in this case as PW1 and

herein referred to as VG as stated before.

A] The prime witnesses in this case is the victim herself
who as a minor, deposed as PW 3, and during her

testimony_identified the accused persons, before the

Court, by name and narrating about her prior acquaintance

with the accused Basu, she revealed that- she got
acquainted with Basu, through Facebook at the beginning

of the year 2021, where Basu used to message her in the
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Facebook Messenger. She blocked him in Facebook.
Thereafter, the said Basu somehow managed to get her
number and used to call her, in her number and the VG too

used to reciprocate him by calling him occasionally.

Now, referring about the incident, the VG being the only
victim, and eye witness to the incident, stated that the

incident occurred two days prior to the inception of Durga

Puja,in the month of October in the year of 2021, when

the accused Basu called her up from his mobile phone at
12 midnight and disclosed her that he has come to visit a
marriage ceremony at Nasipur, while at that relevant point
of time, VG was at her maternal uncle’s place, at Hariganj
bagan and it was two days prior to Durga Puja at 12
midnight Basu called her up and stated her that he will
meet him urgently and when she refused, he insisted on
her tfo meet him urgently. She went on saying that,
thereafter, Basu arrived in front of her maternal uncle's
place and when she opened the door, she found apart
from Basu, there were three accused persons waiting
outside the door and before understanding anything they
all grabbed her hands and throttled her mouth and took
her with them, to a nearby field and told her that they
intend to do 'kharap kaj' with her and also asked her to
cooperate with them in doing 'kharap kaj’ with them. When
she refused to agree in their proposal, according to the
VG, they assaulted her physically and they hit her on her
mouth, for which her leaps caused bleeding injury. The VG
continued, that somebody amongst them pushed her on the

ground. In the Court, at this moment, the VG recollecting

about the incident, broke down and started to cry. The

VG then continued to narrate that, the accused

thereafter removed her underwear, forcibly and started
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to rape her. First, Basu raped her, followed by Mithun and

while Mithun was raping her, Akash grabbed her legs

thereafter, Akash raped her and caressed and fingered all

over her private part, in one hand and used another hand

to videograph the incident. He was followed by, Arun who

raped her. When they found her, became very ill and
exhausted, they left her there. According to the VG,
before leaving the place, they threatened her with dire
consequences, that if she dares to disclose the incident to
anybody, they will make the video viral. After the
incident, upon elapse of long time, the V6 managed to
return to her maternal uncle's place, but out of fear, she
could not disclose the incident, to anybody and she used
to consume pain-killers, to alleviate her pain, secretly,
upon purchasing the same, from the medicine shop near
her maternal uncle's place. After elapse of one and half
months from the alleged incident, the same got divulged,
when the videos of VG went viral and it came to the mobile
phone of her family and her mother inquired her about the
same and then she narrated the entire incident to her
mother. In the context, of describing things she did
thereafter, it was contended at the instance of the VG
that, she in accompaniment of her parents went fto
Murshidabad PS and lodged the complaint and police then
inquired her about the incident and she was subjected to
medical examination by the doctor twice. However the
medical examination of her private part on the first
occasion was prevented by her ongoing menstrual cycle and
after the same being over, as claimed by the VG, she
visited the MO at Lalbagh SD Hospital and her private
part was examined and she identified the medical

documents (Identified Ext. P2/PW2 and P4/PW2 as a
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whole.), in which she found and identified her signatures
marked Ext. P2/1/PW3 and P4/1/PW3. The VG further
stated that her statement was recorded U/s 164 Cr.P.C
before Magistrate in connection with this case, whom she
narrated the entire incident, what she testified before
the Court and she signed the same, which was marked
Ext. P10/PW3. She continued that her wearing apparels,
that she wore on the date of incident, was handed over to
the police, at the instance of her mother, during
investigation and she identified Mat Ext. I to be those
wearing apparels and the seizure list, ( P3/PW2 )
prepared, after seizure of the wearing apparels and at
her instance her signature on relevant seizure list, as
witness was marked Ext. P3/1/PW3. According to the VG,
her birth certificate was seized, at the instance of the
police, during investigation, from her mother where she
stood as witness in respect of seizure of birth certificate
from her mother and her signature on the seizure list was
marked Ext. P6/1/PW3.Here the VG, in the Court room
was shown Ext. P5/P2 a DVD(R) brand Frontech, contained

in receptacle (seized under seizure list dated 24.11.2021,
with inscription, with black ink, thereon, Reference being
Murshidabad PS case no. 513 of 2021 dated 23.11.2021
U/s 376DA/506 IPC and 6 POCSO Act), and the same was
run in the Court room, by using props, in the form of
laptop, projector screen, where-in, two video files namely

VID -20211123-WAOOO1.mp4 and VID- 20211123-

WAQO002.mp4, got opened in Court and were played in

presence of all, including counsels for the accused as well
as in presence of the accused and the witness ( VG ) was
shown the video files, with arrangement of computer and

TV screen and she identified the videos to be the same
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video which were made viral and identifying, P5/PW2 as a

whole, confirmed that she found herself in the videos,
which, according to her, were made viral being recorded
by accused Akash. The witness ( VG ) was again, shown,
content of one SEAGATE made HDD of 1TB capacity
marked as "CFSL-P/426/DFD/55/2022/Data-I" marked as
Ext. A on it, which was inspected by the Ld. Counsel
representing the accused on 06/09/2023, following this
Court order no. 48 dated 31.08.2023, banking on the
solemn direction of the Hon'ble Apex Court reported in
AIR 2020 SC 1, following the restrictions and bindings
u/s 33(7) of POCSO Act and 228A of IPC, and at the time
of trial and examination of VG as PW 3, it was run in the
Court, by using props, in the form of right blocker
machine, projector screen, HDD and on being opened one
folder named "CFSL-P/426/DFD/55/2022/Data-I"
containing three other folders and amongst them EXH-1_1
containing, four folder, was opened and the Relevant Data
folder was opened containing two video files viz. VID-
20211024-WAO003 and VID-20211024-WA0004 along
with two other folders, which got opened in which video
files were played and the VG, on watching them in open
Court confirmed that , to quote her verbatim - " These

are the same videos in which T find myself in the video

being raped by the accused persons. I find Mithun and

Akash and their body parts visible in the videos apart

from me and they are found raping me.” Being identified
by the VG in open Court the SEAGATE made HDD of 1TB
capacity marked as “"CFSL-P/426/DFD/55/2022/Data-I"
was marked as Ext P11/PW3as a whole.

Some important revelations, which also acted as

clarifications, on her previous statement, came to light,
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when the VG was cross-examined, at the instance of the

defence Counsels. She confirmed that, she used to have

love affairs, with Basu since the beginning of 2021 and

that she have met him, few times, after introduction with

him, while she visited Bhattapara, Jiaganj, for the purpose
of her tuition. According to her, Basu told her that he
resides at Jiaganj, Bilkandi, while Bhattapara is far away
from Bilkandi. She again reiterated that she blocked

Basu from Facebook account and denied defence

suggestion of stoppage of contact with Basu after

blockage in Facebook and clarified that apart from

Bhattapara she did not meet Basu in any cinema hall,

market or at any such places, while she has never

intfroduced Basu to any of her friends stating him as her

lover and on the other hand Basu did not introduce her to

any of his friend or relatives and that she came to her

maternal uncle's place for pandel hopping, but she could
not visit any puja pandel during her stay at her maternal
uncle's place, on the aftermath of the alleged incident and
she stayed with her maternal uncle, aunt, and their

siblings at her maternal uncle's place and further that

apart from the family members of her maternal uncle, she

only met with the accused persons and none other else

during her stay at her maternal uncle's place. She

revealed again that the box pattern maternal uncle's
house, surrounded by walls, have five rooms and when the

family members of the maternal uncle's house go to sleep,

they shut the door from inside but does not put any lock

and key and she used to sleep alone there and used to go

out from her maternal uncle's place, during her stay at day
times only and that too in accompaniment of her sisters

and she did not use to venture out at night. According to



40| Page POCSO 56 of 2021
PT No.-09 (06) 2022 & 10(08)2023

CNR No. WBMD08-001307-2021

her she stayed at her maternal uncle's place for 10 to 12
days and her father affter Durga Puja came to her
maternal uncle's place and took her back to her parental

home. She came out clearly that there is no hospital or

doctor's chamber in the vicinity of her maternal uncle's

place and denied that her maternal uncle's place is
situated in an urban area. She claimed to have knowledge
of the surrounding places of her maternal uncle’'s place

and answered the specific suggestion of the defence that

she had no relation with Basu at the time of alleged

incident with an emphatic NO. Though she confirmed

about her awareness of the surrounding places of her

maternal uncle's place, but she could not confirm electric

illumination position or as to whether the area around her

maternal uncle's place remain populated around midnight

or not, but she clarified that she used to take sleep at
night in and around 9-30 pm., during her stay, at her

maternal uncle's place. It was an important elucidation

from the side of the defacto complainant that the place

where the alleged incident took place was a deserted

place, having jungle nearby, as well as, its a vacant place

and the alleged incident occurred two days prior to the

inception of Durga Puja in the month of October, 2021.

She reaffirmed that she got injury in her private part and

she showed the doctor the place of her injury, at the time

of her medical examination at the hospital. Describing the

incident in particular, she stated that she has been
pushed to the ground, while her front was up and she got
injury on her back as well as legs and she got injury in her
face and her leaps got cut, which she did show to the

doctor and further revealed that, she though did not get

senseless but she had no sensation of body after the
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incident. The VG made it clear, further, that, she had
never stated to her family members that, she had blocked

Basu or she had no good relation with Basu. On her cross-

examination regarding her demeanour on the next day of

the alleged incident, the VG answered that she could not

recollect the exact time she woke up in the morning, after

the alleged incident but she woke up as usual, took

breakfast, as arranged by my maternal aunt. She

reasserted that she was not wearing Mat Exbt I, when she
visited her maternal uncle's place from her house and she
did not return back home from her maternal uncle's place,
wearing it, but wore different dress, since she had
several dresses in her closet and the dress was kept at

her parental home. She again cleared up that she has not,

on her own, tried to contact with Basu after she blocked

him, rather it was Basu who contacted her. She denied all

other suggestions.

As far as cross-examination on the behest of rest
accused are concerned, their respective Counsels, more or
less, adopted the cross-examination, as aforesaid, laid by
Ld. Counsels, representing, Basu and the VG denied all

other specific suggestions. [All emphasis by me].

The prime witness, is the sole victim and the
only eye witness to the prosecution case. Now,
on scanning the evidence of the victim as PW 3,
it transpires that she during her testimony, not
only she corroborated, her versions u/s 161
Crpc to the hilt but also, established more or
less, the FIR version as well as her statement
U/s 164 Cr.P.C dated 25.11.2021 and remained
consistent, to the extent that she was insisted

upon by the accused persons, just two days
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prior to Durga Puja in October. 2021, to be
precise, since contacted with, by the accused
Basu- as clarified during her cross-examination
further, of having an amorous relation with
him, thus remained acquainted and in touch
with each other and Basu in accompaniment of
other accused ravished PW 1, in a vacant place,
near her maternal uncle’s place, videographed
the entire episode, left the place threatening
her of making the video viral, if she dares to
expose the incident to others and thereafter the
ordeal faced by the VG to the extent of her
depressive bout, more precisely, consuming
pain Killers as detailed in her testimony as PW
1, supported by her version u/s 164 Crpc and
lastly the incident of video getting viral and
landing up into the mobile of the family
members of VG. The climax came when she not
only identified the accused in the Court to be
perpetrators of crime, inspite of breaking down
in Court, while narrating the incident, but also
identified the videos, when run in the Court,
divulging contents, in unequivocal terms

contending that- “These are the same videos in

which | find myself in the video being raped by

the accused persons. | find Mithun and Akash

and their body parts visible in the videos apart

from me and they are found raping me”. She

already disclosed in her testimony
corroborating the FIR version that it was
Akash Mondal who recorded the same in
Mobile phone and the VG later narrated the
same incident to her mother/ defacto
complainant ( PW 2) and thereafter the
attending doctor( PW 5 ), about date time place
and manner of alleged incident. The doctor as
PW 5, testified having found signs of sexual
intercourse and hymen rupture and withered

the possibility of self infliction on finding the
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VG having her CNS normal, where the VG
claimed to have narrated the entire episode to
the doctor and showed her private parts and
wounds to him. The VG disclosed the same
history to her mother, as corroborated by her
mother/ defacto complainant PW 2 and can be
considered to be the first disclosure of the VG
to anybody else, eroding possibility of tutoring
and independent versions of videographic
depictions of the incidents through P5/PW 2,
P11/PW3 , Mat Exbt IV and P 22/PW 8 as
identified by PW 2, PW 3, PW 7, PW 8 & 9,
whose versions corroborates all the subsequent
events as claimed by the VG. As such there
remains not much of discrepancy in the version
of the victim and that of her mother as PW 2 or
for the matter of that her rendition of the
events before attending doctor PW 5 ( except
that the doctor did not mention the name of the
accused and place of occurrence to be an yard
behind the house ). Defence on the other hand
for the reason best known to them played a
clarificatory role, to the so-called prosecution
intrigue, specially where the victim’s versions
remained smoggy, in the sense that she got
opportunity to elucidate, her prior
acquaintance with Basu, who established
contact with her, remained glued over phone,
brought the other accused and introduced them
to her on the ill-fated day itself and also about

describing the place of occurrence to be a

deserted place, having jungle nearby, as well as,

its a vacant place. The defence it seems failed to

shake the core of the prosecution case and

unchallenged testimony of the VG, rather

instilled confidence in the prosecution version.

Nothing was read over at the instance of the
defence from the testimonies of the witnesses to

the Investigating Officer vis-a-vis statement of
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prosecution witnesses U/s- 161 Cr.P.C to shake
their credential to reveal out the truth as
envisaged by the Hon’ble Apex Court in V.K
Mishra =Vs.= State of Uttarakhand as reported
in(2015) 9 SCC 588.

B] PW2, is the mother of the VG [ hame not disclosed to
guard the identity of the VG as per norms and directive
guidelines ] and the defacto complainant, identified the
accused Basu, Mithun and Akash, in the Court room. During
her testimony on 31.08.23, the witness introducing VG to
be her daughter, born at Lalbagh Hosptial, in the year
2005, submitted that though the alleged incident
occurred in the month of October, 2021, just before two

days before Durga Puja festival, but she came to know

about the incident after elapse of 1 and 1/2 months, after

the incident, when she received a video in the mobile

phone of her house, Facebook account, showing that her

daughter is being raped by few people in the video. The
witness continued that on seeing the video clippings, she
inquired the VG about the same and on such inquiry, her
daughter broke down and disclosed her that due to fear
of social stigmatization and out of fear she did not
disclose them, about such incident and revealed to her
that, she got acquainted with accused Basu before Durga
Puja, over Facebook and she had some interaction with
Basu in Facebook on few occasions before the incident
and when she went fo her maternal uncle's place at
Hariganj, before Durga Puja and prior to two days before
Durga Puja, the said Basu called her up at dead of night
and asked her to come outside of her maternal uncle's
house. Though initially her daughter declined to such

request of Basu and refused to go outside, then again
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Basu called and when her daughter came out of her
maternal uncle’'s house, by opening the door, she found
that apart from Basu there are three other males waiting
outside the house. The VG further disclosed to her that,
on seeing them, she tried to react, but Basu and others
did not allow her to raise any alarm or state anything and
forcibly gagged her mouth and took her away to a field.
The defacto complainant/ witness further stated that,
there in the field Basu and three others proposed her to
do ‘Kharap Kaj’ which her daughter refused and VG
further disclosed that, then said Basu and three others
physically assaulted her and lied her on the field, forcibly
and after that Basu first raped her, followed by, Mithun,
another accused, who raped her, while Akash held her
legs. Thereafter, Akash raped her and he continued to
rape and molest her, by putting his one hand, all over her
body and private parts and used another hand, +to
videograph the said incident, of such molestation.

Thereafter, Aurn raped her daughter. The witness visibly

broke down while narrating the incident in the witness box

and started to cry profusely in disclosing such ordeal

faced by her daughter. However, she continued that, her

daughter, then became unwell and seeing that, the
accused persons left, after threatening her that, if she
disclose the incident to anybody else, the video will be
made viral. As per the witness, after the incident, later on
her daughter somehow came back to her maternal uncle's
place and the VG also disclosed to her that after the
incident, she arranged pain killers and continued to
consume the same to suppress her pain, secretly. It was

further revealed by the withess that even when, she

inquired into the incident, on the video going viral, her
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daughter tried to commit suicide, out of shame and loss of

social prestige. She narrated the trying experience, while

sobbing and submitted that after watching the video and
coming to know about the incident she herself, her
daughter (VG) and her husband, conjointly went +to
Murshidabad PS, situated at Lalbagh. Thereafter, she
narrated the incident to the police officials present there
and with the help of a scribe, drafted a complaint, written
as per her direction and at her instance, her signature on
the same was marked Exhibit P1/1/PW2, post
identification of the document. As per the witness, she
narrated all the incidents to the police, to the lady police
officer who interrogated her and her daughter was
produced before Lalbagh SD Hospital, for her medical
examination, which on the first occasion could not be
made due to ongoing menstrual cycle of the VG, though
the withess, identified the medical document, which was
marked Exbt P2/PW2. The witness handed over the
wearing apparels of the VG, that she wore on the ill-fated
day at the time of alleged incident, during investigation,
at the police station and the same was seized under a
seizure list, which the witness identified and marked as
Ext.P3/PW2, while the alamat in the form of deep green
colour kameez and blue coloured salwar full pant belonging
to the VG, as identified by the witness/defacto
complainant, was marked Mat Ext. I as a whole. As per
witness the statement of the VG was recorded U/s 164
Cr.PC and she was medically examined for the second time
at Lalbagh SD Hospital and the said report, as identified
by the witness, was marked P4/PW2 as a whole. When
the witness was shown one DVD brand Frontech, contained

in receptacle (seized under seizure list dated 24.11.2021
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with inscription, in black ink- Reference : Murshidabad PS
case no. 513 of 2021 dated 23.11.2021, U/s 376DA/506
IPC and 6 POCSO Act) containing, two video files, namely
VID -20211123-WAO0001.mp4 and VID- 20211123-
WAOO0O2.mp4 and the same was opened in open Court and
played, in presence of all, including counsels for the
accused, as well as, in presence of the accused and the
witness and shown to the defacto complainant, with

arrangement of computer and TV screen, she identified

the same to be the videos containing sexually explicit

contents involving her daughter which she saw as video

clippings prior to inquiring her daughter and she also

identified DVD containing videos seized at the instance

of the investigating authority from the custody of her

husband marked documentary Ext. P5/PW2 as a whole.

The witness, during his testimony on 08.09.2023
identified the seizure list prepared by the investigating
agency at the time of seizure of the original birth
certificate of the VG as issued by Murshidabad
Municipality, Lalbagh and the same was marked as Ext.
P6/PW2. However she claimed to have taken back the
same by executing a Jimmabond marked Ext. P7/PW2 but
in the meantime, she lost the same, while it was in her
custody, in her parental home and she had to lodge a GD
complaint, done at her instance as the same was marked
Ext P8/PW2 and the certified copy of the Birth
Certificate of the VG as produced from Murshidabad
Municipality under the seal and signature, being issued at
the instance of Murshidabad Municipality (compared the
Birth Certificate with the Original Birth register against
Registration No. 44392005 dated 20.01.2006 as produced
through Kalyan Ghosh, Clerk, Birth and Death Section,
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Murshidabad  Municipality duly authorized by the
Chairman, Murshidabad Municipality vide Memo dated
08.09.2023 in terms of this Court Order no. 49 dated
06.09.2023) as such duly compared with the original birth
register, as produced by Murshidabad Municipality is
marked Ext. P9/PW2, as a whole and the original Birth
Register was returned, to the representative of
Murshidabad Municipality, after comparison of the same
with the copy of the Birth Certificate. The defacto
complainant, further confirmed that she received the
obscene video, involving her daughter/VG, in the
Whatsapp, of their mobile phone, from a number and
when she asked her son to inquire the source, her son
called up the number and gave it to her and when she
inquired and asked the person, on the other side of the

phone to identify himself, he told that he is Basu and also

told her that he did a 'Kharap Kaj' with her daughter and

he wants to marry her daughter/VG for that. The defacto

complainant continued that it was Basu, who requested her
to arrange a meeting and as such she asked him to come
and meet her, though it was intended by her that she can
nab Basu in this way and accordingly, the said Basu in
accompaniment of Akash and Mithun came to meet her in a
tea stall at Jiaganj, after ascertaining on several
occasions, over phone that it was only defacto complainant
and the VG, who are waiting for him and lastly along with
aforesaid three persons, Arun also came to meet her. The
witness further stated that she gave prior information to
the police, about such meeting and the expected arrival of
the accused, so that they can nab them and the witness
accordingly in Court could identify three accused persons,

except Arun who according to her, fled away from the
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spot. The witness identified her signature on the formal
FIR and the same was marked Ext. P1/2/PW2.

During her cross-examination, the witness clarified that
the VG is her daughter born out of the wedlock, from her
previous husband and the VG has been accepted by her
present husband to be his daughter. On the query, the

withess specifically stated that, her daughter leads

normal life everyday, except when she was mentally

disturbed over the alleged incident. The witness had no

knowledge about the distance from her matrimonial house

to the house of accused Basu and also clarified that since

the VG was unwell and lying with her ill health in the bed,

she did not go pandel hopping and the VG was lying in the

bed for 15 to 20 days, though no doctor was consulted.

The defacto complainant further revealed that she came
to know about the illness of the VG which kept her lying in
the bed for 15 to 20 days, since after the alleged
incident, when she enquired her brother about the same,
after receipt of the obscene video, in her smart mobile
phone, which the police seized. She further clarified that
her daughter remained ill and stayed at her maternal
uncle's place for 20 to 22 days, under illness and she
visited her daughter at her brother's place i.e. at the
maternal uncle's place of the VG, when her brother called
her up finding her daughter ill and lying in bed and

disclosed nothing to them. It was further clarified by the

defacto complainant that her brother called her up after

elapse of 20 to 22 days, but the withess even after

reaching her daughter, could not make her visit any

doctor, as she stated her that she will take medicine and

get well soon, which she purchased herself on her own and

consumed. The witness further revealed during her cross-
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examination, that her daughter went to her maternal
uncle’'s place, for the purpose of merriments and
enjoyments during puja time with her maternal uncle, aunt
and nephew and niece and other family members, including
the small children in her maternal uncle's place, while Basu
is not related to them but she came to know about Basu
from the day she talked with him and he was called up by

her and nabbed at the instance of police. According to

her, the VG got acquainted with Basu through mobile

phone and her daughter only informed her about the

incident, when she inquired her after watching the video,

after elapse of 1 & 1/2 months, after Durga Puja in the

month of October, 2021. She further confirmed that,

when she visited her daughter, at her maternal uncle's

place, the VG did not disclose her anything or showed her

wearing apparels or her private part but later on, when

she inquired her about the same, seeing the video, she

disclosed her everything and showed her wearing apparels

and private part. On being asked specifically, the defacto
complainant answered that, her daughter was not given

freedom to move everywhere. She again reaffirmed that,

she has stated everything at the time of lodging complaint

and also stated everything to police and she met the

doctor of the VG at the time of her medical examination

and apprised the doctor about the incident. The defacto

complainant neither could specify as to how many wearing
apparels her daughter has and also failed to recollect
what was her wearing apparels, when the VG returned

back to her house. The defacto complainant, in her cross-

examination, made it clear that the phone she had was a

smart phone and all the family members of her house used

the said mobile phone and further, it is only phone used by
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her family everyday. According to her it is the said the

smart phone which was used during puja and before puja

and they gave the smart phone to her daughter for using

and to contact with her at the time of puja during her

stay at her maternal uncle's place. She further revealed

that, she did not know the phone number of Basu

previously, but after the receipt of video, she came to

know about the phone number of Basu and further that

after 1 & 1/2 months of the incident, neighbouring people

of her brother, has seen the incident in their mobile

phone but did not tell them about the incident personally.

She denied all other suggestions and also cleared that
they have no dispute with Akash and Mithun. She denied

all other suggestions [ All emphasis by me ].

The instant witness is the defacto
complainant and the mother of the victim
girl, who is the author of this saga and she
unfolded the prosecution story as a key
witness before the police through her FIR.
This witness as stated above, is the next
important pillar of strength, on which
prosecution case hinges, apart from the
victim herself. Besides the victim, It is the
witness who can divulge the previous and
subsequent conduct of the victim i.e her
daughter, who allegedly got ravished at the
instance of the accused and the matter
went viral and came to surface after elapse
of some time. Her version corroborates,
the testimony of PW 3, the minor VG and it
is PW 2 being her mother, to whom the VG
first disclosed the alleged incident, after
one and half month of the alleged incident,
when the obscene video got viral, which

eventually landed up in the mobile phone
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of this witness. The defacto complainant as
PW 2 more or less corroborated the core
testimony of her daughter (PW 3) and that
of her FIR except that FIR is silent about
the prior acquaintance between Basu and
the VG and also about the frantic call of
Basu proposing a marriage with the
daughter of the defacto complainant/VG
and events leading to arrest of three
accused as facilitated by the witness but
she identified the accused in Court. As
rightly pointed out by Ld. Counsel for the
prosecution, except confronting the PW 2
and testing her on the point of her
geographical acquaintance, in respect of
her paternal house and on the veracity of
the claim of the VG, of her devastated
mental state of affairs and consequent
actions after the alleged incident, nothing
is found where the witness was subjected
to face with, any statement, before the
Court with the one recorded by the police
during investigation U/s- 161 Cr.P.C or the
FIR or otherwise to prove contradiction,
omission, improvement or embellishment.
Nothing was read over at the instance of
the defence, from the testimony of the
witness, to the Investigating Officer vis-a-
vis statement of prosecution witnesses U/s-
161 Cr.P.C to shake her credential to
reveal out the truth as envisaged by the
Hon’ble Apex Court in V.K Mishra =Vs.=
State of Uttarakhand as reported in (2015)
9 SCC 588. Rather her identification of the
viral video, extracted from the mobile
phone of her husband and father of the VG,

leading to identifying her daughter therein,
to have been ravished and her breaking

down in Court on seeing the content of
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P5/PW 2, before marking it exhibit, further
corroborates the authenticity of her

version.

The next to hold the baton, of the prosecution, are found
in the next segment of independent witnesses, and there
first comes the version of the scribe for the complainant
was examined as PW 1. followed by one Pronoy Das, a
photographer who laid his service during investigation and
he was examined as PW 10, while Following are the
salient portions of their testimonies.

A] PW 1, Sushanta Das is the scribe who is otherwise a
registered clerk by profession and as such did not know
the defacto complainant, as narrated by him but rendered
his service, when she approached him for help on
23.11.2021 and he scribed the complaint and read over and
explained the contents to the defacto complainant before
appending certificate to the effect and he identified the
written complaint signed by him, where he also obtained
the signature of the defacto complainant and the same
was marked Exbt. P 1/ PW 1 as a whole.

During his cross- examination, he pleaded his ignorance or
any personal knowledge, about the alleged incident and
denied all other suggestions.

B] Next to him, comes the version of Pronoy Das the
professional photographer who was examined as PW 10.
Describing his role, the witness submitted that, his
service was requisitioned by Murshidabad PS, wherein he
was asked to visit Sub-Correctional Home, Lalbagh for the
purpose of taking photographs of four inmates and to
videograph them and accordingly he went to the Sub-
Correctional Home, Lalbagh with a new memory card and

his camera and there he met, with an official from
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Forensic Laboratory and he instructed him to take
photographs and videographs and accordingly he
performed photography and videography of four inmates
and after completion of the job, he disengaged the
memory card from his camera and inserted it in the
receptacle /pack of the memory card and handed it over
to the expert from Forensic Science Laboratory. The
witness identified the certificate u/s 65 B of Evidence
Act, which was marked Exbt P 27/PW 8 and the SD card
and also identified the four accused persons as the
inmates whom he videographed and photographed. He
clarified that he took up the help of the Google and the
scientific expert, to prepare the 65B Evidence Act
certificate which he issued after performance of the job.
He was cross-examined at the instance of the defence
regarding his professional expertise, credentials etc., the
proper sealing and packing of the SD card used and his
ability to understand purport and content of Certificate
u/s 65 B of Evidence Act, the manner in which he got
permission to enter into the Correctional Home and how
he was remunerated by the prosecuting agency for
rendering his professional service. The witness apart from
providing usual reply specifically contended that he did
not provide police any document showing his professional
acumen nor he has any idea about Evidence Act. Even
denying all suggestions the witness contended that he only
followed the direction of the police officials and did not
perform anything on his own and did not submit police any
document regarding quality of his camera. He clarified
that though he could not read the contents of the
certificate/ statement issued by him due to his lack of

english knowledge and also admitted that in modern
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technology, photograph can be morphed. Nothing
significant revealed during his cross-examination worth

mentioning.

This witness being an independent witness who had nothing
to do with the alleged incident but he took part in the
investigation process by rendering his professional service
which lead to preparation P27/PW8 and paved way
towards the SFSL formulation of report in the form of
P20/PW8 and his testimony was consistent and inspiring.
His cross examination though sounded gruffy but

inconsequential;

Coming to the Expert speak, first crony as PW4, was the
version of Dr. Nirmal Sahu, who was the M.O., attached
to Lalbagh S.D. Hospital on 24.11.2021, but the same was
found quite insignificant, since on that date of the
examination of the VG, to be done on the basis requisition
from the investigating agency, dated 23.11.2021 -which
the witness identified as P12/PW4, she was found in the
midst of her menstrual cycle and as such her examination
could not be performed at the instance of the witness and
he accordingly issued report which the witness identified
and marked as PW 2/2/PW 4.

He during his cross-examination, clarified that he took
the help of his staff nurse to 