IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT

THE HONOURABLE MR. JUSTICE P.B.SURESH KUMAR

&
THE HONOURABLE MRS. JUSTICE C.S. SUDHA

MONDAY, THE 29T DAY OF MAY 2023 / 8TH JYAISHTA, 1945

WP(CRL.) NO. 277 OF 2023

PETITIONER:

RASIYA P.M,

AGED 26 YEARS, D/O. RAHEEM, "PUTHUPARAMBIL
HOUSE", VALERY P.O., MANANTHAVADY,

WAYANAD - 670645

BY ADVS.

KRISHNA PRASAD. S
SINDHU S KAMATH
SWAPNA S.K.
ROHINI NAIR
SURAJ KUMAR D.

RESPONDENTS :

1

STATE OF KERALA

REPRESENTED BY ADDITIONAL CHIEF SECRETARY TO
GOVERNMENT, HOME DEPARTMENT, SECRETARIAT,
THIRUVANANTHAPURAM., PIN - 695001

THE DISTRICT COLLECTOR & DISTRICT MAGISTRATE
DISTRICT COLLECTORATE, WAYANAD CIVIL
STATION,NORTH KALPETTA P.O, WAYANAD., PIN -
673122

DISTRICT POLICE CHIEF

OFFICE OF THE DISTRICT POLICE CHIEF,
OPPOSITE DOORDARSHAN RELAY CENTER, KALPETTA,
WAYANAD., PIN - 673122

THE STATION HOUSE OFFICER

MANANTHAVADY POLICE STATION,
MANANTHAVADY P.O, WAYANAD., PIN - 670645
THE SUPERINTENDENT

CENTRAL JAIL, PALLIKUNNU,
KANNUR., PIN - 670004



W.P.(Crl) No.277 of 2023 2

ADV.K.A.ANAS PUBLIC PROSECUTOR (AG-28)

THIS WRIT PETITION (CRIMINAL) HAVING COME UP FOR
ADMISSION ON 29.05.2023, THE COURT ON THE SAME DAY
DELIVERED THE FOLLOWING:
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P.B.SURESH KUMAR & C.S.SUDHA, JJ.

Dated this the 29" day of May, 2023

JUDGMENT

P.B.Suresh Kumar, ).

This writ petition is instituted seeking a writ of
Habeas Corpus directing the respondents to produce the father
of the petitioner who is detained in terms of Ext.P1 order issued
under Section 3(1) read with Section 3(2) of the Kerala Anti-
Social Activities (Prevention) Act, 2007 (the Act) and to set him
at liberty. The petitioner seeks the relief aforesaid on the
premise that the detention order is illegal.

2.  Ext.P1 order was issued on 07.12.2022 and the
same was executed on 14.12.2022. On 26.12.2022, the order of
detention was approved by the Government as provided for

under Section 3(3) of the Act. Ext.P1 order proceeds on the
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premise that the father of the petitioner is a known rowdy in
terms of the provisions of the Act, and in order to prevent him
from committing any antisocial activity, it is necessary to detain
him in accordance with the provisions of the Act.

3. Though several contentions were raised in the
writ petition, only two contentions were pressed by the learned
counsel for the petitioner at the time of hearing. The first
among them is that the order of detention is illegal inasmuch as
the procedural requirement under Section 3(3) of the Act has
not been complied with. The argument advanced by the learned
counsel for the petitioner in this regard is that in terms of the
said provision, it is obligatory for the Authorised Officer
exercising powers under Section 3(2) of the Act to report
forthwith the factum of detention to the Government and the
Director General of Police, Kerala, together with a copy of the
order and supporting records, which, in his opinion, have a
bearing on the matter and that the said procedural requirement

has not been complied with by the Authorised Officer. It was
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contended by the learned counsel that though the order of
detention was passed as early as on 07.12.2022, the same
along with the supporting documents have been forwarded to
the Government as provided for under Section 3(3) of the Act
only on 22.12.2022. According to the learned counsel, the said
conduct on the part of the Authorised Officer cannot be
accepted as one in compliance with the requirement under
Section 3(3) of the Act. The learned counsel has relied on the
decision of this Court in Anupama S.V. v. State of Kerala,
2022 (5) KHC 281, in support of the said argument. The second
contention is that the last prejudicial activity alleged in the
order of detention is one that took place on 17.06.2022 and the
order of detention was issued only on 07.12.2022, after about 5
months and 24 days. It was argued by the learned counsel for
the petitioner that since the said delay on the part of the
competent authority has not been satisfactorily explained, the
order of detention is bad inasmuch as it does not disclose a live

link between the prejudicial activities of the detainee and the
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order of detention.

4.  Per contra, the learned Government Pleader,
placing reliance on the counter affidavit filed in the matter,
contended that the detention order and the supporting
documents have been communicated forthwith to the
Government by the Authorised Officer by his communication
dated 07.12.2022 itself and that there is no delay at all in
complying with the requirement under Section 3(3) of the Act. It
was also conceded by the learned Government Pleader that the
detention order was issued after a delay of 5 months and 24
days from the last prejudicial activity and the said delay has
been satisfactorily explained in the detention order. According
to the learned Government Pleader, insofar as the said delay
has been satisfactorily explained in the detention order, it
cannot be contended that the aforesaid delay is fatal to the
order of detention.

5. We have considered the arguments advanced

by the learned counsel for the parties on either side.
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6. No doubt, Section 3(3) of the Act mandates
that when an order is made under Section 3(2), the Authorised
Officer shall forthwith report the fact to the Government and
the Director General of Police, Kerala, together with a copy of
the order and supporting records which, in his opinion, have a
bearing on the matter. There cannot be any doubt that the
question whether there is compliance of the said requirement in
a given case, is a question to be decided on the facts and
circumstances of of the case. In the case on hand, there is no
pleading in the writ petition as to the date on which the
Authorised Officer has reported the order of detention to the
Government. Instead, the argument aforesaid is advanced
based on the statement in the counter affidavit that a proposal
has been submitted to the Government on 22.12.2022 after the
execution of the order of detention. According to the learned
counsel for the petitioner, it is in terms of the said proposal that
the detention order was communicated to the Government and

that the said communication cannot be treated as one made
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forthwith. The said argument is not supported by any pleading,
inasmuch as the petitioner has not stated so in the writ petition.
It is seen that in the counter affidavit it has been categorically
stated that the procedural requirement under Section 3(3) of
the Act has been complied with by the competent authority on
07.12.2022 itself. The relevant averment contained in

paragraph 9 of the counter affidavit reads thus:

“The District Magistrate, Wayanad as per his letter
No.DCWYD/6861/2022-S2(6) dated 07.12.2022, forthwith
communicated the Government about the issuance of
detention order along with copy of the order as per section
3(3) of the Act.”

The petitioner has not filed any reply to the counter affidavit
refuting the said specific averment. On a query from us as to
the particulars of the communication stated to have been sent
by the Authorised Officer to the Government on 22.12.2022, the
learned Government Pleader submitted that it is a
communication relating to the execution of the order of
detention and it has nothing to do with the requirement under

Section 3(3) of the Act. Even though there is no pleading to that
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effect in the counter affidavit, in the absence of any reply by
the petitioner to the specific averment made by the first
respondent in the counter affidavit that the order of detention
has been communicated to the Government on the date of the
order itself, we do not find any merit in the first contention of
the petitioner and the same is accordingly, rejected.

7. It is trite that there has to be a live link
between the prejudicial activity and the order of detention and
if the said link is snapped, the order of detention would be bad.
In other words, an unexplained delay in issuing the order of
detention after the last prejudicial activity would certainly
vitiate the order of detention, for the delay would snap the live
link between the prejudicial activity and the detention order.
No doubt, if there is a satisfactory explanation for the delay, the
same would not affect the order. For instance, in a given case
where the person concerned has been in custody in connection
with a case, the delay from the date of last prejudicial activity

upto his release from custody may not be of any significance. In
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other words, the question whether the delay has been
satisfactorily explained, is a question to be examined on the
facts of each case. It is necessary also to mention in this
context that while examining the said question, it is necessary
to keep in mind that the Statute contemplates only detention
for a period of six months to achieve its purpose.

8. Reverting to the case on hand, as noted, the
occurrence in respect of the last prejudicial activity of the father
of the petitioner took place on 17.06.2022. The father of the
petitioner was arrested on 23.06.2022 and he was released on
bail on the same day itself. There is no dispute to the fact that
the order of detention was issued only on 07.12.2022, i.e. after
a lapse of 5 months and 24 days. The proposal for detention
was submitted by the competent authority only on 09.09.2022,
almost three months after the last prejudicial activity. The
explanation for the said delay in the order of detention issued
on 07.12.2022 reads thus:

“08l nflo  agMMUBBEION6XY  Gh(083 MDY T@EL
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(o UGOOMEBRA3 (OBQY) Mo 2007, 6XTWHHUB 3 (1)
MBnB183 @N00EIHNMDNGR!  SORKTODMD  OUQ 100
NMBRE  afMiagele  Qllvadlela]lgens Slo
@ENMOMDOS]  BIQBAOUODNERITNED  17/06/2022 (M6
afMafrl 63 (I PMITd M3 ]l2]lSIs60) 09/09/2022 (@06
SlQoMUENE GBS B3 GUILUBIHMMOIM M
HOLIO0DMNRET) 6)X0CPNID3 M3 ]lesno))
memigessxom  cndWlailajisiens (8 aflo  agrmud
@NLMNDMEIQBAORODICRIIRE®  @0moNDs]  Gabeflrd
GILHTB 66180 M0.1189/21 Mo. GAMIIER! 20my NYNIMIREL3
L0126 B0NDERMMMIONMGY S| GHTUIER] SIQOMEN 20040
03 6@MOIM 20/06/2022 M 6NITUERE CHOSOIQIIERLS)
Olepds poALeinOneag (e pnusd
alB1eUUBE)MIOIIMY0 SO0 NINIBEE1RE RIBMOH)MDIM0
eNMUERE HOQPREEEIE3 Mmoo MUNEINIIEIN® Mo
DO(0RDXQSOTISIBEHNNTY0 S0, slanem
OBNIRDHEYMIIMBS SOOI, GXO8  BxtH
AROLUONEE 61k OfloIQe OB  enmunyo,
PBNORNL0 CAXTB AV BHAT3TININNRN 23RN0
(310D a0 H6P 5 1BE00W)0 a8
GENDUEREIQIBSI0EN”

As evident from the extracted portion of the order of detention,
the vague explanation given is that the delay is due to the time
taken for collecting the necessary documents relating to the

various cases in which the father of the petitioner was involved.
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Of course, there is also a statement in the order that the father
of the petitioner has not honoured the conditions, subject to
which he was granted bail in the case registered in connection
with his last prejudicial activity. Having regard to the scheme of
the Act, it was obligatory for the authorities to act vigilantly in
the matter of invoking their powers under the Act and if not, the
very purpose of the Statute will be defeated. It is all the more
so since the Statute curtails the rights guaranteed to the
detainees under Article 21 of the Constitution of India. The
explanation offered for the delay in the order depicts a casual
approach. We are unable to accept the stand taken by the
competent authority that three months time is required for
collecting the particulars of four cases registered against a
person in one police station, especially when the proposal was
submitted by the Station House Officer of the very same police
station. We do not also find any satisfactory explanation for the
delay in issuing the order after the proposal. The explanation

offered in this regard that the aforesaid time is taken for
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examining the proposal and for obtaining additional information
is also vague. Needless to say, the order of detention is vitiated.

9. Accordingly, the Writ Petition (Criminal) is allowed
and the order of detention is quashed. There will be a direction
that Raheem, the father of the petitioner shall forthwith be
released from the Central Jail, Kannur, if his detention is not
otherwise required.

Registry will communicate the above order to the

concerned Prison Authorities forthwith.

Sd/-

P.B.SURESH KUMAR, JUDGE.

Sd/-

C.S.SUDHA, JUDGE.

YKB
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APPENDIX

PETITIONER EXHIBITS

Exhibit P1 A TRUE COPY OF THE ORDER OF DETENTION
NO. DCWYD/6861/2022 -S2 ISSUED BY THE
2ND RESPONDENT DATED 07-12-2022 UNDER
SECTION 3(1) OF KERALA ANTI-SOCIAL
ACTIVITIES (PREVENTION) ACT 2007.

Exhibit P2 A TRUE COPY OF THE GROUNDS OF DETENTION
DATED 07-12-2022 IN NO. DCWD/6861/2022-
S2.

Exhibit P3 A TRUE COPY OF THE JAIL ADMISSION

AUTHORISATION LETTER FOR EXECUTING
ORDER NO. DCWD/6861/2022-2022-S2 ISSUED
BY THE 2ND RESPONDENT DATED 07-12-2022.

Exhibit P4 A TRUE COPY OF THE REPORT NO. D1-
33857/2022/W SUBMITTED TO THE 2RD
RESPONDENT DATED 17-09-2022.

Exhibit P5 A TRUE COPY OF THE REPORT BY THE 4TH
RESPONDENT DATED 09-09-2022 OF THE 4TH
RESPONDENT .

Exhibit P6 A TRUE COPY OF THE RESUBMISSION REPORT
DATED 20-10-2022.

Exhibit P7 A TRUE COPY OF REPLY SENT BY THE

ADDITIONAL CHIEF SECRETARY'S OFFICE
HOME DEPARTMENT DATED 03-02-2023.

Exhibit P8 A TRUE COPY OF THE FINAL REPORT ALONG
WITH THE DOCUMENTS AS SUPPLIED TO THE
DETENU IN CRIME NO. 337/2016 OF
MANANTHAVADY POLICE STATION DATED 30-
06-2016.

Exhibit P9 A TRUE COPY OF THE FIR IN CRIME
NO.1189/2021 OF MANANTHAVADY POLICE
STATION DATED 20-11-2021.

Exhibit P10 A TRUE COPY OF ORDER IN B.A. NO.4252 OF
2022 ON 10-06-2022.
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Exhibit P11 A TRUE COPY OF THE FIR IN CRIME NO.
1195/2021 DATED 22-11-2021 OF
MANANTHAVADY POLICE STATION AS SUPPLIED
TO THE DETENU.

Exhibit P12 A TRUE COPY OF THE CHARGE SHEET ALONG
WITH THE DOCUMENTS AS SUPPLIED TO THE
DETENU IN CRIME NO. 636/2022 OF
MANANTHAVADY POLICE STATION DATED 18-
06-2022.

Exhibit P13 A TRUE COPY OF THE FORM NO.12, BOND TO
KEEP PEACE BEFORE SUB DIVISIONAL
MAGISTRATE DATED 30-08-2022.

Exhibit P14 A TRUE COPY OF THE ORDER NO. 158/MSD/22
FOR OPENING ROWDY HISTORY SHEET OF THE
DETENU BY THE DEPUTY SUPERINTENDENT OF
POLICE, MANANTHAVADY DATED 23-05-2022.

Exhibit P15 A TRUE COPY OF THE ORDER PASSED BY THE
HOME (SSA) DEPARTMENT IN G.O. (RT)
NO.423/2023/HOME DATED 20-02-2023.

Exhibit P16 A COPY OF THE WAYANAD DISTRICT MEDICAL
BOARD DISABILITY ASSESSMENT CERTIFICATE
DATED 22-01-20109.



