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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 20T™ DAY OF DECEMBER, 2621 R
BEFORE
THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

WRIT PETITION No.26333 OF 2021 (LE-KES)

BETWEEN:

SRI K.S.ESHWARAPPA

S/O SHIVALINGAPPA

AGED ABOUT 53 YEARS,

R/O NO.5™ MAIN ROAD,

SIDDESHWARA NAGAR,

SHIVAMOGGA - &77 203. ... PETITIONER

(BY SRI PRUTHVI WODEYAR, ADVOCATE (VIDEO CONFERENCING))
AND:
1. THE COMMISSIONER

CITY CCRPORATICN,
SHIVAMOCGA - 577 201.

e

THE ASSISTANT EXECUTIVE ENGINEER
CITY CORPORATION,
SHIVAMOGGA - 577 201.

3. ASSISTANT DIRECTOR
DEPARTMENT OF LAND RECORDS
OLD D.C.OFFICE, BALARAJ URS ROAD
SHIVAMOGGA - 577 201. ... RESPONDENTS

(BY SRT ASHWIN S.HALADY, ADVOCATE FOR R1 AND R2 (PHYSICAL
HEARING)
SMT.PRATHIMA HONNAPURA, AGA FOR R3 (PHYSICAL
HEARING))
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THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA PRAYING TG QUASH THE
ORDER DATED 9.11.2021 VIDE ANNEXURE-H ISSUED BY Ri;
DIRECT THE RESPONDENTS TO HOLD THAT, THE LICENEE iS
DEEMED TO HAVE GRANTED IN VIEW O NGT PASSING ANY
ORDERS ON THE APPLICATION FILED FOR LICENSE FOR
CONSTRUCTING OF HOUSE ON 13.11.2020 VIDE ANNEXURE-A.

THIS WRIT PETITIOMN HAVING BEEN HEARD AND RESERVED
FOR ORDERS ON 06.12.2021, COMING ON FOR PRONOUNCEMENT
THIS DAY, THE COURT MADE THE FOLLOWING:-

GRDER

The petitioner is before this Court calling in question an
order dated 09-11-2G21, by which, the property of the petitioner
is sought to be demolished invoking certain provisions of the
Karnataika Municipal Corporations Act, 1976 (‘the Act’ for short)
and has sought for a consequential direction by issuance of writ
in the nature of mandamus to hold that the license for such
construction is deemed to have granted by the Shimogga City

Ccrporation (‘the Corporation’ for short) under the Act.

2. Brief facts leading to the filing of the present petition, as

borne out from the pleadings, are as follows:-
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The petitioner is a resident of Shimogga and is in
possession of a site bearing No.2150/3, PID No0.32620, which is
carved out of Sy.No.25/3 in Gurupura, Ward No.5 (Old Ward
No.12), Shimogga, measuring 1680 sq.ft., which comes within
the precincts of the Corporaticn. The petitioner comes in
possession of the said property on purchasing the same in terms
of a registered sale deed dated 11-C7-2007. It is the claim of the
petitioner that khata is chariged in his name and he has been

paying tax regulariy on the property.

3. The petitioner intending to construct a house in the
vacant site, makes an application and claims to have submitted
all the relevant documents and a building plan for such
construction on 13-11-2020. In terms of Section 313 of the Act,
the apolication of the petitioner had to be processed within the
time stinulated therein. That having not been done, the claim of
the petitioner is that, a license for such building is deemed to
have been granted under Section 315 of the Act. The petitioner

laid the foundation for the house in the month of January, 2021.
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Based upon a complaint registered against such corstruction, a
notice was issued by the Corporation on 21-01-2021, directing
the petitioner to stop all further -construction, as the
construction was in the buffer area adjacent to a rala running
on the backside of the property. The petitioner submits his reply
on 29-01-2021, requesting the Corporation to conduct a survey
of the property and determine whether the construction is being

undertaken by encroachnient and then, further action be taken.

4. Without conducting a suivey, one more notice was
issued on 03-02-20Z1, directing the petitioner to stop further
constructicn till survey report is obtained and further directed
the petitioner o undertake construction only after necessary
permiasion is granted. To this, again the petitioner submits a
representation: cn 22-02-2021, before the Standing Committee of
the Corporation. The Standing Committee also did not take any

action.

5. The Corporation issued a provisional order under

Sections 321(1)(a), 314 and 436A(1) of the Act, on 19-03-2021,
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directing demolition of the construction on the ground that there
is encroachment of Government land and he is an unauthcrized
occupant of the said property. The petitioner submits his repiy
to this notice on 29.03.2021, after whicii, there was no action
taken by the Corporation. Xight months passed by and on
09-11-2021, exercising power under Sections 321(1)(i)(a), 314
and 436A(1) of the Act, the Corporation issued the impugned
order directing its Officers for demolition of the construction
undertaken by the petitiorier, to be held on 19.11.2021. Itis at
that juncture, the petitionier knocked the doors of this Court

challenging the said order.

6. Heard Sri Pruthvi Wadeyar, learned counsel for the
petitioner, Sri Ashwin S. Halady, learned counsel for respondent
Nos.1 and 2 and Smt. Prathima Honnapura, learned Additional

Governmernt Advocate for respondent No.3.

7. The learned counsel appearing for the petitioner would
contend that the petitioner has on every occasion submitted

application/replies to all the notices that are issued and the
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Corporation did not pursue the application submitted for grant
of building license and have now invoked wrong provisior:s for
directing demolition of the construction without at the cutset
determining, whether the petitiorrer was an unauthcrized
occupant on the Government land as is alleged. He wouid
submit that under Section 315 of the Act, if the Corporation
would not pass any order on the application for building license
within 14 days, it is deemed to have been granted. Therefore, no
action can be taken against the petitioner for having constructed

the house withcut even a building license.

7.1. On the other hand, the learned counsel, Sri Ashwin S.
Halady, appearing for the respondent Nos.1 and 2/Corporation
woula vehemently refute the submissions and contends that the
petitioner has not approached this Court with clean hands and
has suppressed the notices issued by the Corporation and has
unabashediy undertaken such construction, even without a
license for such construction and as such, no fault can be found

in the order that is impugned as the building of the petitioner is
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now standing without any permission, whatsoever irom the

Corporation.

8. I have given my anxious comnsideration to the
submissions made by the respective learned cocunsel and

perused the material on record.

9. The afore-narrated fact of construction undertaken by
the petitioner is not in dispute. The petitioner applied for
permission to consiruct a building, enclosing all the documents
and a building plati on 13-1i-2020. The said request that was
made is yet to be considered but the petitioner began
construction. A complaint was registered by one
Smt. Choodamani Rao Pawar, a resident of the same area, before
the Commissioner on 16-12-2020, stating that the petitioner is
undertaking construction by encroaching Raja Kaluve, which
was running behind her property. The complainant sought
investigation into the matter and removal of that portion of
encroachment. On receipt of the complaint, a notice was issued

to the petitioner on 21-01-2021. This is received by the
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petitioner on 22-01-2021. The notice clearly indicated that there
is a complaint registered against the petitioner that the building
is being constructed without any permission from the
Corporation and desired that further comnstriction oi the
building should be immediately stopped. The notice reads as

follows:

DFOD: TOTOIT TEODTe ST ST/ FE3E dxeie Sovelzcelteskimon)

WGeD: 1. 222E0s0I005° WD ORI IO DR T

HaRoF16/12,2020.
sfofokoF

DXDE - FOWOQRTOZ  wed  wzFoeod &0 wf
TOSeDTRN de & DA 83307 & ISdong && degy S Snoo
T FO.050 OTIT ST 0, TF FIIN T DD AZCIOTTO
I3 23 30.@;?.-2,/50/35 ggﬁ’g a’égﬁej@z ORI TEADTe
EIOGITN FE3T IR0 WD IIDPED Tolke TR /1D, L@DO
PB TS DiRF LD SXRENSDOITV| FOR LI0DTIE.

EGOOT FLE DO TECDE FE Ao SRS
FARFEE  TPODNMGONY ORIV 19760 &go0 ADTO 5@ QaXoF £ )
ALK LTI AT AFSoD  TONFY  SEEIX)
5595&)@0’&723&»53’5 & Feesler” Feodd 7 QaEeet Aeg A0 CVKOD),
TeDRINSRODN - AQWID DX FFO0T FIMO  FOTDX)
?)ﬁmwz@czv TR QCWPDAT 8636 0PI TED Joewrf FeoT
LoTOT DTN BIIDT, LD, FOIVNPO  TROONATER).  IYRFY e
TEPF / TT0ONX OB JYDOL §0DH AOVERDAT 500D @mg
Bl DRI D0 SPCDTEAI. "

To this notice, the petitioner submits his reply on 29-01-2021,
contending that on enquiry, he comes to know that the Nala

belongs to the Irrigation Department and seeks survey to be
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conducted by the Irrigation Department and then action to be
taken, if he is wrong. Immediately thereafter, the Corporation
makes a communication to the Assistant Director eof Land
Records to get a survey conducted of the area in which the
property is situated, to determine encroachment by the
petitioner over the Raja Kaluve. This was communicated to the
petitioner on 03.02.2021 and directed that till such survey is
conducted, the petitioner should not undertake any
construction. The intimatiori letter dated 03-02-2021, reads as

follows:

"DEew: TITAI TRV SFPFIIN FEE DXPFED FPEITOFPTX)
Fero KDDL
NWGe: 1. 8. FIed TF AC :zgé:ua’mé /50.e0(1)/780¢/2.50°/78,/2020-21
D00F: 21012021
2. 8¢ BOF.S70T 007 dTDonT 90 Tg 0:29.01.2021
3 & 8o o3 ﬁoo?g.-é.m.cdmé/&aw(l)/ﬁﬁa@/& &0%/2020- 21,
QDT05:02.02.2021.

K e

degy SZen IO @oEE Jo 050 maoawd SIe m;zgdif
FOT2D T D0 :(;agc’gddffo’ éw’dmﬂf 2003 509?%’.-2150/30’ gga’g
FEERWN, ORI TECDTe LINGITON FEE IVFE TRV
FOR 2000TFT Toke WP ()09 e2p@0E00° Tl 05 Foew
ST, LBDTO BB FLE QXD FPRDSDITON FRT FHANTT,

NGeVT TIBY suE Tomedd TEavd  suE  damre
FRRSDFT FIOFIF TEOVDNY SPACDT 19760 FT IT0 FF
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QRF 0T, FOARID LI0LTD) IR QeTIRELITOTT  TONEY FEIEAR)
éazwmdd’owcjg" deeesrr seoRd 7 DX ARE  ADBDOVUODD)
RSN AQTL  Tone Feo00T o0 Form am
,gﬁa’ff,@@wafffom égb@’%’ T dery), wgeD (2) 0P oY aﬁa@c‘ﬁ
&1 HRFO  SPRDIPOYTocw  S9L X gendawos A
TRRTLTRTOD DO &wa’@aﬁaﬁa’ﬂ? Toe  ADO ERNCY
BINET FEE DFATY éd@’/i@@ﬁﬂu@jmﬁ :dd@ SO &?mu el
’“abasao:o% 5535@ =4 5@5@0/7" AJHDICO Toto JHTY afwr? 5’3)ﬁ@cdb
TSNPV 50553&)0@593&5’ efvcim) 3oz M:v?abi ;Om’ra’ad) g
RSN fé?erasu’ oot z:"w@aa@ )’%J geleo, - e eI o’ﬂz,
ITZRNOZON A gfde? wdw FPERT DX JOERT LPOT 20T wn”
SQ@F/‘) o a;i:aé? a’d@ A8 & '1026:1’) FTO DERICDOT :dd@
;gfzj ASEDRE D00 &)@5335 Evzerg¥0) ucj %fmfjozj FOOND  BOD vl
*/‘igff@%u@m TOrR  DOVDPIIT  FEE a:dm{’)/f ST aaeﬁma@
70’0&3 IIFR,  VYOFY  SWODT BN B SHATRDZPD DOV
3@901355@955’ "

The petitioner again replied on 22.02.2021, that survey is to be
directed by a prever autrnority and sought permission to
construct. This resulted in ariother notice being issued on 17-
02-2021, directing that the petitioner should stop construction
immed:ately as survey is yet to be conducted for encroachment
of the Governmient land. At this stage, the construction was
oniy ot the stage of foundation and pillars had come up. This
was algo indicated in the notice. During these correspondences,
the petitioner did not stop construction but goes ahead with the
coustruction, which resulted in a notice being issued by the

Corporation on 19-03-2021, under Sections 321(1)(a), 314 and
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436A(1) of the Act, titling it as a provisional order. The said

order reads as follows:

Ser STRIANT TRIE, SDZR
(1976 O 85oress SODATE® FRRFOTT 50003 50 32i(2) OB SFTY)

T0.59(1):450%:86/2020- 2021
D008:19.03.2020
DFCD: FEDT QXD TITIT AUDTIDFTFODT,  VYOTD Xl T
FSbven)ayso)
FRESDPYTT, FOPINOCWT L7,

WGeD: 1. e.eXRE0F00" TI00T MoCE eSO &8

OT008:16.12.2020

2. & B0 S90D0F FIT FO.: AT Y fI0E (0% 78/2020— 21
OT208:21.01.2021

3 & edeo S90RPE TIT 0. R0TTOR/ TS RST /80,2020~ 21
Ea05:03.02.202(

4. 5 80 SOIVE T3 TO.:3505T0Y TFRS /S T82/2020~ 21
D&008:17.02.2021

Kok KK

Degom DFALF  I0LOPITOZ,  Se.EIFT.HI0T 25 SdonT
@O B OTSNOTRIE J%_‘gab SOTE J0.050 55’&3113;%@” FITOD
Eplos TS0 Lo DOTOINOTIF D08 50&23;:2150/36 156.03 23..0¢ @9FoD
335G DoXEYN HEE  SRCY  TODRINN DA TGOV, WODRN
ADACD)  TUTRIN  SDFRCTIN0Z  X00238ToN FEE FENSPD 590
320(1)() Do 314 FIoFEE TPOIMENY QI  gocp 19760
QEDTRSETY PWQLOTFECIONDIE & 5630 FBIODE SLODOTOD Torke
TGOCNE FDOLETDOT GgIC0030 D008:21.01.2021 00 ggﬁ F03e2
WD (2)08) TOO AeRDT FHedn WQOFFNIL, FoJkeeTer AL
E0TLE  ATERNR. &  FHeocd  @PADOTID A FREDX,
TOTARES TN  TOSCDY FTOD  DeRDIT, DOCDYT DO ZADO
ez;aga?ﬁobgd g@fafg Wg@ﬁﬁff%’@ AT &PA0Z0D 94030
Chvlevviok:lolov) QeBVT edd@ab(dgz FO3COTSN ey sej
QCLPTIDCITE, NWQOTE 0@ QLFADITVRITD FOR wo@d)ga’ o7
NWIeD(3) DR LeD(A)OY  WQOTINC,  BoPleeTey ALY
SOIPE DeERNDIT.
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egomod  @woedT  wddecaSNos  SwoEsen  skE
FRSDI  Torke  FX AFeITT  DSQWT), WO TR,
ETOFSDON 2.3TO TG DONVTETETTN EE FENSTOPIX, 1T X2
MTPOZ0 Fo0d) 1976 FI0FE3E FTPODMDNY ©PION  I2U(D(2) 34
436— (T 0Ty FPIARD PLTDI  TPET  ATRECOTNT,  H
TRITI® SBEOTRODNT ONK) TRIDS @PADOTOT TORCDOF Fewd

FEE GRNDL, & SVIYE FoRT 7 QOANY L9700 éo’@rﬁa@:dégjzg.
ONBARLAS — &QPAVOTOT  TOOWIT  WEY  Torke  DODALN
NWQOTINY e clwgde @j@ﬁs—a’ﬁ% 9FY POVFTOOT g D0FOU
530, dFKR) FBOINOTOOE, SRl FOTSA GETRAER YU ST,
YYOFTY TN TEPF/T0BFPODK DT VQFOD g0y SOOI &g 5
S TSVJBOTD % XROF SPODTRA.

DIz

FEED  PIED  TODIIT + GROFRCITNGET  {X00e3FToN 543
FEDIDNVTD  Tokw.  FeX) AT DICDE, DO TDEVETTIR)
BIPFITVN QIO &) QAVAVERLHCPN  FARFET IO S0
7OETID0B0 OXRCL38TD  EIRVANEINET  Tore FIoF 638 BoT0F OCTD® SO0V
00 32U)92) S &R 436- (DA QO Fej
QFADSDZPT /AN (TREIDID  FEETINT eS0T Torte
FRIFCT - #989CH0Z0C ggf FA0 - ETH00T SN, ATeITT
DACEIF=156.03 F € ) DTFIIT TOD> TRY  HogIRNT  aZT0
DAYeeor=76.44 25,00 NI,

3059 OF &8l
%

&I 50.80:0(1):20%:  2020- 2021
&e208:19.03.2021

Sslpr] A0S J0.050 53¢ 02 OF AN FPE HIT D0
DBLINCTEFAD  0F :Joszg?:Zb’O/JdQ DOAE TR DoF o w%’w’frgﬁ
AP0 SPEVPTK, & ST Fwad 7 QFIedd FogEpaen
GENT.  FUDY FIOFEE I soTerdemsT s90%) 19760 500
21()(D) 54 DX 436 (DT &3 & @@@5 @egoiamoz %@@5@%
SVCOT FAOT FeX éii@gwm@m. "

To this, the petitioner submits a reply in justification of his

cornstruction and contends that the provisions of the Act that are
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invoked cannot be invoked against him. This resulted in an
order being passed on 01-06-2021, directing measurement of
the property to be taken in the presence of the petitiorier. In the
meantime, the permission to construct the building that was
sought by the petitioner on 13-11-2620, is reiected on
30-06-2021, under the caption “other reasons” and as per the
report and recommendaticn of the Engitieer and Town Planning
Officers to reject the application. COnce the application is
rejected on 3C-06-2021, the impugned order is passed. The

impugned order reads as fcllows:

a”u@cg,oaa’ é:)as?cwg" FOWOPATOZ ITZR] DTPINOTIF méo_gab
e :doszg 50 ,%cg’(vgda’ffd ST ©GOFONY DOV WYOTT B
DLDFOEDT L e ()0 @&FHe0oen de dREaHSTnT D0
hekrlon) Jﬁé geieori DR AeR), ADWOPAT TOFTE @PO00Z0T ggf
TOCHCSTFO008, DO TEOVE WYOFT B SoIT FEE AX0F o
SRRSDITT 24} FOWOQAT 8@ Xdesort e (2) (3) (4) oY
S$0TEE TINIX, 00 JPFND. wIeD (35)0Y DF008:19.03.2021
oo de ¥ DV SHJOTOS0R F0890F SEONT, FeoTeN 00 PR,
DI FARD &0 QAFATODT  FEIED), Foe BOPRRLIRROR
gioom 0o Wf ODIT J0O SEEY 7 DINY 5CRTHI ABRND.
GO AZ ATOCWDTR JYODTON QRIS FTeADPOY.  sgoos
& HIJIoDY SaE0 JOITOT @QREOIL, BLPCDA, & F50E0Z
SRS,

2~ ﬂo&.g:éa’;sw 50:0/2¢0°— 741/2021- 22 HX005:9.11.2021
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FIOFEIE XOQTE® FoTRCFOCTD SPAWD 19760 §00 321(1)!
)(2) 314 Tore 436- (1) 0oF FOTTPT SPFITH, e5PaDA dier
OTPINOTRIE &9YOD s J0.050 AZeIoINT 53¢ @@ogend) e &
Sernd G’fgdeg v éd@oﬁeg 3@ :’g_éd :J’oszg 2150/3 (28083, &*0.32620)0’9“
QDD WQOTE B DWFADDT  DoIT  FEIT GRITOR)
O08:19.11.20210080  &3f  10.00 No&n SUgingmey &dedid. . &
FOODE I FIeoo FoQVETIOF  @CNOTD  (D- 1 DX 2) v
GOWFD  (FOTOCL)  Torke  TRIFOD DR AXIONE . FOQDETIF
GEI0CDOZOT, ABOODF FOQVFTOOF &29CD0ITIO(TOFDT)
FOTOCLDLFONED, oa&:g @@fgz:’d), OO . &FICDOIO, - DCR
ABOODEF/BOCD &gICDOZOR, TR SDTRINOTE 07 82RO 05y
FOOIF LITBONE) FOOVEETBONE) FDOVFIRDE &Y SBeEAD. "

The order directs demolition of the constriction on the property
invoking Sections 321(1)(i)(a), 314 and 436A(1) of the Act.
Therefore, it becomes germane tc notice those provisions of law,
Section 321 cf the Act, reads as follows:

"321. Pemnlition or alteration of buildings or
well work urlawjully commenced, carried on

or completed:—
{1) If the Commissioner is satisfied,—

(i) that the construction or re-construction
of ary building or hut or well,—

(a) has been commenced without
obtaining his permission or where an
appeal or reference has been made to
the standing committee, in
contravention of any order passed by
the standing committee; or
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(b) is being carried on, or has been completed
otherwise than in accordance 1with the
plans or particulars on wkhich such
permission or order was based; cr

(c) is being carried on, or rhas been completed
in breach of any of the provisions of this
Act or of any rule or bye-law made ur.der
this Act or of any direction cr reauisition
lawfully given or made under this Act or
such rules or bye-iaw's; or

(ii) that any alteration required by any notice
issued under section 3(C8. have not been duly
made; or

(iii) that any alteration cof or addition to any
building or rut or any other work made or done for
any purpose into, or upon any building or hut, has
been cornmnenced or is being carried on or has been
completed in Lreach of section 320, he may make a
provisional order requiring the owner of the building
tc demolish the work done, or so much of it as, in
the opiniecn of the Commissioner, has been
unlawfully executed, or make such alterations as
may, ire the opinion of the Commissioner, be
necessary tc bring the work into conformity with
the Act. rules, bye-laws, directions or requisitions
as afcresaid, or with the plans or particulars on
which such permission or orders was based and
may also direct that until the said order is complied
with the owner or builder shall refrain from
proceeding with the building or well or hut.

(2) The Commissioner shall serve a copy of the
provisional order made under sub-section (1) on the
owner or builder of the building or hut or well together
with a notice requiring him to show cause within a
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reasonable time to be named in such notice why the
order should not be confirmed.

(3) If the owner or builder fails to shcw cause to
the satisfaction of the  Commissioner, the
Commissioner may confirm ihe order, with ary
modification he may think fit and such order shall
then be binding on the owner.

(4) If the construction or reconstruction of any
building or hut is comrmernced contrary to the
provisions of section 300 or 314 and the Commissioner
is of the opinion that immediate action should be
taken, then, notwithstanding anything contained in
this Act, a notice to be given under sub-section (2)
shall not be of less duration than twenty-four hours
and shall be deemed to be duly served if it is affixed
in some conspicuous part of the building or hut to
which the notice relates and published by
proclamaiion at or rnear such building or hut
accompariied by beat of drum, and upon such
affixation and puplicaticn, all persons concerned shall
be deenied, to have been duly informed of the matters
stated ther=in.”

(emphasis supplied)
Sectionn 321(1){i)(a) deals with commencement of construction
without obtaining permission or where an appeal or reference
has been made to the Standing Committee and undertakes such
construction or re-construction in contravention of any order

passed by the Standing Committee. Since Section 321 of the Act
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bears reference to Sections 313 and 314 of the Act, it is germane

to notice Sections 313 and 314 of the Act, they read as fcllovws:

"313. Application to construct or re-construct
huts:—
(1) Every person who intends to cornsiruct or

reconstruct a hut shall send te the Commissioner,—

(a) an application. in writing for permission to
execute the work, and

(b) a site-plai. of the land.

(2) Every such application and a plan
shall contain the particulars and be
prepared in the manner required
under the rules or bye-laws.

314. Prchiriition against commencement of
work without permission.—The construction or
re-construction ¢f a hut shall not be commenced
unless and until the Commissioner has
granied permission for the execution of the
werk on an application sent to him under
Section 313."
(emphasis supplied)

Section 313 deals with application for permission to construct or

re-construct and Section 314 deals with prohibition against
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commencement of work without permission. The present order
of demolition is passed under the afore-quoted provisicus of law.
An unequivocal mandate of Section 314 of the Act is that, 1o
construction shall be commenced unless and until permiss:on is
granted on an application sent urider Sectivn 313 of the Act. An
application under Section 313 of the Act is submitted by the
petitioner on 13.11.2020. No permission was granted for
commencement of work, but the petitioner went ahead with the
construction without any permission and reached a stage where

the construction got completed withcut such permission.

10. The defence of the petitioner is now required to be
noticed and considered. The defence is that, under Section 315
oi the Act, permission is deemed to have been granted if an order
is not passed on an application submitted for such permission
under Section 313 of the Act, within fourteen days. Section 315

reads as follows:

“315. Period within which Commissioner is to

grant or refuse to grant permission to execute
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the work.—Within fourteen days after the
receipt of any application made under section 313
for permission to construct or reconstruct a hut, or
of any information or plan oi fuither informdtion or
fresh plan required under rules or bye-law's, the
Commissioner shall, by written order, either
grant such permission or refuse on one or
more of the greunds mentioned in section 317
to grant it.”

lemphasis supplied)
Section 315 mandates that the Corporation shall within fourteen
days after receipt of the apnlicatiorr under Section 313 of the
Act, either grant or refuse sucn permission on one or more
grounds referred to in Section 317 of the Act. Admittedly, no
order iz passed under Section 315 of the Act, on an application
submitted by the petitioner under Section 313 of the Act.
Section 316 mandates that if the Commissioner delays grant of
permission ag obtaining under Section 315 of the Act or no order
is passed under Section 315, a written request will be made by
the applicant before the Standing Committee and the Standing

Committee shall be bound on the written request of the
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applicant to determine by a written order, whether permission
should be granted or not. Sub-section (2) of Section 316 ¢f the

Act, reads as follows :
"316. Reference to standing commiitee if

Commissioner delays fo grant permission.—

(1) If within the period laid down in section 315, the
Commissioner has neither grarnted nor refused to
grant perntission to construct or re-construct a hut,
the standing committee shall be bound on the
written request of the appiicant to determine by
writicn order whether sucii permission should be
grarited or not.

(2) If the standing committee does not, within
thirty days from the receipt of such written
request detzrinine whether such permission
should be granted or not, such permission
sndll be deemed to have been granted; and the
applicant may proceed to execute the work
but not so as to contravene any of the
provisions of this Act or any rules or bye-laws
made under this Act."”

(emphasis supplied)
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Section 316 mandates that if the Standing Commitiee does not
within 30 days from the date of receipt of suci request,
determine whether the permission should be granted or not,
such permission shall be deemed to have been granted. it iz here
the deeming clause comes in and not under Secticn 315 of the
Act as contended by tlie petitioner. If the petitioner had
approached the Standing Committee on the delay of an order
being passed by thie Commissioner, the matter would have been
altogether diiferent. The petitioner has not only undertaken
construction without any permission but does not even
approach the Standing Committee and now contends that
permission is Geermed to have been granted. The contention is
ex-facie unacceptable, as it runs counter to Sections 313, 314,

315 and 316 of the Act. Section 317 of the Act reads as follows:

"17. Grounds on which permission to
construct or re-construct hut may be refused:—

(1) The only grounds on which permission to
construct or re-construct a hut be refused are the

following, namely:—
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(a) that the work or the use of the site
for the work would contravene some
specified provision of any law or some
specified rule, bye-law, order or declaidition
made under any law;

(b) that the application for perniission
does not contain the particulars or is not
prepared in the manner required under rules
or bye-laws;

(c) that any informationn or plan
requured by the Commissioner under rules or
bye-laws has rot been duly furnished;

(d)  that streets or roads have not
heeri made as required by section 280;

(e)  that the land on which the hut is
to be constructad or the street or streets on
which such land abuts are not adequately
drained, levelled or lighted;

(f that the proposed hut would be an
encroachment upon Government or

corporation land.

(2) Whenever the Commissioner or standing

committee refuses to grant permission to construct
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or reconstruct a hut, the reason for such refuscl

shall be specifically stated in the order.”

Section 317 deals with grounds o1 which permission te
construct or reconstruct may be refused. Order of refuscal under
Section 317 of the Act is also passed on 30-06-2021 and
communicated to the petitioner — online, as the application was

submitted online.

11. Thereiore, on a conjoint reading of the afore-quoted
provisions of the Act, what would unmistakably emerge is that,
an application seeking construction or re-construction would be
submitted under Section 313 of the Act. Without express
permission, no work shzll be undertaken under Section 314 of
the Act. Section 315 of the Act mandates the period in which
the Corporation is to grant or refuse to grant permission to
execute such work and in terms of Section 316 of the Act, on the
delay in granting or refusing permission, the applicant is at
liberty to approach the Standing Committee. The Standing

Committee shall consider such request and pass appropriate
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order within 30 days and in the event, no order is paased, the
permission for such construction is deemed to have bheen
granted. Except submission of application undei Section 313 of
the Act, none of the other statutory forraalities are performed by
the petitioner nor has disployed patience to wait for such

permission to undertake construction.

12. It is, therefore, a fit case where the petitioner has
wantonly abused iaw and undertaken construction. It is not a
case, where the Corporation has kept quiet on seeing such
construction. Several notices were issued by the Corporation
against the petitioner bt the petitioner goes on by justifying the
construction o one pretext or the other, and completes the
construction in a breakneck speed and begins to reside by the

time, the itnpuganed notice is issued.

13. it is also to be noticed that there is an allegation that
the petitioner has encroached Ragja Kaluve and constructed the
building on such Ragja Kaluve. The request for survey that was

made by the Corporation on 03-02-2021 is also replied by the
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Government immediately, that survey has to be conducted on its
own, out of its resources and Officers and not commnicate to
the Department of Survey Settlement. Despite this reply. the
Corporation has not taken any steps to conduct a survey or
determine encroachment or even reject the application. The
application is rejected only on 30-06-2021 and certain notices
only for the purpose of reccrd anpear te nave been issued by the
Corporation. If the Corporation had issued notices directing to
stop construction 1t ought to have rejected the application for
permission. Therefore, the Officers of the Corporation have also
displayed laxity in passing orders or taking timely action and the
petitioner has abused the law in undertaking construction
without permission. The building which is now completely
constructed without even a building license. In such
circumstances, no sympathy is required to be shown to the
petitionier for having undertaken construction blatantly contrary
to law. The order of demolition, thus, cannot be found fault

witia.
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14. Before parting with the case, it may not be inapt to
notice the judgments rendered by the Apex Court in several
cases concerning unauthorised or illegal constructicn. The Apex
Court in the case of DR. G.N.KiJAJURIA V. DELHI

DEVELOPMENT AUTHORITY!, has held as follcws:

"10. Before purting, we have an observation
to make. The same is tirat a feeling is gathering
ground that where unauthorised constructions are
demolished cit the force of the vider of courts, the
illegality is not taken core of fully inasmuch as
the officers of the statutory body who had allowed
the unauthcrised construction to be made or make
illegal! allotments go scot free. This should not,
however, have happened for two reasons. First, it
is the illegal action/order of the officer which lies
at the rcot of the unlawful act of the citizen
conceined, because of which the officer is more to
be blamed than the recipient of the illegal benefit.
It is thus imperative, according to us, that while
undoing the mischief which would require the
demolition of the unauthorised construction, the

delinquent officer has also to be punished in

'(1995) 5 SCC 762
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accordance with law. This, however, seidom
happens. Secondly, to take care of the injustice
completely, the officer who had misused his pcwer has
also to be properly punished. Qiherwise, what rappens
is that the officer, who made the huy when the sun
shined, retains the hay, which tempts others to do the
same. This really gives fillip to tle commission of
tainted acts, whereas the cin. should be oppoesite.”

(emphasis supplied)
Later, in FRIENDS COLONY DREVELGPMENT COMMITTEE VS.

STATE OF ORISSAZ?, has held as follows:

"24. Structural and iot area regulations authorise
the municipzl authorities to regulate and restrict the
height, number cof stoieys and other structures; the
percentage of « piot that may be occupied; the size of
yards, courts and open spaces; the density of
pepulation; and the location and use of buildings and
structures. All these have in our view and do
achieve tne larger purpose of the public health,
safety or general welfare. So are front setback
provuisions, average alignments and structural
aiterations. Any (violation of 2zoning and

regulation laws takes the toll in terms of public

*(2004)8 SCC 733
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welfare and convenience being sacrificed apart
Jrom the risk, inconvenience and hardship which

is posed to the occupants of the building."

(emphasis supplied)
Yet again, the Apex Court in the case of PRIYVANKA ESTATES
INTERNATIONAL (P) LTD. VS. STATE OF ASSAM3, has held as
follows:

"58. It is a matter of common knowledge that
illegal and unautnorised constructions beyond the
sancticneda plans are on rise, may be due to
paucity of land in big cities. Such activities are
required te be dealt with by firm hands otherwise
builders/colonisers would continue to build or
construct heyond the sanctioned and approved
plans and would still go scot-free. Ultimately, it is
the flat owners who fall prey to such activities as the
ultimate desire of a common man is to have a shelter of
his owin. Such unlawful constructions are definitely
against the public interest and hazardous to the safety
of occupiers and residents of multistoreyed buildings.
To some extent both parties can be said to be equally

responsible for this. Still the greater loss would be of

’(2010)2 SCC 27
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those flat owners whose flats are to be demolished as
compared to the builder."”

(emphasis supplied)
A little later, the Apex Court in the case of DIFAK KUMAR

MUKERJEE V. KOLKAT MUNICIPAL CORPORATIGN#, has held

as follows:

"8. What neerds to be emphasised is that
illegal and wunautnorised constructions of
buildings ar:d other struciures not only violate the
municipai laws and the concept of planned
developmient af the pariicular area but also affect
various fundarnrerital and constitutional rights of
other persons. The common man feels cheated
when he finds that those making illegal and
unauthorised constructions are supported by the
people entrusted with the duty of preparing and
exccuting master plan/development plan/zonal
plan. The reports of demolition of hutments and jhuggi
Jjhopris belonging to the poor and disadvantaged section
of the society frequently appear in the print media but
orte seldom gets to read about demolition of

illegally/unauthorisedly  constructed  multi-storeyed

*(2013)5 SCC 336
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structures raised by economically affluent people. The
failure of the State apparatus to take prompnt
action to demolish such illegal constructions has
convinced the citizens thai planning iaws are
enforced only against poor and ull compromises
are made by the Stote machinery whren it is
required to deal with those who have money power

or unholy nexus with the power corridois.

9. We have prefaced disposal cof this appeal
by taking cognizance of the precedents in which
this Court held that there should be no judicial
tolerance of illegal and unauthorised
constructions by those who treat the law to be
their subservient, ..........

(emphasis supplied)
In the light of the judgments of the Apex Court as afore-quoted,
the prevalent situation either in the limits of the Corporation,
Municipality or the Panchayat if noticed, it would demonstrate
clear apathy on the part of the Authorities towards the citizens,
as 1llegal and unauthorised construction of the buildings and
other structures, as observed by the Apex Court, would not only

violate the Municipal Laws, the concept of planned development
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of a particular area, but affects various fundamental and
constitutional rights of other persons. The common man bears
the brunt, feels cheated when he finds those malking illegal and
unauthorised constructions getting support, sometimes, either
tacit or direct, by the wings of the State which are enjoined with

a duty to act swiftly and stall such construction.

15. Silence or ignorance; turning a blind eye or a deaf ear
of the Authorities towards the cry of certain citizens who bring
into light the allegea illegal constructions will have to be
forthwitk. addresse¢ by the powers that be, of such
Corporations, Municipal Councils and Panchayats, as all power
is a trust that is bestowed upon the servants of the Government
or Officers of the statutory bodies, which the State or the

Statutory Bodies cannot afford to erode.

16. This Court has come across umpteen number of cases
like the subject petition, wherein allegation is of illegal
constructions undertaken and of the responsible Officers

turning a blind eye towards such constructions. It is, therefore,
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necessary that the jurisdictional Assistant Engineer. Assistant
Executive Engineer or the Executive Engineer as the case would
be, of all the Corporations, who are empowered to act, under the
Act, are required to act swiftly, the mcinent such illegal or
unauthorised construction comes to light, either by such officers
themselves or on any complaint being registered against such
construction, take action in accordance with law, without any
loss of time, failing which, the State or the Corporations shall
initiate departmental enquiry agairist those Officers who show or
have shown lackadaisical attitude in the performance of their
duty to check the growth of such illegal constructions in their
jurisdictions. Administrative tolerance against such Officers
should be reduced to zero, as time has come, where a citizen who
urdertakes illegal or unauthorised construction should be dealt
witn. stern hands, equally so, the Officers who permit such

construction also be dealt with the same stern hands.
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17. For the aforesaid reasons, I pass the following:

@)

(i)

(iii)

ORDEK

Writ Petition lacks merit and is dismissed with costs
of Rs.50,000/- payable to the Thief Minister's Relief
Fund.

The Corporation shall take the impugned order
dated 02.11.2021, {o its logical conclusion bearing in
mind the observaticns inade in the course of this
order.

A copy ctf this order shall be furnished to the
Additionial Chief Secretary, Department of Urban
Development, for compliance and passage of

neceasary orders.

Sd/-
JUDGE



