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1. General Remarks

1. I am delighted to have been invited for the 16" National Council Meeting of the

Akhil Bharatiya Adhivakta Parishad here in Hyderabad. For m¢, it is always a

pleasure and honour to be invited to speak at such events as it allows me the

opportunity of engaging in a more informal manner with members of the Bar.

vakta Parishad for

2. Atthe very outset, | must congratulate the Akhil Bharatiya Adhi

their work over the last three decades towards the objective of conducting regular

educational programs for lawyers across the country. Continuous legal education

is an essential pillar of the practice of law and I am happy to note that the Akhil

Bharatiya Adhivakta Parishad has conducted workshops and seminars, established

legal aid centres and regularly printed its quarterly magazine to aim this process

of continuous education of our country’s lawyers. The present council meeting 1s

another facet of the efforts of the Akhil Bharatiya Adhivakta Parishad educating

the legal fraternity.

3. I am happy to note that the theme for this year’s national council meeting of the

Akhil Bharatiya Adhivakta parishad is ‘Decolonisation of the Indian Legal

System’. While it may sound like a subject pertaining to legal history, this 1ssuc

oraneously relevant. Just in the past few months,

has never been more conte

several of my brother judges at the Supreme Court as well as the Hon’ble Chief
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Justice of India have voiced their concern about the need for re-thinking and re-
formulation of the Indian legal system so that it reflects India’s current realitics,
which is an amalgamation of our rich and diverse heritage of the centurics past
and also the dreams and aspirations for the shining future of the billion plus
Indians. I would like to use this opportunity to share some of my own thoughts on
this topic, so as to encourage further discussion, debate and deliberation within the

legal fraternity in relation to this subject.

Ancient Indian legal systems

Indian law has traditionally drawn on a number of sources. Our legal system began
with the Vedas and contemporary indigenous customs from thousands of ycars
ago. Over time, it evolved through blending and being replacc':d with other
influences, both foreign and domestic. After the Arab invasions of India in the 8"
century, Islamic law was introduced in some areas of India. Similarly, during the
British occupation of India, the English common law was introduced as the
residual law in the earlier high courts of Bombay, Calcutta and Madras to answer
all questions of law in respect of which no Indian statute or rule of personal law
such as law was prevalent. The Portuguese and French used their own laws in their
colonies in India.

When the colonisers first invaded India, they made outward remarks stating that
g in legal principles or the observance to the rule of law.

India was a land lackin

They used this as the excuse for super-imposition of their foreign ideas and

systems upon India. But these misleading remarks and notions arc a

misrepresentation of Indian Jurisprudence and the legal system of ancient India.



These incorrect statements may have been made due to ignorance, or imperialist
self-interest, or a contempt for Indian culture and civilization. The effect of this
misrepresentation was to create a false picture of the Indian legal system both in
India and outside.

We must go back in time, to the ancient Indian scriptures, to get a truc and correct
picture of the legal system of ancient India. It is then that we discover that ancient
Indian jurisprudence was founded on basis of the rule of law and had some of the
features that were immensely revolutionary for the ancient world. These included:

a. the King himself was subject to the law and the King’s right to govern
was subject to the fulfillment of duties which, if breached, resulted in
forfeiture of kingship;

b. the judges were independent and subject only to the law and ancient India
had the highest standard amongst all nations for the ability, learning,
integrity, impartiality, and independence of the judiciary;

c. the Indian judiciary consisted of a hierarchy of judges with the Court of
the Chief Justice (Praadvivaka) at the top, each higher Court being
invested with the power to review the decision of the Courts below;

d. disputes were decided essentially in accordance with the same principles
of natural justice which govern the judicial process in the modern State

today:

the rules of procedure and evidence were similar to and just as advanced

as those followed today;



f. in criminal trials, the accused could not be punished unless his guilt was

proved according to law and in civil cases the trial consisted of four stages

like any modern trial - plaint, reply, hearing and decrec;

g. doctrines such as res judicata (prang nyaya) were prevalent in the ancient

Indian jurisprudence;

h. all trials, civil or criminal, were heard by a bench of several judges and

rarely by a judge sitting singly;

i, decisions of all courts except the King were subject to appeal or review

according to established principles; and

the fundamental duty of all courts was to do justice “without favour or

fear”.

Rule of Law

Other than the broad features I have highlighted, it would be fruitful to examine
in-depth some of the more nuanced features of ancient legal systems, so as to fully
appreciate the intricacy, justness and aptness of those legal systems for India. Let

us start by the most fundamental of these aspects, the ‘rule of law’.

Naturally, the first question to address would be whether there was a rule of law

prevalent in ancient India? Evidence for a resoundingly affirmative answer to this

question is bore out by the great epic texts. T he Mahabharata, for instance, statcd

that “a King who, after having sworn that he shall protect his subjects, fails to

protect them, should be executed like a mad dog.” Similarly, the Mahabharata also

stated that “the people should execute a King who docs not protect them but

instead deprives them of their property and asscts and who takes no advice or



10.

11.

guidance from anyone. Such a King is not a King but misfortunc.” While the
words used may have been grim and in keeping with the modern legislative
language, the message is clear that the King is not above the law.

These provisions indicate that sovereignty was based on an implied social compact
and if the King violated this traditional pact, he forfeited his kingship. Coming to
the historical times of Mauryan Empire, Kautilya described the duties of a king in
the Arth-shastra in the following terms: “In the happiness of his subjects lics the
King’s happiness; in their welfare his welfare; whatever pleases him he shall not
consider as good, but whatever pleases his people, he shall consider as good.” 1
will refer to the wise words of many other such ancient scholars, whose works
provide us a window into the ancient legal systems of our nation.

Returning to Kautilya, the principle enunciated by him was based on a very ancient
tradition which was already established in the age of the Ramayana. Rama, the
King of Ayodhya, was compelled to banish his queen, whom he loved and in
whose chastity he had complete faith, simply because his subjects disapproved of
his action of taking back a wife who had spent a year in the house of her abductor.
The King submitted to the will of people even though it broke his heart.

In the Mahabharata, it is stated that a common fisherman refused to give his
daughter in marriage to the King of Hastinapur unless the King accepted the
condition that his daughter’s sons, and not the heir apparent from a former queen,
would succeed to the throne. The renunciation of the throne and the vow of lifc-
long celibacy (Bhishma Praigya) by Prince Deva Vrata is one of the most moving

episodes in the Mahabharata. But its significance for the legal fraternity is that
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even the sovereign King was not above the law. The great King of Hastinapur
could not compel the humblest of his subjects to give his daughter in marriage to
him without accepting his terms. It refutes the view that the kings in ancient India

were despots who could do as they pleased without any regard for the law or the

rights of their subjects.
Judiciary in ancient India

According to the Arthashastra of Kautilya, who is generally recognised as the
Prime Minister of the first Mauryan Emperor (322-298 B.C.), the Mauryan rcalm
at the time was divided into administrative units called Sthaniya, Dronamukha,
Khrvatika and Sangrahana (the ancient equivalents of the modern districts, tehsils
and Parganas). Sthaniya was a fortress established in the center of eight hundred
villages, a dronamukha in the midst of 400 villages, a kharvatika in the midst of
200 villages and a sangrahana in the center of ten villages. Law courts were
established in each sangrahana and also at the meeting places of the districts
(Janapadasandhishu). The Court consisted of three jurists (dhramastha) and three
ministers (amatya).

The great jurists, Manu, Yajn-valkya, Katyayana, Brihaspati and others, and in
later times commentators like Vachaspati Misra and others, described in detail the
judicial system and legal procedure which prevailed in India from ancient times
till the close of the Middle Ages.

According to Brihaspati Smiriti, there was a hierarchy of courts in Ancicent India
beginning with the family Courts and ending with the King. The lowest was the

family arbitrator. The next higher court was that of the judge; the next of the Chicf
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Justice who was called Praadivivaka, or adhyaksha; and at the top was the King’s
court,

The jurisdiction of each court was determined by the importance of the dispute,
the minor disputes being decided by the lowest court and the most important by
the king. The decision of cach higher Court superseded that of the court below.
According to Vachaspati Misra, “The binding effect of the decisions of these
tribunals, ending with that of the king, is in the ascending order, and each
following decision shall prevail against the preceding one because of the higher
degree of learning and knowledge”.

It is noteworthy that the Indian judiciary today also consists of a hierarchy of
courts organized on a similar principle-the village courts, the Munsif, the Civil
Judge, the District Judge, the High Court, and finally the Supreme Court which
takes the place of the King’s Court. We have been unconsciously following an
ancient tradition.

The fountain source of justice was the sovereign. In Indian jurisprudence
dispensing justice and awarding punishment was one of the primary attributes of
sovereignty.

Being the fountain source of justice, in the beginning the king was expected to
administer justice in person, but strictly according to law, and under the guidance
of judges learned in law. A very strict code of judicial conduct was prescribed for
the king. He was required to decide cases in open trial and in the court-room, and
his dress and demeanour were to be such as not to overawe the litigants. He was

required to take the oath of impartiality, and decide cases without bias or
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attachment. Katyayana says that “the king should enter the court-room modestly
dressed, take his seat facing east, and with an attentive mind hear the suits of his
litigants. He should act under the guidance of his Chief Justice (Praadvivaka),
Judges, ministers and the Brahmana members of his council. A king who dispenses
justice in this manner and according to law resides in heaven”.

These statements are significant. The king was required to be modestly dressed
(Vineeta-vesha) so that the litigants were not intimidated. The code of conduct
prescribed for the king when acting as a judge was very strict and he was required
to be free from all “attachment or prejudice”. As per Narada, “if a king disposes
of law suits (vyavaharan) in accordance with law and is self-restrained ( in court),
in him the seven virtues meet like seven flames in the fire”. Narada cnjoins that
when the king occupies the Jjudgment seat (dharmasanam), he must be impartial
to all beings, having taken the oath of the son of Vivasvan, which was the oath of
impartiality as the son of Vivasvan was Yama, the god of death, who was impartial
to all living beings.

The judges and counselors guiding the king during the trial of a case were required
to be independent and fearless and prevent him from committing any crror or
njustice. As per Katyayana, “if the king wants to inflict upon the litigants
(vivadinam) an illegal or unrighteous decision, it is the duty of the judge (samya)
to warn the king and prevent him. The Judge guiding the king must give his
opinion which he considers to be according to law, if the king does not listen, the

judge at least has done his duty. When the judge realizes that the king has deviated

from equity and justice, his duty is not to please the king for this is no occasion
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for soft speech (vaktavyam tat priyam natra); if the judge fails in his duty, he 1S
guilty.”

As civilization advanced, the king’s functions became more numerous and he had
less and less time to hear suits in person, and was compelled to delegate more and
more of his judicial function to professional judges. Katyayana stated that “if due
to pressure of work, the king cannot hear suits in person he should appoint as a
judge a Brahmin learned in the Vedas.” The qualifications prescribed for a judge
were very high. According to Katyayana, “a judge should be austerc and
restrained, impartial in temperament, steadfast, God-fearing, assiduous in his
duties, free from anger, leading a righteous life, and of good family.”

In course of time, a judicial hierarchy was created which relieved the king of much
of the judicial work, but leaving untouched his powers as the highest court of

appeal. Under the Maurya Empire a regular judicial service cxisted as described

above.
Integrity of the judiciary in ancient India

I shall now say a few words about the qualities of the judiciary and the code of
conduct prescribed for ancient judges. The foremost duty of a judge was integrity
which included the responsibility of being impartial and a total absence of bias or
attachment. The concept of integrity was given a very wide meaning and the
judicial code of integrity was very strict. Brihaspati stated that “a judge should
decide cases without any consideration of personal gain or any kind of personal

bias; and his decision should be in accordance with the procedure prescribed by
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the texts. A judge who performs his judicial duties in this manncr achicves the
same spiritual merit as a person performing a Yajna.”

The strictest precautions were taken to ensure the impartiality of judges. A trial
had to be in open court and judges were forbidden to talk to the partics privatcly
while the suit was pending because it was recognised that a private hearing may
lead to partiality (pakshapat). It was stated by Shukra-nitisara that “five causcs
destroy impartiality and lead to judges taking sides in disputes. Thesc arc
attachment, greed, fear, enmity and hearing a party in private.”

Another safeguard of judicial integrity was that suits could not be heard by a single
judge, even if he was the king. Our ancestors realized that when two minds confer,
there was less chance of corruption or error, and they provided that the King must
sit with his counselors when deciding cases, and judges must sit in benches of
uneven numbers. Shukra-nitisara noted that “persons entrusted with Judicial duties
should be learned in the Vedas, wise in wordly experience and should function in
groups of three, five, or seven.” Similarly, Kautilya had also stated that suits
should be heard by three judges (dharmasthstrayah).

Unfortunately, our present judicial system, created by the British, does not follow
this excellent safeguard. Today every suit is heard by a single Munsif or civil

Judge or District Judge for reasons of economy. But the state in ancient India was

more interested in the quality of justice than cconomy.,

Every Smriti emphasizes the supreme importance of judicial integrity. Shukra-

nitisara said that “the judges appointed by the king should be wel] versed in

procedure, wise, of good character and temperament, soft in speech, impartial 1o
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friend or foe, truthful, learned in law, active (not lazy), free from anger, greed, or
desire (for personal gain), and truthful.” Corruption was regarded as a heinous
offence and all the authorities are unanimous in prescribing the severest
punishment on a dishonest judge. Brihaspati said that “a Judge should be banished
from the realm if he takes bribes and thereby perpetrates injustice and betrays the
confidence reposed in him by a trusting public.” A corrupt judge, a false witness,
and the murderer of a Brahmin were considered to be in the same class of
criminals. Vishnu had said that “the state should confiscate the entire property of
a judge who is corrupt.” Judicial misconduct included conversing with litigants in
private during the pendency of a trial. As per Brihaspati, “a judge or chief justice
(Praadvivaka) who privately converses with a party before the case has been

decided (anirnite), is to be punished like a corrupt judge.”
Rules for interpretation of the text of the law in ancient India

In ancient India, principles for interpretation of laws were developed to high
degree of perfection. Judges were required to decide cases, criminal and civil,
according to law (samyak, yath-shastram, shastro ditena vidhina). This involved
interpretation of the written text of the law. This task created many problems such
as the elucidation of obscure words and phrases in the text, reconciliation of
conflicting provisions in the same law, solution of conflict between the letter of
the law and principles of equity, justice and good conscience, adjustment between
customs and smritis, and so on. This branch of law was highly developed and a

number of principles were enunciated for the guidance of the courts. The most
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important of them related to the conflict between the dharm-shastra and the artha-

shastra.

Three systems of substantive law were recognized by the court, the dharma-
shastra, the arth-shastra and custom which was called sadachara or charitra. The
dharma-shastra consisted of laws which derived their ultimate sanction from the
smritis and the arth-shastra of principles of government. The border line between
the two often overlapped. In several matters the arthashastra and the dharma-
shastra were in conflict. As such, one is naturally driven to wonder how did the
Jaw courts resolve this conflict when it arose in particular suits?

The first principle was that of avirodha: the court must try to resolve any apparent
conflict between the two. Today, this is called the principle of harmonious
construction. But if the conflict could not be resolved, the authority of the dharma-
shastra was to be preferred. Bhavishya purana provided that “when smriti and
artha-shastra are inconsistent, the provision in the artha-shastra is superseded (by
smriti); but if two smritis, or two provision in the same smriti are in conflict,
whichever is in accordance with equity is to be preferred.” Narada smriti lays
down a similar rule of interpretation according to reason in case of conflict
between two texts of the smritis. But while interpreting the written text of the law,
the court was to bear in mind that its fundamental duty was to do justice and not
to follow the letter of the law. As per Brihaspati, “the court should not give its

decision by merely following the letter of the shastra for if the decision is

completely devoid of reasoning, the result is injustice (dharma-hani).” Brihastpali

further said that the court should decide according to the customs and usages of
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the country even if they are in conflict with the letter of the law; and he ¢ven gave
several remarkable illustrations which are incidentally capable of guiding
contemporary social conditions. He pointed out that “the maternal uncle’s
daughter is accepted in marriage by brahmanas of the south; in Madhya desha
(Central India), brahmanas become hired labourers and crafimen and cat cow’s
flesh; eastern brahmanas eat fish and their women are addicted to drinking. On
account of the acts specified these communities, in their respective countries,

should not be liable to undergo any punishment”.
The importance of customs in law-making in ancient India

In view of the vital part played by custom (achara, sadachara, charitra) in socicty,
in ancient times the State was required to maintain an authenticated record of the
customs observed in the various parts of the country. Katyayana stated that
“whatever custom is proved to be followed in any particular region, it should be
duly recorded as established (dharya) in a record stamped with the scal of the
Sovereign”. But even an established custom could be formally “disestablished” if
in course of time it became inequitable. In fact, it was the duty of the Sovereign to
remove from time to time the dead or rotten branches of custom. In this respect,
Katyanana stated that “when the Sovereign is satisfied that a particular custom is
contrary to equity (nyayatah) in the same way-that is in the way it was cstablished-
it should be annulled by a formal decision of the Sovereign.” This remarkable

provision indicates how highly developed the judicial and legal system of ancient

India were.
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Very often the decision in a suit dependeded on proof of the existence of a custom.

Narada stated that the basis of a judicial decision (vyavahara) may be: (1) Dharma-

shastra, (ii) previous judicial decisions (vyavahara), (iii) custom (charitra), (iv) or
the decrees of the Sovereign. The authority of these four is in the reverse order,

each preceding one being superseded by the one following it. The artha-shastra
contains an identical provision.

The significance of these provisions cannot be overemphasized. By gearing law
to changing customs, ancient Indian jurisprudence gave the concept of law a
secular hue. Moreover, it developed the evolutionary concept of law and rejected
the concept of an absolute, eternal, never-changing law. Both Manu and Parashara
had said “the laws of kritayuga are different from those of treat and dwapara, and
the laws of kali yuga are different from those of all the previous; ages- the laws of
cach age being according to the distinctive character of each age (yuga

roopanusaratah).”
The law of evidence in ancient India

The existence and robustness of law of evidence and the modes and standards of
proof are an index of the quality of a legal system. In this respect, the Indian legal
system was more advanced than any other legal system of the time,

In ancient societies, proof by supernatural devices, such as trial by ordeal, was
quite common. In England it prevailed till the very closc of the Middle Ages. But
our judicial system prohibited resort to supernatural devices, if oral or

documentary evidence was available.



36.

3%

The real test of any judicial system is that it should enable the law courts to
discover the truth, and that of ancient India stands high under this test. Schol
Gautam stated that “in disputes the Court has to ascertain what is true and what is
false from the witnesses”. All available evidence indicates that in ancient India,
bearing false witness was viewed with great abhorrence. All the foreign travellers
from Megasthenes in the 3rd century B. C. to Huan Tsiang in the 7th century A.D.
testified that truthfulness was practiced by Indians in their worldly rclations.
“Truth they hold in high esteem”, wrote Megasthenes. Fa Hien and Huan Tsiang
(who visited India during the reign of Harsha) recorded similar observations. A
virtue practiced for a thousand year became a legal tradition.

The procedure and atmosphere of the Courts discouraged falschood. The oath was
administered by the judge himself, and not by a peon as today. While giving the
oath, the judges were required to address the witness extolling truthfulness as a
virtue and condemning perjury as a horrible sin. Brihaspati stated that “judges who
are well-versed in the dharmashastra should address the witness in words praising
truth and driving away falsehood (from his mind)”. The judges’ address to the
witness did not consist of set words but a moral exhortation intended to put the
fear of God in him. All the ancient texts are unanimous on this point. According
to Narada, “the judges should inspire awe in the witness by citing moral precepts

which should uphold the majesty of truth and condemn falsehood”. Further, all the

Smirtis were unanimous in holding that perjury before a law court was a heinous

sin as well as a serious crime. There were other provisions, calculated to reduce

the chances of false evidence being given. It was the prerogative of the King to
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