IN THE HIGH COURT OF UTTARAKHAND
AT NAINITAL

THE HON’BLE THE CHIEF JUSTICE SRI VIPIN SANGHI
AND
THE HON’BLE SRI JUSTICE RAMESH CHANDRA KHULBE

APPEAL FROM ORDER NO. 331 OF 2022

26" SEPTEMBER, 2022

Between:

Mahendra Prasad Dwivedi ... Appellant
and

Lajji Devi . Respondent
Counsel for the appellant > Mr. Navnish Negi, learned counsel

Counsel for the respondent o--

The Court made the following:

JUDGMENT: (per Hon’ble The Chief Justice Sri Vipin Sanghi)

The present appeal under Section 19 of the
Family Courts Act, is preferred by the appellant-husband
to assail the order dated 25.08.2022, passed by the
Family Court, Kotdwar, Pauri Garhwal, in Misc. Criminal
Suit No. 02 of 2022, whereby the Family Court allowed
the application filed by the respondent-wife under
Section 5 of the Limitation Act as well as a second

application under Order 9 Rule 13 of the CPC, setting



aside the ex-parte divorce decree obtained by the
appellant-husband against the respondent dated

30.10.2021.

2) The parties were married on 19.10.1996.
They were living as husband and wife under the same
roof in Village Maanpur, Patti Sukhrow, Tehsil Kotdwar,
District Pauri Garhwal. While so living together as
husband and wife, the appellant filed the divorce petition
under Section 13(1)(ia) of the Hindu Marriage Act on the
ground of cruelty against the respondent vide
Matrimonial Case No. 05 of 2013, in the Court of the
Family Judge, Kotdwar, Pauri Garhwal. The memo of
parties / cause title of the said divorce petition disclosed
the address of both the parties as aforesaid, namely,
Village Maanpur, Patti Sukhrow, Tehsil Kotdwar, District
Pauri Garhwal. The parties were blessed with three
sons, namely, Deepak, Kulbhushan and Paras, who were
16 years, 14 years and 10 years old, when the divorce
petition was preferred in the year 2013. In the divorce
proceedings, the respondent-wife was treated as served
with the summons on the basis of the Process Server’s
report which showed acknowledgement of the summons
by her, in her own hand. Since she did not appear to

contest the divorce proceedings, she was proceeded ex-



parte on 12.08.2013. The ex-parte divorce decree came

to be passed by the Family Court on 30.10.2021.

3) During the course of the pendency of the
divorce proceedings, the appellant did not inform the
Court of any alleged change of address of the
respondent to claim that she had moved out of her
matrimonial home. Thus, as per the record, she
continued to reside with the appellant even during the
pendency of the divorce proceedings under the same

roof.

4) Pertinently, even in the present appeal, the
address of both the parties is shown to be the same,
which shows that the respondent continues to reside in

her matrimonial home even now.

5) After the appellant had obtained the ex-parte
decree of divorce on 30.10.2021, the respondent-wife
moved the aforesaid two applications on 23.05.2022 -
one under Section 5 of the Limitation Act to seek
condonation of delay in moving the second application
under Order 9 Rule 13 CPC, and the other, to seek the
setting aside of the ex-parte decree of divorce. The
respondent claimed that the conduct of the appellant in

relation to other woman gave rise to a controversy



between the parties and, at that stage, the appellant
disclosed to the respondent that he had already obtained
a decree of divorce against her. It is only thereafter,
that she moved the aforesaid two applications on
23.05.2022. In the application, the respondent stated in

paragraph 8, as follows:

“1F Tgel gv o wHT @ gIT g aaane T @ g E4r 9T &
a8 JIe /diaaie ] G o 78 & dlow 149 /el 7 & g, giaana ]
& ST TARY JIT P & P 13 /Tt 7 gt/ glaaned v & gv 4
VT & 77 yFael WY ol gioslo @) v e & a8 4 139/ are) g &
I 19 T & §9 Ve 13w/ aid 7 mie  giaane ! @ srare i
VGHY GG A B E BV VF T dard @ 15 T B E

@I &7 977 &1

6) The application was contested by the appellant
by filing his reply / objection, wherein he stated in

paragraph 5, as follows:

“TE 1F FFAT T GRT T @ ke [3efl aidt e/ awT
gvd @) T off i BRI T 9% & [ord gv JriH] oud] Q9] @ EVEY 97
§ 7 ool ] W TH T & FoT AT A & el aEd B
& YRGT & F9 FBIR TRA @l AT T & dHel d8d GV
[@71% 11.05.2013 @I GG @ §U TABN) GIT & TH o R @ e ¥
GUIRIT &Y SI9T OedY,/ T &7 BT YT FHY o [g IRl 7 Frgady
TaGT TTP) FTHT T H ST 78] §5 3 7 & qe) & qIe BT B
GUST 1537 [0 BT FITAT i ST 1371 12.08.2013 & 5ol 1T 4 0%

W gIaE @ SR wRd [ 7]




7) In the impugned order, in paragraph 7, the

Family Court observed as follows:

“Learned counsel for the applicant argued that the
applicant had not received the summons sent by
registered post and the summons paper number 9A
which the opposition is asking to be served on the
petitioner, was also got signed by the applicant saying
that in any case he has to testify and kept the paper
with him and the applicant never got to know about the
pending divorce case against her. In the light of the
above discussion in this application, it has been found
that the opposition is also residing with the applicant,
therefore, in view of the relationship and mutual trust
between the husband and wife, the opposition cannot
ask any of his/her wife/appellant. The fact of getting
the paper signed also cannot be denied. Therefore, the
petitioner not having the information of suit 05/2013 in
advance also appears to be justified by the statement
made by the applicant. In addition to the applicant, if
the summons has been sent by post, it is also shown
from the postal receipt paper number 12A, to be sent
to the joint residence of the applicant and the
opposition, in such a situation, in view of the conduct of
the opposition, there is a strong possibility that the said
post was sent by the opposition himself and has been
received by him, and the applicant does not have any
information regarding the said registered post, because
no copy of the acceptance of the said registered post
has been received on record, which should show that
the said registered post has been received by the

applicant.”



8) We may observe that the aforesaid quotation
iIs from a translation of the impugned order produced by
the appellant, and is not the original text from the

impugned order itself.

9) Paragraph 7 from the impugned order, which

Is in Hindi language, reads as follows:

“TIR @ fdgTT SEaTT 7 a@ QT & g @ giied e @
9T w7 g TE g S ol w7 BT e d9 19, g av
FrHier 8T ®% Ve & 9 v o [vehl 7 we & 98 @Ewv Evangv #vard
@ 1 e H e 7 & SV 9V @FIT @ T 9 v [T S
Tl @ 0@ [deg R doaid & Fhed @ @ GrTwr 78 & 9l
g9 JITT 97 H 9U% @) T aRTE @ FErT 7 I8 72T 9i o gy & 1%
[avell #ff g @ @l e @y veT & oa V9 H gla-uicT & e 99
STTH] aeara @l G gV 139 G o) gicT,/ g & 1dd @i ge
VTR PV & T2 | H FIY Tl 1391 o Wbl &/ o FeH @l
JaRF e T 05,2013 B TAER) §G 4 T& & A G G ge
133 79 T ¥ =T gAT & & $HE JlaRdd g @l a a5
1% ZIT JI97 1597 797 & 98 gie 7 fauel & wgad [Hare avd ajel
U7 ¥ Jf9a &Vl ST vHie @Iy W 12 F P & Vd 7 vl @
ST F GGd §Y §F 7o B Il GHEGT & [& 9IS 1%l FTeT
W gId Y & T & S g @ 9% golied Sid & AT § #l5
RN 7 & Fid FFT JAIpd SIE B Blg FINT @Fiad @ FIa SHedE
o 9T 781 & o J@C & 1% 9T YoAied S1a qieH) 1T FIT @ T
&1

10) The submission of learned counsel for the
appellant is that the Family Court has, while passing the
impugned order under Order 9 Rule 13 CPC, gone

beyond the pleadings of the parties. It was the case of



the respondent-wife that she had not signed the
summons, and that her signatures on the summons had
been forged by the appellant. However, in paragraph 7
of the impugned order, the Family Court has proceeded
on the basis that the signature of the respondent-wife
had been obtained by the appellant by misrepresenting
to her that her signatures are required in relation to
some case without disclosing anything further.
Therefore, it is argued, that the impugned order suffers
from a patent illegality and deserves to be recalled. He
further submits that since the respondent had been
proceeded ex-parte way back on 12.08.2013, after due
notice of summons upon her, her applications under
Section 5 of the Limitation Act and under Order 9 Rule

13 CPC should have been dismissed.

11) We have heard learned counsel for the

appellant and perused the record.

12) We may observe that when the appeal was
taken up by us for hearing on 23.09.2022, after hearing
counsel for the appellant, we had expressed the, prima
facie, view that the appellant appears to have played
fraud upon the respondent, and we also informed

learned counsel that we would be inclined to dismiss the



appeal - in case, we do not agree with the submissions
advanced by the counsel for the appellant, with exemplary
costs in the light of the appellant’s conduct. Counsel for
the appellant had taken an adjournment to take
instructions, and the matter was posted for today. Today,
the appellant is also present in Court, and in our presence,
counsel for the appellant has again taken instructions, and
the appellant insists that the present appeal be decided on
merits. Accordingly, we proceed to decide the present

appeal.

13) It is not in dispute that the parties, who were
married way back on 19.10.1996, continued to live as
husband and wife even when the divorce petition was
preferred by the appellant on 04.01.2013. The appellant,
while filing the petition and providing his own address and
the address of his wife, i.e., the respondent, did not claim
that they are residing separately, in different portions of
their house. The address of both the parties was the same
as taken note of hereinabove. Thus, it is clear that the
divorce petition was preferred by the appellant while living
with the respondent as her husband. The conjugal
relationship between the parties, therefore, continued to
be maintained as before, even after filing of the petition.
It would, therefore, naturally follow that there would have

been condonation of the alleged matrimonial misconduct of



the respondent, as the parties continued to reside under
the same roof as husband and wife, even after the filing of
the divorce petition. Not only this, even after obtaining
the ex-parte divorce on 30.10.2021, the parties continued
to live under the same roof as husband and wife, at least
till the respondent learnt of the ex-parte decree against

her dated 30.10.2021.

14) The three sons of the parties, who were 16
years, 14 years and 10 years in the year 2013, when the
divorce petition was preferred, would have all attained
majority when the application of the respondent-wife to
seek the setting aside of the ex-parte decree was moved.
The Family Court observes in the impugned order, that
none of them were produced before the Court by the
appellant to establish that the parties were not residing as
husband and wife after the filing of the divorce petition.
Pertinently, the case of the respondent, in her application
was that she was residing with the appellant and her
children in the same house as a single family. This fact
was not even denied by the appellant in his reply to the

respondent’s application under Order 9 Rule 13 CPC.

15) So far as the submission of learned counsel for
the appellant premised on the averment made in

paragraph 8 of her application under Order 9 Rule 13 CPC



10

is concerned, we do not find any merit in the same. This is
for the reason that, in the normal course, while living as
husband and wife, there is complete and implicit faith that
the two spouses repose in each other, and are expected to
repose in each other. Therefore, if the husband were to -
casually, ask his wife to sign a particular document, she
would unhesitatingly sign the same without even enquiring
as to what is the document on which her signatures are
being obtained. She would not even care to remember the
fact that she has actually signed a document on the
instructions of her husband. It is in this context that the
averment made in paragraph 8 of her application has to be
viewed. When she made the averment, she was certain
that she had not signed any summons in a divorce case
initiated against her by the husband. The appellant,
however, seems to think that he can get away with the
aforesaid fraudulent conduct by clutching on to her
averment made in paragraph 8 of her application, and by
insisting that the summons in the divorce proceedings
were actually signed by her. Even if she did actually sign
the summons, the same is neither here nor there, as he
continued to cohabit with his wife, i.e., the respondent by
treating his wife all through - before filing the divorce
petition; after filing the divorce petition, and; even after

obtaining the ex-parte divorce decree.



11

16) It appears that the Family Court has taken note
of the aforesaid circumstances while passing the impugned
order, and the observation made in paragraph 7 of the
impugned order, stand from a correct understanding of the
factual situation, considering the fact that the parties were
residing as husband and wife, and also keeping in view the
social context in which Indian family exist - where the
spouses, particularly the wives, exhibit implicit faith and

trust in their husbands.

17) The appellant, by his aforesaid conduct, has
gravely undermined the institution of marriage which is
sacrosanct amongst the Hindus - the religion to which the
parties belong. If he had to obtain divorce, he should have
fairly and squarely separated from his wife before filing the
divorce petition, and he should not have been living with
her. However, he continued to live with her as her
husband even after filing of the divorce petition, and
obtained the ex-parte divorce. The only conclusion that
we can draw is that the appellant misled his wife into, and
contrived to obtain her signatures on the summons and
get the Process Server’s report to show that she had been
served in the divorce proceedings, while she continued to
live with the appellant as his wife in complete ignorance of
the said developments. If there was any truth in the case

of the appellant, he would have produced his children to



12

support his plea that he was not residing with the
respondent as her husband throughout the proceedings,

and even after obtaining the ex-parte divorce decree.

18) We, therefore, dismiss this appeal with costs
quantified at Rs.1,00,000/- (Rupees one lac only). Out of
the said costs, Rs. 50,000/- shall be paid to the
respondent-wife, and the remaining Rs.50,000/- shall be
deposited with the State Legal Services Authority within
four weeks. In case, the appellant does not deposit the
said costs, his divorce petition, which has been restored,

would be liable to be dismissed for non-prosecution.

Stay Application (IA No. 01 of 2022) also stands

disposed of.

VIPIN SANGHI, C.J.

R.C. KHULBE, J.

Dt: 26" SEPTEMBER, 2022

Negi



