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Hon'ble Vivek Chaudhary.J.
Hon'ble Om Prakash Shukla,J.

1. Heard Shri J.N. Mathur, learned Senior Counsel assisted by
Shri Mudit Agarwal and Ms. Aishwarya Mathur, learned Counsel for
the petitioner, Shri Surya Bhan Pandey, Ilearned Senior
Advocate/Deputy Solicitor General of India assisted by Dr. Ravi
Kumar Mishra representing the respondent no.1/Union of India and
Shri Neerav Chitravanshi and Shri Kushagra Dixit, learned Counsel

for the respondent nos. 2 and 3.

2. By the present writ petition, primarily the petitioner has
challenged the show cause notice dated 05.01.2023 issued under
24(1) of The Prohibition of Benami Property Transactions Act, 1988
(hereafter referred to as 'Benami Transactions Act 1988') and
provisional attachment order dated 05.01.2023 issued under Section

24(3) of the Benami Transactions Act,1988. Petitioner has sought for
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further reliefs, but, at the very initial stage, learned counsel for the
petitioner states that the main challenge is to the aforesaid show
cause notice dated 05.01.2023 and the provisional attachment order
dated 05.01.2023. In case the relief is granted to the said extent rest
of the consequential orders and further actions would by themselves

stand non-est and void.

3. By the impugned notice under challenge, the respondents-
authorities have proposed to treat the constructions being raised by
the petitioner on her Plot No.35 Srijan Vihar Colony, Gomti Nagar,
Lucknow, to be a benami transaction, being carried out by the
petitioner on behalf of respondent no.5, her son-in-law. The plot in
question was purchased by the petitioner by a sale deed dated
23.04.2016. The Benami Transactions Act,1988 was amended w.e.f.
25.10.2016. The sale deed of the petitioner is admittedly prior to the

said amendment.

4.  The Supreme Court has considered the validity of the Benami
Transactions Act,1988 in the case of Union of India Vs. Ganpati
Dealcom Ltd. & others; (2023) 3 SCC 315 and in Paragraph 127,

the Supreme Court has given the following findings:

"127. In view of the above discussion, we hold as under:

127.1. Section 3(2)(sic Section 3) of the unamended 1988 Act
is declared as unconstitutional for being manifestly arbitrary.
Accordingly, Section 3(2) of the 2016 Act is also
unconstitutional as it is violative of Article 20() of the
Constitution.
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127.2. In rem forfeiture provision under Section 5 of the
unamended 1988 Act, prior to the 2016 Amendment Act, was
unconstitutional for being manifestly arbitrary.

127.3. The 2016 Amendment Act was not merely procedural,
rather, prescribed substantive provisions.

127.4. In rem forfeiture provision under Section 5 of the 2016
Act, being punitive in nature, can only be applied prospectively
and not retroactively.

127.5. The authorities concerned cannot initiate or
continue criminal prosecution or confiscation proceedings
for transactions entered into prior to the coming into force
of the 2016 Act viz. 25.10.2016. As a consequence of the
above declaration, all such prosecutions or confiscation
proceedings shall stand quashed.

127.6. As this Court is not concerned with the constitutionality
of such independent forfeiture proceedings contemplated
under the 2016 Amendment Act on the other grounds, the
aforesaid questions are left open to be adjudicated in
appropriate proceedings."
5.  Thus, the purchase of the said land being prior to coming into
force of the amendment to the Benami Transactions Act,1988, no
proceedings with regard to the same can be initiated by the
department. The said fact is also admitted by the respondents in their
show cause notice. The respondents have only initiated proceedings
with regard to the constructions of residential house being raised by
the petitioner on the said plot. The department claims that the
petitioner is a Benamidar of the said constructions while the son-in-
law of the petitioner, namely Sri Indramani Tripathi, is the beneficial
owner of the said constructions. However, petitioner disputes the
same by claiming that the department did not have any material to

reach the said conclusion and the notice is based on the basis of

presumptions, surmises and conjectures and thus is without
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jurisdiction. On the other hand the department submits that the show

cause notice is based upon the sound evidence and concrete

findings and the same is a show cause notice to which the petitioner

can submit her reply to the department which shall be considered by

the department.

6.

This writ petition was filed in the year 2023 and on 3.5.2023,

the following interim order was granted by this Court.

7.

"Order on Memo of Petition
Heard.

Let the Counsel for the petitioner bring on record the reply filed
by her to the impugned show cause notice issued during
pendency of the present writ petition.

Learned Counsel for the Income Tax Department bring on
record statement of then Assessee/witness in response to the
summons issued to him on 02.12.2022 under Section 131(1A)
of the Income Tax Act, 1961, as referred in the impugned order.

As we are seiged with the validity of jurisdictional notice issued
under Section 24(1) of The Prohibition of Benami Property
Transactions Act, 1988 and the arguments which are on the
verge of conclusion, list/put up this matter on 05.05.2023 to be
taken up immediately after fresh. Any order referring the matter
to the Adjudicating Officer under Section 24(5) of the Act, 1988
shall not be passed till the next date of listing.

C.M. Application No. IA/06 of 2023

This is an application for amendment supported with an
affidavit.
The amendment application is allowed.

Let necessary amendment, as prayed, be carried out.

The opposite parties, if so choose, may file response to the
amended portion of the writ petition."

The parties have exchanged their affidavits and the matter is

now being heard finally.
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8. The relevant provisions of the Benami Transactions Act,1988

for the purpose of the present case reads as follows:-

"Section 2(8) benami property" means any property which is
the subject matter of a benami transaction and also includes
the proceeds from such property;

Section 2(9)"Benami Transactions"
(A) Transaction or an arrangement—

(a) where a property is transferred to, or is held by, a person,
and the consideration for such property has been provided, or
paid by, another person; and

(b) the property is held for the immediate or future benefit,
direct or indirect, of the person who has provided the
consideration,except when the property is held by—

(i) a Karta, or a member of a Hindu undivided family, as the
case may be, and the property is held for his benefit or benefit
of other members in the family and the consideration for such
property has been provided or paid out of the known sources of
the Hindu undivided family;

(i) a person standing in a fiduciary capacity for the benefit of
another person towards whom he stands in such capacity and
includes a trustee, executor, partner, director of a company, a
depository or a participant as an agent of a depository under
the Depositories Act, 1996 and any other person as may be
notified by the Central Government for this purpose;

(iii) any person being an individual in the name of his spouse or
in the name of any child of such individual and the
consideration for suchproperty has been provided or paid out
of the known sources of the individual;

(iv) any person in the name of his brother or sister or lineal
ascendant or descendant, where the names of brother or sister
or lineal ascendant ordescendant and the individual appear as
joint-owners in any document, and the consideration for such
property has been provided or paid out of the known sources of
the individual; or
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(B) a transaction or an arrangement in respect of a property
carried out or made in a fictitious name; or

(C) a transaction or an arrangement in respect of a property
where the owner of the property is not aware of, or, denies
knowledge of, such ownership;

(D) a transaction or an arrangement in respect of a property
where the person providing the consideration is not traceable
or is fictitious;

Explanation.—For the removal of doubts, it is hereby declared
that benami transaction shall not include any transaction
involving the allowing of possession of any property to be taken
or retained in part performance of a contract referred to in
section 53A of the Transfer of Property Act, 1882, if, under any
law for the time being in force,—

(i) consideration for such property has been provided by the
person to whom possession of property has been allowed but
the person who has granted possession thereof continues to
hold ownership of such property;

(i) stamp duty on such transaction or arrangement has been
paid; and

(iii) the contract has been registered.

2(10) "benamidar” means a person or a fictitious person, as the
case may be, in whose name the benami property is
transferred or held and includes aperson who lends his name;

2 (12) beneficial owner" means a person, whether his identity
is known or not, for whose benefit the benami property is held
by a benamidar;

24. Notice and attachment of property involved in benami
transaction.

(1) Where the Initiating Officer, on the basis of material in his
possession, has reason to believe that any person is a
benamidar in respect of a property, he may, after recording
reasons in writing, issue a notice to the person to show cause
within such time as may be specified in the notice why the
property should not be treated as benami property.
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(2) Where a notice under sub-section (1) specifies any property
as being held by a benamidar referred to in that sub-section, a
copy of the notice shall also be issued to the beneficial owner if
his identity is known.

(3) Where the Initiating Officer is of the opinion that the person
in possession of the property held benami may alienate the
property during the period specified in the notice, he may, with
the previous approval of the Approving Authority, by order in
writing, attach provisionally the property in the manner as may
be prescribed, for a period not exceeding ninety days [from the
last day of the month in which the the notice under sub-section
(1) is issued.]

(4) The Initiating Officer, after making such inquires and calling
for such reports or evidence as he deems fit and taking into
account all relevant materials, shall, within a period of ninety
days [from the last day of the month in which the notice under
sub-section (1) is issued],-

(a) where the provisional attachment has been made under
sub-section (3),--

(i) pass an order continuing the provisional attachment of the
property with the prior approval of the Approving Authority, till
the passing of the order by the Adjudicating Authority under
subsection (3) of section 26; or

(i) revoke the provisional attachment of the property with the
prior approval of the Approving Authority;

(b) where provisional attachment has not been made under
sub-section (3),-

(i) pass an order provisionally attaching the property with the
prior approval of the Approving Authority, till the passing of the
order by the Adjudicating Authority under sub-section (3) of
section 26; or

(i) decide not to attach the property as specified in the notice,
with the prior approval of the Approving Authority.

(6). Where the Initiating Officer passes an order continuing the
provisional attachment of the property under sub-clause (i) of
clause (a) of sub-section (4) or passes an order provisionally
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attaching the property under sub-clause (i) of clause (b) of that
sub-section, he shall, within fifteen days from the date of the
attachment, draw up a statement of the case and refer it to the
Adjudicating Authority.

[Explanation.- For the purposes of this section, in computing
the period of limitation, the period during which the proceeding
is stayed by an order or injunction of any court shall be
excluded:

Provided that where immediately after the exclusion of the
aforesaid period, the period of limitation referred to in sub-
section (4) available to the Initiating Officer for passing order of
attachment is less than thirty days, such remaining period shall
be deemed to be extended to thirty days:

Provided further that where immediately after the exclusion of
the aforesaid period, the period of limitation referred to in sub-
section (5) available to the Initiating Officer to refer the order of
attachment to Adjudicating Authority is less than seven days,
such remaining period shall be deemed to be extended to
seven days.]"

9. The case of petitioner is that the petitioner has been a regular
assessee of the Income Tax department for long and is regularly
filing her Income Tax returns. Petitioner belongs to an affluent family.
Her husband is a retired IAS Officer and her son is a successful
lawyer practicing in the High Court at Allahabad. The son-in-law of
the petitioner, respondent no.5, to whom the department claims to be

the beneficial owner, is an IAS officer of Uttar Pradesh cadre.

10. Submission of learned counsel for the petitioner is that the
department has no evidence to prove any benami transaction or that
the petitioner was a Benamidar of the constructions in question and

respondent no.5 is the beneficial owner, while on the other hand, the



Page No. 9

claim of the department that it is respondent no.5, who has paid and
invested the entire amount for the said constructions. The
department in support of the show cause notice has based its case
upon the statement given by the contractor Sri Krishna Kumar

Dubey, Partner of M/s. Vishnu Mitra Buildcon.

11. A perusal of the show cause notice shows that the total value of
the constructions in dispute is around Rs.1.05 crores and out of the
same an amount of Rs.95.00 lakhs has been transferred to M/s.
Vishnu Mitra Buildcon from the Bank account of petitioner herself.
Admittedly, the construction of the house was still underway, when on

5.1.2023 the show cause notice was issued.

12. Learned counsel for the parties have taken the Court through
the detailed evidence on the basis of which the notice dated 5.1.2023
is issued. The only relevant portion, as per both the parties, is the
statement of Sri Krishna Kumar Dubey, Partner of M/s. Vishnu Mitra
Buildcon given on 4.1.2023. The relevant portion of the statement of
Sri Krishna Kumar Dubey reads as follows:-

TeT 9 AH @ et (7 o) R o ¥& €1 sy g9 g

&Y @l I Bicl 9@ g7 Plot No.35, Srijan Vihar Colony, Gomti
Nagar, Lucknow 9¥ §977 ST Y8 997 #1 &/

g ol & e gl fRwrg T 4 @ wiell Meera
Pandey/Vineet Pandey/Neelendra Pandey/ Indramani Tripathi
@ Plot No.35, Srijan Vihar Colony, Gomti Nagar, Lucknow g¥
# gRT fAffa feév o v8 semi-furnished a7 @l & &/ &9
construction @7 T 90% ¥ SITGT HIf Qo7 & BT &/
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geT11: 09 IRT grveg B Y H¥F oiAd & TUT 99 37T fha!
g AT b &7

e 7 HiEdl HT qUST @I gae wY W A8 oirTar § oo H g et
U% I Al T8 Ao § T & BT 37aT 9T GRT &1 Il BT Plg
9P ga & # HT ey @ ufa @ ot T Sirar § 7 & 9
Pl 13eTr g/

goT12: T 379 S Holg wrvey & GiEd 87

gaae: off &7 A, H s dleig urved Gff F 2014 H 39+ RIS
Q59T FHR 457 Sff & 4rgH W [Ae o

TET13: FUAT FAY S Hlciq urved W 34D FT FIGAIE AT & |

Saiv: Hloig off 7 v& av Plot No.35, Srijan Vihar Colony, Gomti
Nagar, Lucknow ST 9% g1 @T contract 3l facrarar o7/ 9%
3eTIaT HNT U%H TNl Yioige M feerarar oif & &—Plot No. 98,
Srijan Vihar Colony, Gomti Nagar, Lucknow [Sreebr w&ificd Dr.
Sambhavi Singh @1 &/

goT14: =T 319 St g=4I0r 3urdt & oA 87

garv: s, &7 SeR 4 st g=Afor Aurdt off st LDA @ VC
&/ Plot No. 35, Srijan Vihar Colony, Gomti Nagar, Lucknow v
g9 Y& ©Y P 3cl] Hllcld d8l &/ I ST & ¥CI% 3N ITPH
Ul WHIT AT UY 999 P site G [FEIT JG 3T o |

geT15: %uar gard @ Plot No.35, Srijan Vihar Colony, Gomti
Nagar, Lucknow ¥ §91Y OT Y& 997 & [FA7 H AT @@ &
g% F TP §1T e sidt off?

9V §9 997 @ [FFI7 & @al | aeied aid S didg grosy o
o &I oft| og [Efor aeefl f[Bed sieree Sl off a1 Wi ge
feq @1 orewa gidt off g st Hlag grved ot & & graHia it
off| 98 qiadia @4l BT T a1 FH SFD T H G O BY
BRI oT| HY] GBI FeAIpId 39% Sl Gl U¥ &l off forrd ud
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§-3/299, Vishal Khand, Gomti Nagar, Lucknow @7 H.No.57,
Srijan Vihar Colony, Gomti Nagar, Lucknow |/

geT16: %uar gary @l Plot No.35, Srijan Vihar Colony, Gomti
Nagar, Lucknow U¥ 91V T V& 997 & [94/0T ¥ AH=Ed @ &
forv it Hicig wrveg a7 & Fre d off O ]9 97

Iaae: a7 Ut B Geva gs o Y 2 Hiddg givey 9 d ot
UW T fQIT @Y o | FoT [MSTBY I 15 ST BUAT 7] 4 fear
5‘?777/

ge120: $9ar gary I Plot No.35, Srijan Vihar Colony, Gomti
Nagar, Lucknow v g7 &7 7801 g Y&7,/S9IrT & [y
f&ar SiT ¥ET 917

garv: Plot No. 35, Srijan Vihar Colony, Gomti Nagar, Lucknow
OV §9 V8 Y9+ BT 3¥Toil Waifica 2t g=Efor el &r 8 aor I8
g 4t g=H0r (3rdt & SYgNT & oY &

T¥21: Plot No. 35, Srijan Vihar Colony, Gomti Nagar, Lucknow

OV §9 Y& ¥q9 P 9907 & NI Y97 & WGrH w6y F fFAvmElT
YqT Bl IGT BT PHiT T 7

9TV T8I, Ya+ P [FF07 & g hadt aoder Furel HaforEi=
YqT B g rdr ot |

A perusal of the statement clearly shows that Sri Krishna

Kumar Dubey, Partner of M/s.Vishnu Mitra Buildcon has not given

any basis or reason as to how he believes that the original owner of

the constructions is respondent no.5 and even the department has

not put a single question to Sri Krishna Kumar Dubey with regard to

the basis of his knowledge. In support of his statement Sri Krishna

Kumar Dubey has not provided any documentary or other evidence.
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Similarly, the department has also not referred to any other evidence

in the show cause notice to support the said statement.

14. Section 24 (1) of the Benami Transactions Act states that
"where the Initiating Officer, on the basis of material in his
possession, has reason to believe". Thus, there are two pre-
conditions to the issuance of the notice under Section 24(1) of the
Benami Transactions Act; (i) The Initiating Officer should have
material in his possession and; (ii) the material should be sufficient to
cause a reason to believe. It goes without saying that while
interpreting a taxing statute, the principle of strict interpretation is to

be applied.

15. As per record, in the present case a mere statement of the
contractor without any substantial supportive evidence is made the
basis of the entire proceedings. Such a mere statement without any
supportive evidence cannot under law be held to be a sufficient
material in possession of an Initiating Officer to arrive at a reason to
believe that constructions are benami. There has to be sufficient
material in possession of the Initiating Officer on the basis of which
he can come to a logical conclusion that can be called a reason to

believe for initiating proceedings.

16. In the case of Indra Prastha Chemicals (P) Ltd. Vs. CIT

(2005) UPTC 53, a Division Bench of this Court held:-
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........... the 'reason to believe under Section 147, must be held in
good faith and should have a rational connection and relevant
bearing on the formation of the belief and should not be extraneous
or irrelevant. Further, this Court in proceedings under Article 226 of
the Constitution of India can scrutinize the reasons recorded by the
AO for initiating the proceedings under Sections 147/148 of the Act.
The sufficiency of the material cannot be gone into but relevancy
certainly be gone into."

17. In the present case except for an oral statement of a contractor,
who has not given any reason for making such a statement, and from
whom the department has also not even asked as to on what basis
he is making the said statement, the entire proceedings are initiated.
There is not even an iota of material placed by the department before
this Court, referred to in the show cause notice, on the basis of which
the Court could believe the said bare statement and conclude that a

reason to believe can be arrived at.

18. Admittedly, the petitioner has already submitted her Income Tax
Returns for the relevant period and the said proceedings are not yet
completed. As such, in the absence of the same the department also
cannot claim that her earnings for the relevant year are beyond her

known sources of income.

19. The department-respondents while making its submissions
tried to rely upon the statement made by an Architect Sri Sanjay
Mathur dated 16.01.2023; a jeweler namely Sri Vishal Gupta,
proprietor of the firm M/s. Shiv Nath Traders recorded dated
24.01.2023 and the statement of Khazan Chandra dated 25.1.2023.

The department has also placed reliance upon certain material
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collected from the mobile data of Sri Krishan Kumar Dubey. All the
said statements and data collected are not referred to in the show
cause notice and are of later date to the show cause notice dated
5.1.2023. The said statements and data cannot be referred to or
relied upon by the department while defending the impugned notice
dated 5.1.2023, as all the said evidences are collected by the
department after the notice is issued and cannot be included in the
material in possession of the Initiating Officer for forming the reason
to believe for issuance of the impugned notice. It is also not disputed
by the department that an amount of Rs.95.00 lakhs is transferred
from the Bank account of the petitioner to the account of the
construction firm while the construction is underway and thus nearly
the entire amount is already spent by the petitioner on constructions

from her own account.

20. While interpreting the term "reason to believe" Courts in
Calcutta Discount Co. Ltd. Vs. Income Tax Officer & others;
(1961) 41 ITR 0191, CST Vs. Bhagwan Industries (Pvt.) Ltd. 1973
(31) STC 293 (Para9,10, &11), Madhya Pradesh Industries Ltd Vs.
ITO (1965) 57 ITR 0637 (Paras 3,6), has time and again held that the
words "reason to believe" are stronger than the words "is satisfied" or
"reason to suspect" and the Constitutional Courts have consistently
held that the Officer cannot record his satisfaction for "reason to
believe" on an arbitrary or irrational basis. The same has to be

recorded based upon reasons supported by relevant material.
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21. So far as the issue of maintainability of the petition, raised by
the respondents is concerned, the Constitutional Courts have
repeatedly held that the basis of a notice cannot be a mere pretence
but must be supported by sufficient reasons and material. It is open
for the Courts to examine whether the reasons for the belief have a
rational connection or relevant bearing to the formation of belief and

are not extraneous or irrelevant.

22. Suffice is to refer the judgment of Supreme Court in Johri Lal
(HUF) Vs. Commissioner of Income Tax; (1973) 88 ITR 0439, the

relevant paragraph no.5 reads as follows:-

"Before proceedings under Section 34(1)(a) could be validly
initiated the Income-tax Officer must have reasons to believe
that, by reason of the omission or failure on the part of the
assessee to make a return of his income under Section 22 for
any year or to disclose fully and truly all material facts
necessary for his assessment for that year, income, profits and
gains chargeable to Income-tax, have escaped assessment for
that year, or have been unassessed, or assessed at too low a
rate, or have been made a subject matter of the excessive
relief under the Act, or excessive loss or depreciation
allowance have been computed. The formation of the required
opinion by the Income-tax Officer is a condition precedent.
Without formation of such an opinion he will _not have
jurisdiction to initiate proceedings under Section 34(1)(a). The
fulfilment of this condition is not a mere formality but it is
mandatory. The failure to fulfil that condition would vitiate the
entire proceedings. As held by this Court in Sheo Nath Singh v.
Appellate Assistant Commissioner of Income-tax, (Central),
Calcutta , the Income-tax Officer would be acting without
jurisdiction if the reason for his belief that the conditions are
safisfied, does not exist or is not material or relevant to the
belief -required by this Section. It is true that the Courts will not
go into the sufficiency of the reasons which persuaded the
Income-tax Officer to initiate proceedings under Section 34(1)
(a) of the Act. But the Courts will examine the relevancy of the
reasons which persuaded the Income-tax Officer to take
proceedings under Section 34(1)(a). The formation of the
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required belief is not the only requirement. The Income-tax
Officer is further required by Section 34 to record his reasons
for taking action under Section 34(1)(a) and obtain the sanction
of the Central Board of Revenue or the Commissioner, as the
case may be."

(emphasis added)

23. Thus, in the aforesaid facts & circumstances, this Court has no
hesitation in holding that there was no material in possession of the
Initiating Officer which could be held to be sufficient for holding a
reason to believe that the petitioner is a Benamidar of respondent
no.5, her son-in-law, with regard to the constructions in question for
initiating proceedings under Section 24(1) of the Benami

Transactions Act.

24. As regards, the order of provisional attachment under Section
24(3) of the Benami Transactions Act is concerned, Section 24(3)
requires that Initiating Officer is of the opinion that the person in
possession of the property held Benami may alienate the property
during the period specified in the notice. Without such a satisfaction

the property can not be attached by the Initiating Officer.

25. In the present case, no such material has been referred to by
the Initiating Officer in the impugned attachment order or placed
before this Court which could demonstrate that the property is likely
to be sold and thus require him to resort to Section 24(3) for
provisional attachment. Thus, the order of provisional attachment is

also without any basis.
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26. In view of the aforesaid, it is held that the show cause notice
dated 05.01.2023 issued under 24(1) of the Benami Transactions
Act, is issued without any relevant material in possession of the
Initiating Officer which would cause him to have reason to believe to
initiate such proceedings and similarly the order of provisional

attachment dated 05.01.2023 is also held to be without any basis.

27. Thus, the impugned show cause notice dated 05.01.2023
issued under 24(1) of the Benami Transactions Act and also the
provisional attachment order dated 05.01.2023 issued under Section
24(3) of the Act, are hereby set aside. All the consequential orders
and proceedings on the basis of aforesaid show cause notice dated
5.1.2023 and the provisional attachment order dated 5.1.2023, stand

non-est and void.

28. The writ petition is allowed.

(Om Prakash Shukla,J.) (Vivek Chaudhary,J.)

Order Date:- 25th April, 2024
Arjun/-

High Court of Judicature at Allahabad,

Lucknow Bench
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