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1. Heard Sri Shashi Nandan, learned Senior Counsel assisted by
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Sri SFA Nagqvi, Sri Udayan Nandan and Sri Anshul Nigam, learned
counsel for the petitioners and Sri Manish Goyal, learned Additional
Advocate General assisted by Sri AK Goyal, learned Additional Chief

Standing Counsel for the State.

2. The present public interest litigation i.e. PIL No.4717 of 2018 and
the connected matters (PIL No0.4888 of 2018 and PIL No.4911 of 2018)
have been filed principally seeking to challenge the Notification
No.1574/1-5-2018-72/2017-Rev-5 dated 18.10.2018 issued by the
State Government in exercise of powers under sub-section (2) of
Section 6 of UP Revenue Code, 2006' (UP Act No.8 of 2012) whereby
the name of the existing district of “Allahabad” has been altered as the

district of “Prayagraj”, and for other ancillary reliefs.

3. In PIL No0.4916 of 2018, the petitioners have sought to challenge
the resolution dated 18.08.2018 passed by the Municipal Corporation,
Allahabad whereby it was resolved to forward a proposal to the State

Government for change of the name of Allahabad to Prayagraj.

4. In the PIL petitions, reference has been made to a document
stated to be the Cabinet Note with regard to the decision taken to
change the name of District Allahabad to District Prayagraj, which

reads as follows:-

"JOTYT _FATEIFIT BT TI9 _gRIfdd &v T79g ‘gITIIad’ By &ra
&1 g

3T V9 wieg, vove gRYE, 80 W0 & UF [aI 15.10.2018
q SIqUT BT AT 8 [F ZonsEie sl o Adr Vb ol WHI W
SEEIE P VI UY 999§ UG TN HT AH CFIFT AT GININTT
BYT B HIT ARV @Y Ve B

STBI 3 HIT P Siifa R & FH H Iored gRya FINT
Sooid [HaT 97 & a5 GreliT Tl H §HN Q9 H FoT 14 TATT IS
aftfd & 379 TIrT (SeErEis) & SifaRad [l oI weier @& TAH
JIRIST &8l Ol 8/ W9g U9 F9% BT 717 “IFT° H FATEEI]
gRafdd &1 & BN I UT RN WV UY Y% §H @l fRefa
Iy BT THEYYf =TT goAid 8T &/

59 SIS U9 TN SollgTda T =1H TINS5 ST
W O8T UP IR LT U9 NG WX U YRAIT Avpld @
JAN-GAR &I 1 [Hel T T €18 d qieT & 9g1ar A a8l g

1 the Code, 2006
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3R gWal dfad vq GRIOIG ggarT 4l Sigfor v dail |

ST @ GICId ¥Iova NS GINT SUerel el Tl Avgla @
SR Y ST79§ SelETdie &l 717 GRaldd &Y ST9q “JAFIRTA " T
Gl gYdnfdd &) 9Fd @ Heeg H fAdad vq =g [GHIT gINT Sl

e @ T "

5. The notification dated 18.10.2018 issued by the State
Government whereby in exercise of powers under sub-section (2) of
Section 6 of the Code, 2006 the name of the existing district of
Allahabad has been altered as district of Prayagraj, is also on record,

and the same is being reproduced below:

"Notification
No.1574/1-5-2018-72/2017-Rev-5
Lucknow, dated 18 October, 2018

In exercise of powers under sub-section (2) of section 6 of the
Uttar Pradesh Revenue Code, 2006 (U.P. Act No.8 of 2012) the
Governor is pleased to alter the name of the existing district of
Allahabad as the district of Prayagraj.

2- The Governor is further pleased to direct that nothing in this
notification shall affect any legal proceeding already commenced or
pending in any court of law.

By order,

(SURESH CHANDRA)
Pramukh sachiv."”

6. Further, the consequential office memo dated 20.10.2018 issued
by the District Magistrate, Prayagraj has also been placed on record

and the same reads as follows:-

"SIIITT _TATfererdl, gIarvra

TFTH 1000,/ SITHCIS, / STERTATT—HITIRIT / 2018—19 feia STV 20, 2018

BT TI—STT

3070 gEgT F oG U5 SRRgET W0
1574,/ 1—5—2018—72,/2017 [a-1& 18.10.2018 GRT FAd [Far 741 & & 4o
TSI HEIGT EINT S0 H0 NToTvd Wledl, 2006 (ST FRIT JENTIH Ho—8 W
2012) @ NT 6 @I SUENT 2 @ 3FEfiT FIfdaal &1 I &Ye fderarT forer
SITETEI] &1 T4 [o7elT TIFINTaT & &9 H gfeafda @ faar a7 &/ arer & I8
I [ARIRT far 197 & a5 SifeRgaeT @1 favdl a1a @1 gHIg [dwd] fafer =rrerd
H ggel W GRTT @1 T A7 fAarrEfT fadf A drfarst av T8t gs)

SHT ® BH A Qe fO7o S @ WANT PrIerdl b Tl
fe&grmoral & o7l SomlsTagia @ ¥ GY foroll GIATINIGT GINT 39 o &

33T fRfa 9 S &1 I8 SIIeeT dcdbrer gHIa W AR 81T
(gere vel. aTg.)
IS UCEZE

TIHINTST
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7. Before proceeding to appreciate the rival contentions of the
parties, it would be appropriate to refer to the relevant statutory
provisions on the subject matter of the controversy involved in the

present case.

8. The Code, 2006 (UP Act No.8 of 2012) was enacted to
consolidate and amend the law relating to land tenures and land
revenue in the State of UP and to provide for matters connected
therewith and incidental thereto. Chapter II of the Code, 2006 deals
with revenue divisions, and Section 5 provides for the division of the
State into revenue areas comprising divisions which may consist of
two or more districts and each district may consist of two or more
tahsils and each tahsil may consist of one or more parganas and each
pargana may consist of two or more villages. Section 6 provides for
constitution of revenue areas, and in terms thereof the State
Government may by notification specify: (i) the districts which
constitute a division; (ii) the tahsils which constitute a district; and (iii)
the villages which constitute a tahsil. Sub-section (2) of Section 6
provides that the State Government may, by notification, alter the
limits of any revenue area referred to in sub-section (1) by
amalgamation, readjustment, division or in any manner whatsoever, or
abolish any such revenue area and may name and alter the name of any
such revenue area. In terms of the proviso to sub-section (2) before
passing any order under this sub-section on any proposal to alter the
limits of any revenue area, the State Government is enjoined to
publish, in the prescribed manner, such proposals for inviting
objections, and is required to take into consideration any objection to

such proposals.

9. For ease of reference, Sections 5 and 6 of the Code, 2006 are

being extracted below:-

"5. Division of State into revenue areas.—For the purposes of this
Code, the State shall be divided into revenue areas comprising of
divisions which may consist of two or more districts, and each
district may consist of two or more Tahsils, and each Tahsil may
consist of one or more parganas, and each pargana may consist of
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two or more villages.

6. Constitution of revenue areas.— (1) The State Government may,
by notification, specify—

(i) the districts which constitute a division;
(ii) the tahsils which constitute a district;
(iii) the villages which constitute a tahsil.

(2) The State Government may, by notification, alter the limits of any
revenue area referred to in sub-section (1) by amalgamation, re-
adjustment, division or in any other manner whatsoever, or abolish
any such revenue area and may name and alter the name of any such
revenue area, and in any case where any area is renamed, then all
references in any law or instrument or other document to the area
under its original name shall be deemed to be references to the areas
as renamed unless expressly provided otherwise:

Provided that before passing any order under this sub-section on any
proposal to alter the limits of any revenue area, the State
Government shall publish, in the prescribed manner, such proposals
for inviting objections, and shall take into consideration any
objection to such proposals.

(3) The Collector may, by an order, published in the prescribed
manner, arrange the villages in a tahsil into Lekhpal Circles and the
Lekhpal Circles into Revenue Inspector Circles and specify also the
headquarters of each Revenue Inspector within the Circle.

(4) The divisions, districts, tahsils, parganas, Revenue Inspector
circles, Lekhpal circles and villages, as existing at the
commencement of this Code shall, until altered under the preceding
sub-sections, be deemed to be the revenue areas specified under this
section."

The Code, 2006 in terms of Section 230 thereof has repealed

certain enactments of general application, and, in particular, the United
Provinces Land Revenue Act, 1901. The UP Land Revenue Act, 1901°
(UP Act No.3 of 1901) had been enacted to consolidate and amend the

law relating to land revenue and the jurisdiction of Revenue Officers in

Uttar Pradesh. Section 11 of the Act, 1901 was with regard to the

power to create, alter and abolish divisions, districts, tahsils and sub-

divisions, and for ease of reference the same is being extracted below:

"11. Power to create, alter and abolish divisions, districts, tahsils
and sub-divisions.—(1) The State Government may create new or
abolish existing divisions or districts.

(2) The State Government may alter the limits of any division,
district, or tahsil and may create new or abolish existing tahsil, and
may divide any district into sub-divisions, and may alter the limits of
sub-divisions.

2 the Act, 1901
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(3) Subject to the orders of the State Government under sub-section
(2), all tahsils shall be deemed to be sub-divisions of districts."

11.  Section 233 of the Code, 2006 empowers the State Government
to make rules for carrying out the purpose of the Code, and in terms
thereof the UP Revenue Code Rules, 2016° were notified and the same
came into force w.e.f. 10.02.2016. Chapter II of the Rules, 2016 deals
with the subject matter of revenue divisions. In terms of Rule 3, every
proposal for altering the limits of any revenue area under Section 6(2),
including the abolition or creation of any new area is required to be
based on administrative efficiency and public interest. Rule 4 provides
that every proposal to alter the limits of any such area shall be
published in RC Form I. In terms of Rule 5 the said notice is to be
published in the official gazette; in two daily newspapers of wide
circulation in locality of such area of which one shall be in the Hindi
language; and shall be uploaded on the website of the Board of
Revenue, UP. For ready reference, Rules 3, 4, 5 and 6 are being

extracted below:-

“3. Alteration in the limits of Revenue Area [Section 6(2)].—Every
proposal for altering the limits of any revenue area under section
6(2), including the abolition or creation of any new area should be
based on administrative efficiency and public interest.

4. Format of public notice [Section 6(2)].—Every proposal to alter
the limits of any such revenue area shall be published in R.C. Form I.

5. Publication of notice [Section 6(2)].—The above notice shall be
published—

(a) in two daily news-papers of wide circulation in locality of such
area of which one shall be in the Hindi language; and

(b) shall be uploaded on the website of the Board.

6. Consideration of objection by Committee [Section 6(2)].—(1) The
objections received under this Chapter shall be considered by a
Committee consisting of the following members—

(a) Chairman, Board of Revenue—Chairman
(b) Commissioner, Lucknow Division— Member

(c) The Commissioner of the Division in which the revenue area is
being affected—Member

(d) Secretary, Board of Revenue—Member-Secretary.

(2) The Committee shall, after considering the objections, if any,
submit the report to the Board of Revenue which shall, after
considering the report submitted by the Committee and the
objections, if any, from the public, submit the report alongwith its

3 the Rules, 2016
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comments to the State Government for the appropriate decision. The
State Government shall take the decision on the report submitted by
the Board.”

12.  The principal ground of challenge sought to be raised by the
petitioners is that the notification dated 18.10.2018 changing the name
of the district, is not in accordance with the scheme as provided under
the Code, 2006 and neither there was any reason relating to
administrative efficiency for taking the said decision nor can the same

be said to be in public interest.

13. It is contended that the notification impugned is in violation of
provisions contained under Section 6 of the Code, 2006, and also the
procedure prescribed for the purpose under the Rules, 2016, and

particularly that Rules 3, 4 and 5 have not been followed.

14. It has been contended that in view of the proviso to sub-section
(2), before passing any order under the said sub-section, the State
Government was required to publish in the prescribed manner such
proposal for inviting objections and was required to take into
consideration any objections to such proposal. Further, relying upon
Rules 3, 4 and 5, it is sought to be argued that the proposal under
Section 6(2) should have been based on administrative efficiency and
public interest, and that the same was required to be published in the
prescribed RC Form I, and also that the notice thereof was required to
be published in the official gazette and in two daily newspapers of
wide circulation and was also required to be uploaded on the website
of the Board of Revenue, and further that the objections received were
required to be considered by a Committee constituted under Rule 6(1)
and thereafter only on the basis of the report submitted by the
Committee along with its comments the State Government could have

taken a decision.

15. Placing reliance on certain extracts from the Uttar Pradesh
District Gazetteer, relating to Allahabad, published by the State
Government in the year 1986, it has been asserted that while

submitting the proposal for change of name the historical background


https://www.livelaw.in/

WWW.LIVELAW.IN
8

of Allahabad as reflected from the District Gazetteer, has been ignored.

16.  Relying upon Article 51-A under Part IV-A on the subject of the
fundamental duties in the Constitution, and in particular, clause (e) and
clause (f) thereof whereunder it is enjoined upon every citizen of India
the duty to promote harmony and the spirit of common brotherhood
amongst all the people of India transcending religious, linguistic and
regional or sectional diversities, and also the duty to value and
preserve the rich heritage of our composite culture, the petitioners have
sought to contend that the notification under challenge, is contrary to
the secular ethos of our Constitution, and runs contrary to the spirit of

our composite culture.

17.  The petitioners have also sought to draw attention to a
communication dated 27.05.1981 issued by Ministry of Home Affairs,
Government of India on the subject of change in names of districts and
talukas/tahsils wherein drawing reference to the Ministry's letter dated
11.09.1953, it was stated that in the case of proposed change in the
name of districts/talukas/tahsils, the same procedure as was being
adopted for affecting change in the name of villages, towns, railway
stations etc. may invariably be adopted, i.e. all such proposals should
be referred to the Government of India (Ministry of Home Affairs) for
prior concurrence before any change was made or announced, and the
instructions laid down in the letter dated 11.09.1953 may be kept in

view before sending any such proposal.

18. It is argued that the impugned notification runs contrary to the
specific directions issued by the Central Government vide its
communications dated 27.05.1981 and 11.09.1953. Further, it has been
contended that the entire action has been made in extreme and undue
haste and is based on irrelevant and extraneous considerations. The
State Reorganisation Act, 1956* and also UP Reorganisation Act, 2000°
have been referred to contend that in terms of the aforementioned Acts,

the State Government is not empowered to rename the

4 the Act, 1956
5 the Act, 2000
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districts/divisions.

19. Per contra, Sri Manish Goyal, learned Additional Advocate
General has supported the action of the State Government in issuing
the notification dated 18.10.2018 by submitting that the State
Government under Section 6 of the Code, 2006 is fully empowered to
name or alter the name of any revenue area namely the division,
district, tahsil, pargana or village, and the action of the State
Government suffers from no illegality. The learned Additional
Advocate General also produced the relevant records in order to
support his contention that there was due application of mind by the
State Government before exercising its powers under Section 6 of the
Code, 2006 for altering the name of the district from Allahabad to

Prayagraj.

20.  We have heard the learned counsel for the parties and perused

the material placed before us.

21. The Code, 2006 was enacted to consolidate and amend the law
relating to land tenures and land revenue in the State of UP, and also to
provide for matters connected therewith and incidental thereto. The
Statement of Objects and Reasons of the enactment clearly states that
the Revenue Code seeks to consolidate with modification the relevant
provisions of the various enactments relating to revenue law which
were in force in the State of UP, relating to land tenures and land
revenue. The Statement of Objects and Reasons of the Code, 2006

reads as follows:-

“Prefatory Note—Statement of Objects and Reasons.—At present
as many as 39 Acts relating to revenue law are enforced in the State
of Uttar Pradesh. Out of these Acts, Uttar Pradesh Zamindari
Abolition and Land Reforms Act, 1950 and U.P. Land Revenue Act,
1901 are the important Acts. Several enactments were enacted during
the British Regime. Most of the provisions of those have become
absolete. Some of the provisions of those enactments are inconsistent
with each other. On account of different provisions in different
enactments relating to revenue law, the revenue litigations have
considerably increased. Consequently the revenue cases are pending
for disposal for a very long period. Under these circumstances it has
become necessary to consolidate with modifications of relevant
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provisions of all these enactments into single enactment. It has,
therefore, been decided to provide for consolidating and amending
the laws relating to land-tenures and land revenue in the State and
for matters connected therewith and incidental thereto. The U.P.
Revenue Code Bill, 2006 has, therefore, been prepared to fulfil the
above mentioned requirements.”

22.  Chapter II of the Code, 2006 relates to the revenue divisions,
and Section 5 provides for division of the State into revenue areas, and
in terms thereof the State is to be divided into revenue areas
comprising divisions which may consist of two or more districts, each
district may consist of two or more tahsils, each tahsil may consist of
one or more parganas and each pargana may consist of two or more
villages. Further, Section 6 empowers the State Government to specify,
by notification, the districts which constitute a division, the tahsils
which constitute a district and the villages which constitute a tahsil.
Sub-section (2) provides that the State Government may, by
notification, alter the limits of any revenue area referred to in sub-
section (1) by amalgamation, readjustment, division or in any other
manner whatsoever, or abolish any such revenue area. It also
empowers the State Government to name and alter the name of any

such revenue area.

23. A conjoint reading of the provisions contained under Sections 5
and 6 of the Code, 2006 would go to show that the State Government
is fully empowered to specify the various revenue areas, and may by
notification alter the limits of the revenue areas including altering the

name of dlly revenue dred.

24.  The term "district" has been referred to as a revenue area under
Section 5 of the Code, 2006, and in terms thereof two or more districts
may form a division, and a district may consist of two or more tahsils,
each tahsil may consist of one or more parganas, each pargana may
consist of two or more villages. Section 11 of the Act, 1901 (now
repealed) in terms of which the State Government was empowered to
create, alter and abolish the divisions, districts, tahsils and sub-

divisions, also contemplated the "district" as a revenue division.
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25. The term "district" has thus been referred to as a revenue area

both under the Code, 2006 and also under the Act, 1901.

26.  We may also refer to the definition of the term "district" as
mentioned in the Black's Law Dictionary (Ninth Edition) whereunder
the term “district” is defined as "a territorial area" into which a
country, state, county, municipality or other political sub-division is

divided for judicial, political, electoral or administrative purposes.

27. It may also be relevant to notice the constitutional provisions in
this regard contained under Part IX and Part IX-A of the Constitution
inserted by the Constitution (Seventy-third Amendment) Act, 1992
and the Constitution (Seventy-fourth  Amendment) Act, 1992
respectively. The definition clause, under Article 243 of the

Constitution runs as follows:-

"243. Definitions.—In this Part, unless the context otherwise requires,—
(a) “district” means a district in a State;

(b) “Gram Sabha” means a body consisting of persons registered
in the electoral rolls relating to a village comprised within the area
of Panchayat at the village level;

(c) “intermediate level” means a level between the village and
district levels specified by the Governor of a State by public
notification to be the intermediate level for the purposes of this
Part;

(d) “Panchayat” means an institution (by whatever name called) of
self-government constituted under Article 243-B, for the rural
areas;

(e) “Panchayat area” means the territorial area of a Panchayat;

(f) “population” means the population as ascertained at the last
preceding census of which the relevant figures have been published;

(g) “village” means a village specified by the Governor by public
notification to be a village for the purposes of this Part and
includes a group of villages so specified."

28.  We may also refer to Article 243-P(b) under Part IX-A, which

runs as follows:-

"243-P. Definitions.—In this Part, unless the context otherwise
requires,—

XXXXX
(b) “district” means a district in a State;"

29. Under Article 243(a) the term “district” is defined as, "district
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means a district in a State". Article 243(c) defines "intermediate level”
as a level between the village and district levels specified by the
Governor of a State by public notification to be the intermediate level
for the purposes of this Part. Further, under Article 243(g), "village"
has been defined as a village specified by the Governor by public
notification to be a village for the purposes of this Part and includes a

group of villages so specified.

30. The aforementioned provisions indicate that a public notification
to be issued by the Governor of the State is required both for creation
of "intermediate level” and "village" under Part IX, and also for
creation of a “metropolitan area” and “municipal area” under Part IX-
A; however, in case of a district both Article 243(a) and Article 243-

P(b) define the “district” as meaning a district in a State.

31.  Prior to coming into force of the Code, 2006 the power to create,
alter and abolish divisions, districts, tahsils and sub-divisions was
provided for under Section 11 of the Act, 1901, and as such we may
gainfully refer to the law laid down with regard to the scope of powers

under Section 11 of the Act, 1901.

32. A notification issued by the State Government exercising
powers under Section 11 of the Act, 1901 creating a new district, was
challenged in a public interest litigation, in the case of Ram Milan
Shukla & Anr. Vs. State of UP & Ors.® whereunder it was held that
though creation of a new district was an administrative act yet such
administrative powers must be exercised on relevant considerations
and not arbitrarily and the case was remanded for fresh consideration,

and the special leave petition filed thereafter was dismissed.

33. The question again came up for consideration before a
subsequent Division Bench of this Court in Brijendra Kumar Gupta
& Ors. Vs. State of UP & Ors.” wherein the decision in the case of

Ram Milan Shukla (supra) was held to be per incuriam, as it had not

6 1999 (35) ALR 364
7 2000 (1) AWC 750
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considered an earlier Division Bench judgment in Samvidhan Bahali

Andolan Vs. Union of Indid®.

34.

In the case of Samvidhan Bahali Andolan (supra), the

notifications creating six new districts were sought to be challenged

besides seeking a prayer that Section 11 of the Act, 1901 be declared

ultra vires. Repelling the challenge, the writ petition was dismissed

with the following observations:-

35.

"7. It may be pointed out that the State Government is empowered to
appoint the Commissioner of certain divisions and by virtue of the
provisions of Section 12 of the Act appoint Collector of the District.
The Commissioner and the Collector are empowered to exercise all
powers and discharge all the duties conferred by the U. P. Land
Revenue Act and all other Acts which they are empowered to exercise
under those other enactment.

8. In view of the clear provision existing it is not known on what
basis the creation of district can be stopped. The argument that the
word 'district' has been defined in Article 243 and in this connection
reference to the said Article and other Articles such as 254, 372 and
375 appear to be wholly misconceived. The territory of a State is
already fixed under the constitutional provision. Internal
arrangement of the State is obviously a matter which is to be decided
by the State Government. Creation of the revenue district, therefore,
lies within the exclusive power of the State Government. All other
arguments advanced in this regard are, therefore, rejected.

9. It may be mentioned here that Shri Mrityunjaya emphasised that
neither there was any need nor any justification for creating this new
district within about two or three months of assuming the office of
Chief Ministership by opposite party No. 3. He wanted to argue that
there may not be any proposal for creation of the new district, there
may not be any budget for new district and there may not be any
method by which immediate law and order can be looked after in the
newly created district.

10. It may be pointed out that all the three arguments are without any
basis whatsoever. They have been mentioned only to be rejected. It
may be noted that action of the Government creating district is
obviously based on the satisfaction of the State Government. The
Chief Minister has to advise the Governor who passes the necessary
orders on behalf of the State Government Section 11 of the U. P. Land
Revenue Act, therefore, permits such executive action. Political
motive or imputation which was sought to be argued can and should
not be entertained concerning creation of a district on the basis of
the administrative exigency. No other ground was argued.”

Another challenge was raised to a notification issued under

Section 11 of the Act, 1901 directing creation of a new district, which

8 AIR 1998 All 210
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was disposed of by the High Court with reference to the order passed
in the case of Ram Milan Shukla (supra). The matter was taken to the
Supreme Court in State of Uttar Pradesh & Ors. Vs. Chaudhari Ran

Beer Singh & Anr.’ and it was held as follows:-

“12. Cabinet's decision was taken nearly eight years back and
appears to be operative. That being so there is no scope for directing
reconsideration as was done in Ram Milan's case, though learned
counsel for the respondents prayed that such a direction should be
given. As rightly contended by learned counsel for the State, in
matters of policy decisions, the scope of interference is extremely
limited. The policy decision must be left to the Government as it
alone can decide which policy should be adopted after considering
all relevant aspects from different angles. In matter of policy
decisions or exercise of discretion by the Government so long as the
infringement of fundamental right is not shown, Courts will have no
occasion to interfere and the Court will not and should not substitute
its own judgment for the judgment of the executive in such matters. In
assessing the propriety of a decision of the Government the Court
cannot interfere even if a second view is possible from that of the
Government."

36. The scope of powers under Section 11 of the Act, 1901 with
regard to creation/abolition of districts/divisions again came up for
consideration before this Court in Rajesh Kumar Sharma & Ors. Vs.
State of UP and Anr."’, whereunder it was held that the power under
the said section was legislative in character, and principles of natural
justice were not attracted, and that there was no requirement to afford
opportunity to residents of the districts while taking a decision to
create/abolish districts and divisions in exercise of power under
Section 11 of the Act, 1901. The concept of the term “district” was

considered in the following terms:-

“41. District is a geographical area carved out as an administrative
unit for performance of Governmental duties and functions Black's
Law Dictionary Sixth Edition defines the 'district' in following words
"one of the territorial areas into which an entire State or Country, County,
Municipality or other political sub-division is divided for judicial,
political, electoral or administrative purposes".

42. Concept of 'district' was very much in existence prior to
enactment of the Act, 1901. The preamble of the Act clearly provides
that this Act has been enacted to consolidate and amend the law
relating to 'land revenue' and 'jurisdiction of revenue of officers' in
State of Uttar Pradesh. Section 4 of the Act is a definition clause in
which definitions of 'revenue court’ 'revenue officers' 'revenue free'

9 2008 (3) ALJ 570 (SC)
10 2004 (3) AWC 2234
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and all other definitions have been indicated in Section 4 and its sub-
sections. Section 4 (7) defines 'revenue' which means 'land revenue'.
Section 4 (8) defines 'revenue court'. Section 4 (9) defines 'revenue
officer'. Section 4 (10) defines 'revenue free'. There are other
definitions incorporated in Section 4 of the Act. We have also perused
the entire provisions of the Act including the definition clause, but we
are unable to find any indication in the Act to define 'district'
excepting that Section 11 of the Act is conferred with the power to
create, alter or abolish the divisions, districts, tehsils and sub-
divisions. Since we are concerned in this case with Section 11 of the
Act, by which the notifications were, however, issued for abolishing
nine districts and four divisions, we like to refer Section 11 of the Act,
which is quoted below :

"11. Power to create, alter and abolish divisions, districts, tehsil and sub-
divisions.—(1) The (State Government) may create new or abolish existing
divisions or districts.

(2) The (State Government) may alter the limits of any division, district, or
tehsil and may create new or abolish existing tehsil, and may divide any
district into sub-divisions, and may alter the limits of sub-divisions.

(3) Subject to the orders of the (State Government) under sub-section (2),
all tehsils shall be deemed to be sub-divisions of districts."

43. From a plain reading of Section 11 of the Act, we have no
hesitation in our mind to say that it is an exclusive power of the State
Government to create new districts or abolish existing 'divisions' or
'districts’.

44. Keeping in mind that the 'district’ has not been defined in the Act,
the user of the word 'district' has been made by the Legislature under
Section 11 of the Act.

XXXXX

54. From the aforesaid principles as laid down by the Supreme
Court, it is, therefore, clear that the word 'district' has definite
meaning and concept of district was well known to the Legislature at
the time of 73rd and 74th amendment in the Constitution and the
district as existing at that time was adopted for the purposes of Part
IX and Part IX-A. As already held that neither Part IX and Part IX-A
contemplate creation of district for purposes of Part IX and Part IX-
A nor the concept of district in Part IX and Part IX-A was different
from the normal meaning of 'district' as understood by the
Legislature. It is also difficult to accept the submission of Mr. Jain,
learned senior counsel appearing for the writ petitioner that the
Constitution creates a different concept of district as that of existing.
From the scheme of Part IX-A of the Constitution, as noted above, it
is clear that municipality, i.e., a Nagar Panchayat, a Municipal
Council and a Municipal Corporation do not carry with it any
concept of municipal district. Article 243-P(c) defines "Metropolitan
area" which means an area having population of ten lacs or more,
comprised in one or more districts and consisting of two or more
Municipalities or panchayats or other contiguous areas, specified by
the Governor by public notification.

XXXXX

56. Various Statutes in which word 'district' has been used, has been
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used in accordance with the concept of 'district' as understood by
common parlance, i.e., district created in a State. The provisions of
Section 2 (26) of the U. P. Kshetra Panchayat and Zila Panchayat
Adhiniyam, 1961, clarifies that 'district' means revenue district under
the U. P. Land Revenue Act, 1901. Section 2 (26) of the U. P. Kshetra
Panchayat and Zila Panchayat Adhiniyam, 1961, runs as follows :

"2 (26) "division", "district" and "tehsil" shall have the same meanings as
they have in the United Provinces Land Revenue Act, 1901;"

57. This view of ours is fully supported by the observations of the
Apex Court in State of U. P. and Ors. v. Pradhan Sangh Kshetra
Samiti and Ors., 1995 (2) AWC 1316 (SC) : 1995 Supp (2) SCC 305,
in which the Supreme Court while dealing with the provisions of
Article 243(e) of Part IX of the Constitution made the following
observations in paragraph 11, which is as under:

"11, The panchayats are to be constituted at the village, intermediate and
district levels and the "panchayat area" as defined by Article 243(e) means
the territorial area of the panchayat whether at the village, intermediate or
district levels. What is necessary to remember further is that while as per
Article 243(c) "Intermediate Level" is a level between the village and
district levels, as specified by the Governor, the 'district’ as per Article
243(a) means a district in a State the boundaries of which may be changed
by the State Government. The district is not required to be specified by the
Governor whereas village and intermediate levels have to be specified by
him for the purposes of the said Part of the Constitution.”

The nature of scope of powers under Section 11 of the Act, 1901

again came up for consideration before a Full Bench of this Court in

Brij Kishore Verma Vs. State of UP & Ors." and this Court after

referring to the provisions as contained under Section 11 of the Act,

1901 and also the relevant entries in List-II of Schedule-VII of the

Constitution came to the conclusion that the State Government had

been conferred power to alter the limits of revenue areas, districts and

create new area or abolish the districts. The observations made in the

judgment in this regard are as follows:-

“41. In view of Article 372 of the Constitution, the Act continues to
deal with the matter regulating the land laws in the State of U.P.
However, certain provisions were omitted and substituted by the A.O.
1950 and in Section 11 of the Act, the word, 'State Government' was
added. The power has been conferred by the amended Section 11 of
the Act on the State Government to alter the limits or any division,
district or tahsil and may create new or abolish existing tahsil.
Section 11 of the Act is reproduced as under:-

"11. Power to create, alter and abolish divisions, districts, tahsil and sub-
divisions.—(1) The State Government may create new or abolish existing
divisions or districts.

(2) The 'State Government' may alter the limits or any division, district or
tahsil and may create new or abolish existing tahsil, and may divide any

11 2012 (9) ADJ 385 (LB) (FB)
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district into sub -divisions, and may alter the limits of sub-divisions.

(3) Subject to the orders of the 'State Government' under sub-section (2),
all tahsils shall be deemed to be sub-divisions of districts."

42. Section 12 of the Act empowers the State Government to appoint
Divisional Commissioner in each division who shall exercise power
and discharge duty conferred upon him under the Act or any other
law for the time being in force. Under Section 14 of the Act, State
Government has been conferred power to appoint collector in each
district who shall exercise power and discharge duty conferred under
the Act or any other law for the time being in force.

Section 221 of the U.P. Land Revenue Act provides that while
conferring power under the Act, State Government may empower
persons by name or classes of officials generally by their official
titles, to quote Section 221 of the U.P. Land Revenue Act as under:-

"221. Conferring of powers—In conferring powers under this Act, the State
Government may empower persons by name, or classes of officials,
generally, by their official titles, and may vary or cancel any such order."

The power conferred by Section 221 of the Act is analogous to power
conferred by Section 14 of the U.P. General Clauses Act 1904.

43. Entry 5, 18, 45, 46, and 47 of List-II of Schedule-VII of the
Constitution of India, empowers the State Government to legislate
the law with regard to local Government and local authorities,
village administration, land and land revenue including assessment
and collection of revenue, taxes on agricultural income etc. For
convenience, they are reproduced as under:

"5. Local government, that is to say, the constitution and powers of
municipal corporations, improvement trusts, district boards, mining
settlement authorities and other local authorities for the purpose of local
self-government or village administration.

18. Land, that is to say, rights in or over land, land tenures including the
relation of landlord and tenant, and the collection of rents; transfer and
alienation of agricultural land; land improvement and agricultural loans;
colonization.

45. Land revenue, including the assessment and collection of revenue, the
maintenance of land records, survey for revenue purposes and records of
rights, and alienation of revenues.

46. Taxes on agricultural income.

47.Duties in respect of succession to agricultural land."

38.  On the question as to whether the powers under Section 11 are
legislative or administrative in nature, it is pertinent to refer to the

following observations made in the judgment:-

“58. A combined reading of Articles 154, 162, 166 of the Constitution
and Section 11 of the U.P. Land Revenue Act, does not make a
decision with regard to creation of district, legislative in nature.
Conferment of executive power on the State Government under
Section 11 of the Act by the State Legislature, is itself indicative of
the fact that the power exercised by the State Government for
creation of district shall be administrative in nature, may have
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legislative trapping. It is residual power exercised by the State
Government, in terms of Government order of 1992.

XXXXX

60. Under Section 11 of the Act, power with regard to alteration of
limits oF any division, district or tahsil has been conferred on the
State Government and not on the State Legislature. Chapter-III of the
Constitution deals with the State Legislatures. The State Legislatures
are constituted through electoral body and discharges its
constitutional obligations in the manner prescribed by the
Constitution.

61. Section 11 of the Act does not require a decision by the State
Legislature but it confers power on the State Government. It is well
settled law that executive power of the State is co-extensive with that
of the State Legislature. The State may make rules regulating any
matter within the legislative competence of the State Legislature
without prior legislative authority except where a law is required. It
is further trite law that where statutory rules govern the field, the
executive instructions shall cease to apply and they cannot be in
derogation of statutory rules, vide AIR 1971 SC 2560: State Of
Andhra Pradesh & Ors vs Lavu Narendranath & Ors.; AIR 1971 SC
2045 : State of Madhya Pradesh Vs. Jain.; AIR 2006 SC 2138, K.P.
Sudhakaran. Vs. State of Kerala; AIR 2008 SC 3: Union of India Vs.
Central Electoral Mechanical Engineering Group A (Direct Recruit)
Association), AIR 2008 SC 3.

XXXXX

63. Hon'ble Supreme Court has defined the word, 'State Government'
and held that it means the authority or person authorised at the
relevant date to exercise executive power of the Government in the
State and after commencement of Constitution it means the Governor
of the State, vide AIR 1964 SC 703: State of U.P. Vs. Mohammad
Naim, AIR 1964 SC 703.

64. In the case reported in AIR 1984 SC 684 :R.S. Nayak. Vs. A.R.
Antule:, Hon'ble Supreme Court held that expression "Government"
requires to be interpreted in the context used in a particular statute.

While interpreting Section 21 of Indian Penal Code, Hon'ble
Supreme Court held that expression "State" denotes the the executive
and not the Legislature. In earlier judgment also reported in AIR
1963 SC 1323: State Of Rajasthan And Anr Vs Sripal Jain, same
view has been expressed.

65. In (2006) 2 SCC 682: Shrikant Vs. Vasantrao, while defining the
word, State Government, it is held that it is different from local or
other authorities under the control of the State Government. Section
11 of the Act (supra) refers to State Government which means the
Government of the State exercising power under Section 11 read with
166 of the Constitution. In any case, it does not refer to State
Legislature provided under Chapter-VII of the Constitution.

66. In view of the above, the power exercised by the State
Government under Section 11 of the Act shall be statutory but
administrative in nature having legislative trapping. The power
conferred in pursuance of the provisions conferred under Section 11
of the Act is to be exercised in accordance with Rules of Business
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notified under Article 166 of the Constitution. In view of Section 14
of the General Clauses Act and the Government order of 1992
(supra) decision under Section 11 of the Act may not be purely
legislative.”

39. The aforementioned discussion clearly shows that it has been
consistently held that the State Government was fully empowered to
alter the limits of any division, district or tahsil or create any new or
abolish existing tahsil or to divide any district into sub-divisions and to
alter the limits of sub-divisions, in exercise of powers under Section 11

of the Act, 1901.

40. Under the Code, 2006, which has been enacted together with
repeal of the Act, 1901, sub-section (2) of Section 6 empowers the
State Government to alter the limits of any revenue area, division,
district, tahsil by amalgamation, readjustment, division or in any other
manner whatsoever or to abolish any such revenue area, and also to
name and alter the name of any such revenue area with a stipulation
that in case where any area is renamed, then all references in any law
or instrument or other document to the area under its original name
shall be deemed to be references to the areas as renamed unless

expressly provided otherwise.

41. Asregards, the contention raised on behalf of the petitioners that
in view of the proviso to sub-section (2) of Section 6, before passing
any order under the said sub-section the State Government was
required to publish in the prescribed manner such proposal for inviting
objections and was required to take into consideration any objections
to the said proposal, it may be noticed that in terms of the proviso the
requirement of publishing a proposal and inviting objections, is only in
respect of a proposal to alter the limits of any revenue area, and the
same is not required in the case of a proposal for naming or altering

the name of dlily revenue dred.

42. A plain reading of the proviso to sub-section (2) of Section 6
indicates that the requirement of publication of a proposal in a

prescribed manner inviting objections and taking into consideration the
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objections to such proposals, is only in the case of a proposal to alter
the limits of a revenue area. It is a well settled principle of statutory
interpretation that where the words of a statute are clear, plain or
unambiguous, the Courts are bound to give effect to that meaning. In
this regard, we may refer to the exposition of law as made in
Principles of Statutory Interpretation’> by Justice G.P. Singh,

wherein it has been stated as follows:-

“When the words of a statute are clear, plain or unambiguous, i.e.,
they are reasonably susceptible to only one meaning, the courts are
bound to give effect to that meaning irrespective of consequences.
The rule stated by TINDAL, C.J. In Sussex Peerage case is in the
following form: “If the words of the statute are in themselves precise
and unambiguous, then no more can be necessary than to expound
those words in their natural and ordinary sense. The words
themselves do alone in such cases best declare the intent of the
lawgiver”. The rule is also stated in another form: 'When a language
is plain and unambiguous and admits of only one meaning no
question of construction of a statute arises, for the Act speaks for
itself'. The results of the construction are then not a matter for the
court, even though they may be strange or surprising, unreasonable
or unjust or oppressive. “Again and again”, said VISCOUNT
SIMONDS, L.C., “this Board has insisted that in construing enacted
words we are not concerned with the policy involved or with the
results, injurious or otherwise, which may follow from giving effect to
the language used”.”

43. The argument raised by the petitioners placing reliance on the
proviso to sub-section (2) of Section 6 is also liable to be rejected for
the reason that while construing a proviso as an internal aid to
construction, it has been consistently held that a proviso has no
repercussion on the interpretation of the enacting portion of the section
so as to exclude something by implication which is embraced by clear
words of the enactment. Moreover, it is legally well settled that the
proviso is normally to be construed in relation to the subject matter
covered by the said section as a proviso does not travel beyond the

provision to which it is a proviso.

44. The manner in which provisos are to be construed has been
explained in Maxwell on The Interpretation of Statutes" and it has

been stated as follows:-

12 Principles of Statutory Interpretation (14" Edition) by Justice G.P. Singh
13 Maxwell on The Interpretation of Statutes (12™ Edition)
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“.....a proviso is of necessity ... limited in its operation to the ambit of
the section which it qualifies. And, so far as that section itself is
concerned, the proviso again receives a restricted construction:
where the section confers powers it would be contrary to the ordinary
operation of a proviso to give it an effect which would cut down those
powers beyond what compliance with the proviso renders
necessary.”

The function of a proviso as an internal aid to construction has

been considered in extenso in a recent judgment of the Supreme Court

in Delhi Metro Rail Corporation Ltd. Vs. Tarun Pal Singh & Ors." in

the following terms:-

“8. Before coming to the construction of the proviso to Section 24,
we deem it appropriate to consider the Rules regarding construction
of proviso.

9. Craies on Statute Law, 7th Edn. referring to various decisions for
construction of provisos has observed:

9.1. “The effect of an excepting or qualifying proviso, according to the
ordinary rules of construction, is to except out of the preceding portion of
the enactment, or to qualify something enacted therein, which but for the
proviso would be within it; and such a proviso cannot be construed as
enlarging the scope of an enactment when it can be fairly and properly
construed without attributing to it that effect.”

9.2. “When one finds a proviso to a section”, said Lush, J. in Mullins v.
Treasurer of Surrey (1880) LR 5 QBD 170 at p. 173 (DC), “the natural
presumption is that, but for the proviso, the enacting part of the section
would have included the subject-matter of the proviso.”

9.3. “In West Derby Union v. Metropolitan Life Assurance Society, 1897
AC 647 (HL), Lord Watson said: (AC pp. 652-53)

‘... I am perfectly clear that if the language of the enacting part of
the statute does not contain the provisions which are said to occur
in it, you cannot derive these provisions by implication from a
proviso. When one regards the natural history and object of
provisos, and the manner in which they find their way into Acts of
Parliament, I think your Lordships would be adopting a very
dangerous and certainly unusual course if you were to import
legislation from a proviso wholesale into the body of the statute,
although I perfectly admit that there may be and are many cases in
which the terms of an intelligible proviso may throw considerable
light upon the ambiguous import of the statutory words.’

And Lord Herschell in the same case said: (West Derby Union v.
Metropolitan Life Assurance Society, 1897 AC 647 (HL), AC p. 655)

‘... I decline to read into any enactment words which are not to be
found there and which would alter its operative effect because of
provisions to be found in any proviso.’

though he admitted that a proviso may be a useful guide in the selection of
one or other of two possible constructions of words in the enactment or to
show the scope of the latter in a doubtful case.

In R. v. Dibdin 1910 AC 57 (CA), Moulton, L.J. said: (AC pp. 125-26)

14 (2018) 14 SCC 161
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‘The fallacy of the proposed method of interpretation is not far to
seek. It sins against the fundamental rule of construction that a
proviso must be considered with relation to the principal matter to
which it stands as a proviso. It treats it as if it were an independent
enacting clause instead of being dependent on the main enactment.
The courts, as, for instance, in Partington, ex p, (1844) 6 QB 649 at
p. 653 : 115 ER 244, Brockelbank, In re, ex p Dunn & Raeburn
(1889) LR 23 QBD 461 (CA) and Hill v. East and West India Dock
Co. (1884) LR 9 AC 448 (HL) have frequently pointed out this
fallacy, and have refused to be led astray by arguments such as
those which have been addressed to us, which depend solely on
taking words absolutely in their strict literal sense, disregarding the
fundamental consideration that they are appearing in the proviso.’

So where Section 65 in a group of sections from Section 62 onwards in a
private Act at the side of which was a note “Sewers — Sanitary
arrangements”, provided that:

‘nothing in the Act shall authorise the Corporation of Newcastle-
on-Tyne to commit a nuisance”, and the Improvement Act, 1885 by
Section 22 authorised the corporation to erect posts, rails, and
fences for the protection of passengers and trdffic, it was argued
that this authority must be read subject to the proviso as to
nuisance; but the court held that the proviso daffected only the group
of sections to which it was attached and was not a proviso to
Section 22. But sections, though framed as provisos upon preceding
sections, may exceptionally contain matter which is in substance a
fresh enactment, adding to and not merely qualifying what goes
before.’

10. In Nizam's Religious Endowment Trust v. CIT (AIR 1966 SC
1007), this Court has observed: (AIR p. 1010, para 7)

“7. As has been pointed out by Craies in his book on Statute Law, 6th Edn.
atp.217:

‘The effect of an excepting or qualifying proviso, according to the
ordinary rules of construction, is to except out the preceding
portion of the enactment, or to qualify something enacted therein,
which but for the proviso would be within it.’

The proviso to clause (i) excepts the two classes of income subject to the
condition mentioned therein from the operation of the substantive clause. It
comes into operation only when the said income is applied to religious or
charitable purposes without the taxable territories. In that event, the
Central Board of Revenue, by general or special order, may direct that it
shall not be included in the total income. The proviso also throws light on
the construction of the substantive part of clause (i) as the exception can
be invoked only upon the application of the income to the said purposes
outside the taxable territories. The application of the income in praesenti
or in futuro for purposes in or outside the taxable territories, as the case
may be, is the necessary condition for invoking either the substantive part
of the clause or the proviso thereto.”

11. In Kedarnath Jute Mfg. Co. Ltd. v. CTO (AIR 1966 SC 12), this
Court has discussed the purpose of the proviso thus: (AIR p. 14, para
8)

“8. Section 5(2)(a)(ii) of the Act in effect exempts a specified turnover of a
dealer from sales tax. The provision prescribing the exemption shall,
therefore, be strictly construed. The substantive clause gives the exemption
and the proviso qualifies the substantive clause. In effect, the proviso says
that part of the turnover of the selling dealer covered by the terms of sub-
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clause (ii) will be exempted provided a declaration in the form prescribed
is furnished. To put it in other words, a dealer cannot get the exemption
unless he furnishes the declaration in the prescribed form. It is well settled
that ‘the effect of an excepting or qualifying proviso, according to the
ordinary rules of construction, is to except out of the preceding portion of
the enactment, or to qualify something enacted therein, which but for the
proviso would be within it’: see Craies on Statute Law, 6th Edn., p. 217. If
the intention of the legislature was to give exemption if the terms of the
substantive part of sub-clause (ii) alone are complied with, the proviso
becomes redundant and otiose. To accept the argument of the learned
counsel for the appellant is to ignore the proviso altogether, for if his
contention be correct it will lead to the position that if the declaration form
is furnished, well and good; but, if not furnished, other evidence can be
produced. That is to rewrite the clause and to omit the proviso. That will
defeat the express intention of the legislature. Nor does Rule 27-A support
the contrary construction. The expression “on demand” only fixes the
point of time when the declaration forms are to be produced; otherwise, the
rule would be inconsistent with the section. Section 5(2)(a)(ii) says that the
declaration form is to be furnished by the dealer and Rule 27-A says that it
shall be furnished on demand, that is to say, it fixes the time when the form
is to be furnished. This reconciles the provisions of Rule 27-A with those of
Section 5(2)(a)(ii) of the Act, whereas the construction suggested by the
learned counsel introduces an incongruity which shall be avoided. Section
21-A on which reliance is placed has no bearing on the question to be
decided. It only empowers the Commissioner or any person appointed to
assist him under sub-section (1) of Section 3 to take evidence on oath, etc.
It can be invoked only in a case where the authority concerned is
empowered to take evidence in respect of any particular matter, but that
does not enable him to ignore a statutory condition to claim exemption.”

12. In Ishverlal Thakorelal Almaula v. Motibhai Nagjibhai (AIR 1966
SC 459), the intendment of the proviso has been discussed thus: (AIR
p. 465, para 8)

“8. The proper function of a proviso is to except or qualify something
enacted in the substantive clause, which but for the proviso would be
within that clause. It may ordinarily be presumed in construing a proviso
that it was intended that the enacting part of the section would have
included the subject-matter of the proviso. But the question is one of
interpretation of the proviso and there is no rule that the proviso must
always be restricted to the ambit of the main enactment. Occasionally in a
statute, a proviso is unrelated to the subject-matter of the preceding
section, or contains matters extraneous to that section, and it may have
then to be interpreted as a substantive provision, dealing independently
with the matter specified therein, and not as qualifying the main or the
preceding section.”

13. In Shah Bhojraj Kuverji Oil Mills & Ginning Factory v. Subbash
Chandra Yograj Sinha (AIR 1961 SC 1596), this Court has discussed
the object of the proviso and how it is to be interpreted thus: (AIR p.
1600, para 9)

“9. The law with regard to provisos is well settled and well understood. As
a general rule, a proviso is added to an enactment to qualify or create an
exception to what is in the enactment, and ordinarily, a proviso is not
interpreted as stating a general rule. But, provisos are often added not as
exceptions or qualifications to the main enactment but as savings clauses,
in which cases they will not be construed as controlled by the section. The
proviso which has been added to Section 50 of the Act deals with the effect
of repeal. The substantive part of the section repealed two Acts which were
in force in the State of Bombay. If nothing more had been said, Section 7 of
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the Bombay General Clauses Act, would have applied, and all pending
suits and proceedings would have continued under the old law as if the
repealing Act had not been passed. The effect of the proviso was to take the
matter out of Section 7 of the Bombay General Clauses Act and to provide
for a special saving. It cannot be used to decide whether Section 12 of the
Act is retrospective. It was observed by Wood, V.C., in Fitzgerald v.
Champneys (1861) 2 J&H 31 : 70 ER 958) that saving clauses are seldom
used to construe Acts. These clauses are introduced into Acts which repeal
others, to safeguard rights which, but for the savings, would be lost. The
proviso here saves pending suits and proceedings, and further enacts that
suits and proceedings then pending are to be transferred to the courts
designated in the Act and are to continue under the Act and any or all the
provisions of the Act are to apply to them. The learned Solicitor General
contends that the savings clause enacted by the proviso, even if treated as
substantive law, must be taken to apply only to suits and proceedings
pending at the time of the repeal which, but for the proviso, would be
governed by the Act repealed. According to the learned Attorney General,
the effect of the savings is much wider, and it applies to such cases as come
within the words of the proviso, whenever the Act is extended to new
areas.”

14. In S. Sundaram Pillai v. V.R. Pattabiraman (1985) 1 SCC 591,
this Court has elaborately considered various decisions with respect
to the proviso and has discussed the matter thus: (SCC pp. 607-11,
paras 29-44)

“29. Odgers in Construction of Deeds and Statutes (5th Edn.) while
referring to the scope of a proviso mentioned the following ingredients:

‘p. 317. Provisos—These are clauses of exception or qualification
in an Act, excepting something out of, or qualifying something in,
the enactment which, but for the proviso, would be within it.

p. 318. Though framed as a proviso, such a clause may
exceptionally have the effect of a substantive enactment.’

30. Sarathi in Interpretation of Statutes at pp. 294-95 has collected the
following principles in regard to a proviso:

(a) When one finds a proviso to a section the natural presumption is
that, but for the proviso, the enacting part of the section would have
included the subject-matter of the proviso.

(b) A proviso must be construed with reference to the preceding
parts of the clause to which it is appended.

(c) Where the proviso is directly repugnant to a section, the proviso
shall stand and be held a repeal of the section as the proviso speaks
the latter intention of the makers.

(d) Where the section is doubtful, a proviso may be used as a guide
to its interpretation: but when it is clear, a proviso cannot imply the
existence of words of which there is no trace in the section.

(e) The proviso is subordinate to the main section.

(f) A proviso does not enlarge an enactment except for compelling
reasons.

(g) Sometimes an unnecessary proviso is inserted by way of
abundant caution.

(h) A construction placed upon a proviso which brings it into
general harmony with the terms of section should prevail.

(i) When a proviso is repugnant to the enacting part, the proviso
will not prevail over the absolute terms of a later Act directed to be
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read as supplemental to the earlier one.
(j) A proviso may sometimes contain a substantive provision.

31. In Local Govt. Board v. South Stoneham Union 1909 AC 57 (HL), Lord
Macnaghten made the following observation: (AC p. 62)

‘... I think the proviso is a qualification of the preceding enactment
which is expressed in terms too general to be quite accurate.’

32. In Ishverlal Thakorelal Almaula v. Motibhai Nagjibhai AIR 1966 SC
459] , it was held that the main object of a proviso is merely to qualify the
main enactment. In Madras and Southern Mahratta Railway Co. Ltd. v.
Bezwada Municipality [Madras and Southern Mahratta Railway Co. Ltd.
v. Bezwada Municipality, 1944 SCC OnLine PC 7 : (1943-44) 71 IA 113 :
AIR 1944 PC 71] , Lord Macmillan observed thus: (SCC OnLine PC)

‘... The proper function of a proviso is to except and deal with a
case which would otherwise fall within the general language of the
main enactment, and its effect is confined to that case.’

33. The above case was approved by this Court in CIT v. Indo-Mercantile
Bank Ltd. 1959 SC 713 : 1959 Supp (2) SCR 256, where Kapur, J. held that
the proper function of a proviso was merely to qualify the generality of the
main enactment by providing an exception and taking out, as it were, from
the main enactment a portion which, but for the proviso, would fall within
the main enactment. In Shah Bhojraj Kuverji Oil Mills & Ginning Factory
v. Subbash Chandra Yograj Sinha AIR 1961 SC 1596, Hidayatullah, J., as
he then was, very aptly and succinctly indicated the parameters of a
proviso thus: (AIR p. 1600, para 9)

‘9. ... As a general rule, a proviso is added to an enactment to
qualify or create an exception to what is in the enactment, and
ordinarily, a proviso is not interpreted as stating a general rule.’

34. In West Derby Union v. Metropolitan Life Assurance Society, 1897 AC
647 (HL), while guarding against the danger of interpretation of a proviso,
Lord Watson observed thus: (AC p. 653)

‘... a very dangerous and certainly unusual course if you were to
import legislation from a proviso wholesale into the body of the
statute....’

35. A very apt description and extent of a proviso was given by Lord
Loreburn in Rhondda Urban District Council v. Taff Vale Railway Co.,
1909 AC 253 (HL), where it was pointed out that insertion of a proviso by
the draftsman is not always strictly adhered to its legitimate use and at
times a section worded as a proviso may wholly or partly be in substance a
fresh enactment adding to and not merely excepting something out of or
qualifying what goes before. To the same effect is a later decision of the
same Court in Jennings v. Kelly, 1940 AC 206 (HL), wherein it was
observed thus: (AC p. 216)

‘We must now come to the proviso, for there is, I think, no doubt
that, in the construction of the section, the whole of it must be read,
and a consistent meaning, if possible, given to every part of it. The
words are: “provided that such licence shall be granted only for
premises situate in the ward or district electoral division in which
such increase in population has taken place.” There seems to be no
doubt that the words “such increase in population” refer to the
increase of not less than 25 per cent of the population mentioned in
the opening words of the section.’

36. While interpreting a proviso care must be taken that it is used to
remove special cases from the general enactment and provide for them
separately.
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37. In short, generally speaking, a proviso is intended to limit the enacted
provision so as to except something which would have otherwise been
within it or in some measure to modify the enacting clause. Sometimes a
proviso may be embedded in the main provision and becomes an integral
part of it so as to amount to a substantive provision itself.

38. Apart from the authorities referred to above, this Court has in a long
course of decisions explained and adumbrated the various shades, aspects,
and elements of a proviso. In State of Rajasthan v. Leela Jain, AIR 1965 SC
1296, the following observations were made: (AIR p. 1300, para 41)

‘14. ... So far as a general principle of construction of a proviso is
concerned, it has been broadly stated that the function of a proviso
is to limit the main part of the section and carve out something
which but for the proviso would have been within the operative
part.’

39. In STO v. Hanuman Prasad, AIR 1967 SC 565, Bhargava, J. observed
thus: (AIR p. 567, para 5)

‘5. ... It is well recognised that a proviso is added to a principal
clause primarily with the object of taking out of the scope of that
principal clause what is included in it and what the legislature
desires should be excluded.’

40. In CCT v. Jhaver Ramkishan Shrikishan, AIR 1968 SC 59, this Court
made the following observations: (AIR p. 63, para 8)

‘8. ... Generally speaking, it is true that the proviso is an exception
to the main part of the section; but it is recognised that in
exceptional cases a proviso may be a substantive provision itself.’

41. In Dwarka Prasad v. Dwarka Das Saraf (1976) 1 SCC 128, Krishna
Iyer, J. speaking for the Court observed thus: (SCC pp. 136-37, paras 16 &
18):
‘16. There is some validity in this submission but if, on a fair
construction, the principal provision is clear, a proviso cannot
expand or limit it. Sometimes a proviso is engrafted by an
apprehensive draftsman to remove possible doubts, to make matters
plain, to light up ambiguous edges. Here, such is the case.
XXXXX

18. ... If the rule of construction is that prima facie a proviso
should be limited in its operation to the subject-matter of the
enacting clause, the stand we have taken is sound. To expand the
enacting clause, inflated by the proviso, sins against the
fundamental rule of construction that a proviso must be considered
in relation to the principal matter to which it stands as a proviso. A
proviso ordinarily is but a proviso, although the golden rule is to
read the whole section, inclusive of the proviso, in such manner that
they mutually throw light on each other and result in a harmonious
construction.’

42. In Hiralal Rattanlal v. State of U.P. (1973) 1 SCC 216 : 1973 SCC

(Tax) 307, this Court made the following observations: [SCC para 22, p.

224: SCC (Tax) p. 315]
22. ... Ordinarily a proviso to a section is intended to take out a
part of the main section for special treatment. It is not expected to
enlarge the scope of the main section. But cases have arisen in
which this Court has held that despite the fact that a provision is
called proviso, it is really a separate provision and the so-called
proviso has substantially altered the main section.’

43. We need not multiply authorities after authorities on this point because

the legal position seems to be clearly and manifestly well established. To

sum up, a proviso may serve four different purposes:


https://www.livelaw.in/

WWW.LIVELAW.IN
27

(1) qualifying or excepting certain provisions from the main
enactment;

(2) it may entirely change the very concept of the intendment of the
enactment by insisting on certain mandatory conditions to be
fulfilled in order to make the enactment workable;

(3) it may be so embedded in the Act itself as to become an integral
part of the enactment and thus acquire the tenor and colour of the
substantive enactment itself; and

(4) it may be used merely to act as an optional addenda to the
enactment with the sole object of explaining the real intendment of
the statutory provision.

44. These seem to be by and large the main purport and parameters of a
proviso.”

15. In Dibyasingh Malana v. State of Orissa, 1989 Supp (2) SCC
312 : AIR 1989 SC 1737, this Court considered the effect of proviso
and observed: (SCC pp. 316-17, para 7)

“7. On a plain reading of the definition of the term “family” in Section
37(b) of the Act we are of the view that the said definition as it stands is
neither meaningless nor of doubtful meaning. In this connection, it may be
pointed out that keeping in view the agrarian reform which was
contemplated by the Act and particularly the provisions of Chapter 1V
relating to ceiling and disposal of surplus land which were calculated to
distribute the surplus land of big tenure holders among the overwhelming
have-nots of the State the legislature in its wisdom gave an artificial
meaning to the term “family”. The main provision containing the definition
of the term is to be found in the first part of Section 37(b), namely, ‘family
in relating to an individual means the individual, the husband or wife as
the case may be of such individual and their children whether major or
minor’, The later part of Section 37(b), namely, ‘but does not include a
major married son who as such had separated by partition or otherwise
before the 26th day of September 1970’ does not on the face of it contain a
matter which may in substance be treated as a fresh enactment adding
something to the main provision but is apparently and unequivocally a
proviso containing an exception. This admits of no doubt in view of the
words ‘but does not include’. In CIT v. Indo-Mercantile Bank Ltd., AIR
1959 SC 713 : 1959 Supp (2) SCR 256 it was held: (AIR p. 716, para 5)
‘5. ... Ordinarily the effect of an excepting or a qualifying proviso
is to carve something out of the preceding enactment or to qualify
something enacted therein which but for the proviso would be in it
and such a proviso cannot be construed as enlarging the scope of
an enactment when it can be fairly and properly construed without
attributing to it that effect.’”

16. In Kush Saigal v. M.C. Mitter (2000) 4 SCC 526 : AIR 2000 SC
1390, this Court has observed thus: (SCC p. 538, para 32)

“32. Under sub-section (1) of Section 21, a landlord can apply for eviction
of a tenant on the ground that the building was bona fide required either in
its existing form or after demolition and new construction by the landlord
for occupation by himself or any member of his family either for residential
purposes or for purposes of any profession, trade or calling or on the
ground that the building which was in a dilapidated condition was required
for purposes of demolition and new construction. The second proviso to
sub-section (2) however provides that—

‘an application under clause (a) shall not be entertained in the case

of any residential building for occupation for business purposes.’
Thus, if an application is made by the landlord for eviction of the tenant on
the ground that the building in occupation of that tenant which was used
exclusively for residential purposes was required for business purposes or
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for any other commercial activity, it would not be a ground within the
meaning of Section 21(1) of the new Act for the eviction of the tenant and
the application will not be entertained. This we say because the normal
function of a proviso is to except something out of the enactment or to
qualify something enacted therein which but for the proviso would be
within the purview of the enactment. (See: Kedarnath Jute Mfg. Co. Ltd. v.
CTO, AIR 1966 SC 12) Since the natural presumption is that but for the
proviso, the enacting part of the section would have included the subject-
matter of the proviso, the enacting part has to be given such a construction
which would make the exceptions carved out by the proviso necessary and
a construction which would make the exceptions unnecessary and
redundant should be avoided (see: Justice G.P. Singh's “Principles of
Statutory Interpretation” Seventh Edn. 1999, p. 163). This principle has
been deduced from the decision of the Privy Council in Province of
Bombay v. Hormusji Manekji, 1947 SCC OnLine PC 34 : (1946-47) 74 1A
103 : AIR 1947 PC 200, as also the decision of this Court in Durga Dutt
Sharma v. Navaratna Pharmaceutical Laboratories (AIR 1965 SC 980).”

17. In Haryana State Coop. Land Development Bank Ltd. v.
Employees Union (2004) 1 SCC 574 : 2004 SCC (L&S) 257, this
Court has considered normal function of proviso and observed thus:
(SCC pp. 579-80, paras 9 & 11)

“9. The normal function of a proviso is to except something out of the
enactment or to qualify something enacted therein which but for the
proviso would be within the purview of the enactment. As was stated in
Mullins v. Treasurer of Surrey (1880) LR 5 QBD 170 at p. 173 (DC)
(referred to in Shah Bhojraj Kuverji Oil Mills & Ginning Factory v.
Subbash Chandra Yograj Sinha (AIR 1961 SC 1596) and Calcutta
Tramways Co. Ltd. v. Corpn. of Calcutta (AIR 1965 SC 1728), when one
finds a proviso to a section the natural presumption is that, but for the
proviso, the enacting part of the section would have included the subject-
matter of the proviso. The proper function of a proviso is to except and to
deal with a case which would otherwise fall within the general language of
the main enactment and its effect is confined to that case. It is a
qualification of the preceding enactment which is expressed in terms too
general to be quite accurate. As a general rule, a proviso is added to an
enactment to qualify or create an exception to what is in the enactment and
ordinarily, a proviso is not interpreted as stating a general rule.

‘... if the language of the enacting part of the statute does not
contain the provisions which are said to occur in it, you cannot
derive these provisions by implication from a proviso’,

said Lord Watson in West Derby Union v. Metropolitan Life Assurance
Society 1897 AC 647 (HL), AC p. 653. Normally, a proviso does not travel
beyond the provision to which it is a proviso. It carves out an exception to
the main provision to which it has been enacted as a proviso and to no
other. [See A.N. Sehgal v. Raje Ram Sheoran 1992 Supp (1) SCC 304 :
1993 SCC (L&S) 675], Tribhovandas Haribhai Tamboli v. Gujarat
Revenue Tribunal (1991) 3 SCC 442] and Kerala State Housing Board v.
Ramapriya Hotels (P) Ltd. [Kerala State Housing Board v. Ramapriya
Hotels (P) Ltd. (1994) 5 SCC 672]

‘This word (proviso) hath diverse operations. Sometime it worketh a
qualification or limitation; sometime a condition; and sometime a
covenant.’ (Coke upon Littleton, 18th Edn., p. 146.)

‘If in a deed an earlier clause is followed by a later clause which destroys
altogether the obligation created by the earlier clause, the later clause is to
be rejected as repugnant, and the earlier clause prevails. ... But if the later
clause does not destroy but only qualifies the earlier, then the two are to be
read together and effect is to be given to the intention of the parties as
disclosed by the deed as a whole’ (per Lord Wrenbury in Forbes v. Git
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(1921 SCC OnLine PC 102 : (1922) 1 AC 256).

A statutory proviso ‘is something engrafted on a preceding
enactment’ (R. v. Taunton St. James (1829) 9 B&C 831 : 109 ER 309,
ER p. 311).

‘The ordinary and proper function of a proviso coming dfter a general

enactment is to limit that general enactment in certain instances’ (per Lord
Esher in Barker, In re, ex p Constable (1890) LR 25 QBD 285 (CA).

XXXXX

11. The above position was noted in Ali M.K. v. State of Kerala (2003) 11
SCC 632 : 2004 SCC (L&S) 136.”

18. In Romesh Kumar Sharma v. Union of India (2006) 6 SCC 510 :
2006 SCC (L&S) 1430, this Court has observed that normally
proviso does not travel beyond the provisions to which it is proviso.
This Court held: (SCC pp. 514-15, para 12)

“12. ‘10. The normal function of a proviso is to except something out of the
enactment or to qualify something enacted therein which but for the
proviso would be within the purview of the enactment. As was stated in
Mullins v. Treasurer of Surrey (1880) LR 5 QBD 170 at p. 173 (DC)
(referred to in Shah Bhojraj Kuverji Oil Mills & Ginning Factory v.
Subbash Chandra Yograj Sinha (AIR 1961 SC 1596) and Calcutta
Tramways Co. Ltd. v. Corpn. of Calcutta (AIR 1965 SC 1728), when one
finds a proviso to a section the natural presumption is that, but for the
proviso, the enacting part of the section would have included the subject-
matter of the proviso. The proper function of a proviso is to except and to
deal with a case which would otherwise fall within the general language of
the main enactment and its effect is confined to that case. It is a
qualification of the preceding enactment which is expressed in terms too
general to be quite accurate. As a general rule, a proviso is added to an
enactment to qualify or create an exception to what is in the enactment and
ordinarily, a proviso is not interpreted as stating a general rule.

“... if the language of the enacting part of the statute does not
contain the provisions which are said to occur in it you cannot
derive these provisions by implication from a proviso”,

said Lord Watson in West Derby Union v. Metropolitan Life Assurance
Society 1897 AC 647 (HL), AC p. 652. Normally, a proviso does not travel
beyond the provision to which it is a proviso. It carves out an exception to
the main provision to which it has been enacted as a proviso and to no
other. [See A.N. Sehgal v. Raje Ram Sheoran, 1992 Supp (1) SCC 304 :
1993 SCC (L&S) 675, Tribhovandas Haribhai Tamboli v. Gujarat Revenue
Tribunal, (1991) 3 SCC 442 and Kerala State Housing Board v. Ramapriya
Hotels (P) Ltd. (1994) 5 SCC 672.

“This word (proviso) hath diverse operations. Sometime it worketh a
qualification or limitation; sometime a condition; and sometime a
covenant.” (Coke upon Littleton, 18th Edn., p. 146.)

“If in a deed an earlier clause is followed by a later clause which destroys
altogether the obligation created by the earlier clause, the later clause is to
be rejected as repugnant, and the earlier clause prevails. ... But if the later
clause does not destroy but only qualifies the earlier, then the two are to be
read together and effect is to be given to the intention of the parties as
disclosed by the deed as a whole.” (Per Lord Wrenbury in Forbes v. Git
1921 SCC OnLine PC 102 : (1922) 1 AC 256.

11. A statutory proviso “is something engrafted on a preceding enactment”
(R. v. Taunton St. James (1829) 9 B&C 831 : 109 ER 309, ER p. 311).

“The ordinary and proper function of a proviso coming after a general
enactment is to limit that general enactment in certain instances.” (Per
Lord Esher in Barker, In re, ex p Constable, (1890) LR 25 QBD 285 (CA),
LR p. 292.)
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12. A proviso to a section cannot be used to import into the enacting part
something which is not there, but where the enacting part is susceptible to
several possible meanings it may be controlled by the proviso (see
Jennings v. Kelly 1940 AC 206 (HL).’ (Ali M.K. case [Ali M.K. v. State of
Kerala, (2003) 11 SCC 632 : 2004 SCC (L&S) 136, SCC pp. 637-39, paras
10-12)”

19. In Nagar Palika Nigam v. Krishi Upaj Mandi Samiti (2008) 12
SCC 364 : AIR 2009 SC 187, this Court has observed thus: (SCC p.
368, para 9)

“9. ‘10. The normal function of a proviso is to except something out of the
enactment or to qualify something enacted therein which but for the
proviso would be within the purview of the enactment. As was stated in
Mullins v. Treasurer of Surrey (1880) LR 5 QBD 170 at p. 173 (DC)
(referred to in Shah Bhojraj Kuverji Oil Mills & Ginning Factory v.
Subbash Chandra Yograj Sinha (AIR 1961 SC 1596) and Calcutta
Tramways Co. Ltd. v. Corpn. of Calcutta (AIR 1965 SC 1728); when one
finds a proviso to a section the natural presumption is that, but for the
proviso, the enacting part of the section would have included the subject-
matter of the proviso. The proper function of a proviso is to except and to
deal with a case which would otherwise fall within the general language of
the main enactment and its effect is confined to that case. It is a
qualification of the preceding enactment which is expressed in terms too
general to be quite accurate. As a general rule, a proviso is added to an
enactment to qualify or create an exception to what is in the enactment and
ordinarily, a proviso is not interpreted as stating a general rule.

‘... if the language of the enacting part of the statute does not

contain the provisions which are said to occur in it you cannot

derive these provisions by implication from a proviso’,
said Lord Watson in West Derby Union v. Metropolitan Life Assurance
Society 1897 AC 647 (HL) (AC p. 652). Normally, a proviso does not travel
beyond the provision to which it is a proviso. It carves out an exception to
the main provision to which it has been enacted as a proviso and to no
other. [See A.N. Sehgal v. Raje Ram Sheoran 1992 Supp (1) SCC 304 :
1993 SCC (L&S) 675, Tribhovandas Haribhai Tamboli v. Gujarat Revenue
Tribunal (1991) 3 SCC 442 and Kerala State Housing Board v. Ramapriya
Hotels (P) Ltd. (1994) 5 SCC 672 Ed.: As observed in Maulavi Hussein
Haji Abraham Umarji v. State of Gujarat, (2004) 6 SCC 672, p. 679, para
10.”
20. In Shimbhu v. State of Haryana (2014) 13 SCC 318 : (2014) 5
SCC (Cri) 651, this Court has observed that fundamental rule of
construction is that a proviso must be considered part of the main
proviso to which it stands as a proviso. This Court held: (SCC pp.
324-25, para 13)
“13. It is a fundamental rule of construction that a proviso must be
considered in relation to the main provision to which it stands as a proviso,
particularly, in such penal provisions. Whether there exists any “special
and adequate reason” would depend upon a variety of factors and the
peculiar facts and circumstances of each case. This Court, in various
judgments, has reached the consensus that no hard-and-fast rule can be
laid down in that behalf for universal application.”
21. What follows from the aforesaid enunciation is that effect of a
proviso is to except all preceding portion of the enactment. It is only
occasionally that proviso is unrelated to the subject-matter of the
preceding section, it may have to be interpreted as a substantive
provision. Ordinarily, a proviso is not interpreted as stating a general
rule. Provisos are often added as saving clauses. A proviso must be
construed with reference to the preceding parts of the clause to which
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it is appended. The proviso is ordinarily subordinate to the main
section. A construction placed on proviso which brings general
harmony to the terms of the section should prevail. A proviso may
sometime contain substantive provision. Ordinarily, proviso to a
section is intended to take out a part of the main section for special
treatment. Normally, a proviso does not travel beyond the main
provision to which it is a proviso. A proviso is not interpreted as
stating a general rule, it is an exception to the main provision to
which it is carved out as a proviso. Proviso cannot be construed as
enlarging the scope of enactment when it can be fairly and properly
constructed without attributing that effect. It is not open to read in
the words of enactment which are not to be found there and which
would alter its operative effect.”

The petitioners have also sought to place reliance upon the Uttar

Pradesh District Gazetteer, Allahabad published in the year 1986 and

the general geographical and historical description of the district

mentioned therein to support their contention. The brief historical

sketch as given in the Gazetteer, which would be relevant in the facts

of the present case, is being extracted below:-

“3JeqTT T
gfuesra

T SR g (78T Seorg Pilcrared 7 39T GG ®red vgqe H HET:
§9eT UF I T B Gof NI & WU H [BAT 8) T GRERIIT R,
foreTasl €I%T 31599 &, & §IH U¥ ReJd YATT (SIEIIS) qgd Il diel ¥ &1
fegsll @1 v wafls #e@yel ufdm dief ver 81 §W T &1 Soold
HEIDI], GRTVI U 317 Pplaal d AT & H—¥gld & FER [T AT
WWWW#WW/Wwa%W TEqT P qd
g gwoval O (A9 davad @ GF) 7 JHA P I AT H T A or
foregan! RISTETT GiqwrT (3mgiaed g¥l) off & 797 & BN (Sersraie TN &
qeY! 37%) Rerd off | aared & o1y S/rRIT | GveIlT &Yd WA IIH YgS I
FI 3V g8 fored [, [97&l & I Y8 BT A5G o 3N FHB T
STGRYY (T RIATRIN G 9T @iNig H R &) off | §9% UTarq Seld
TIT Bl G [HAT SN GIRT Ugd, ST8T FlY 9RGTo BT S84 | ’T4 ¥ [Her
P o1y oird dHY S T 9N Yl I8T Wb o | FHAYRIV B SFHR, T HST
gre FITT (T 40 [B0HI0) T Belr g3 o7/ SR INRY QR & U @
SIGER EHT [ GierT & argler ANIEaY e T (B0, SedaN SV
JEAH) P [T ®ITT TP AT g @ & 391G § I I G ¥E T
gl

SIEIT V9 §lg wWiecd # Sledld [@avvl & SIgER AR BT TEE B
g fayfaal &+t veT &) WETMRG & SIgwN 9 & qdar &7 7 IgT
Uv ST [Har o forea §9 YT &7 T FIIT GSl, (T 9w I SN IrT
TG IS H EaF 8)| FH WNDY &F 4 HET Grar o SN HH Iwu v
TSIl &1 ST JE] GV §3TT o | {9 TAT HEIaW (ABT F dlg FAET) F
TJE T ElaT & [ gIT H & WAl §WT Yderell I HETIVIGTd &1
WoTHTT HEel Ul ¥ SHUY STl AT o7 | 19797 9w H I8 Soord AT & [
TIGH g  IFT W 8P} GveflT 157 o7 | 576 & Blagd Gl vl ¥ qred
el & gd+l & gredlT chsl & T8 Hbd [Aordr & f& g7 Had e 8 &
srarfeqdl qd W 81 §% &rF H A9 aikaar f[aerrT off |

3T I~
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HECqyul wITT

SATETEIE (T 31k T&eler arier)

SNEIETE TR foTvTH SogTdie IN HEIIleTdhT il STa+ &1 &5 Afraford &,
25°26° 37ETIIT JeI¥ TT 81°50° TTN Yd H WHE dcf ¥ 103.63 HISY I BTG
gV Rerd 81 T8 TR Berdheal ¥ ST 908 070 Scav—ufdaH H T@T s o
STITHT 202 [H0HI0 TEU—Yd, g5 ¥ ST 1358 [d0Hl0 Jecav—yd e faeell
¥ 663 f0Hlo @ ¥ gv Rerd &/ T SR T AQTT §9d VIGEIid fael
F U & [ordl & aer RO SN FEford [deard @ SIgwN @vwad!
THE Y G g7 M FE 9v 9 Afegl d [Aadt &1 g9 e @ [Fav
(AT eersil &1 ) HET 8

§9 I BT G T G & foredT Soeld ITHIIY SN QNI H ST &
TAT TN H 3G H g TH A U VoTd I &/ Sdladier 7 & 39 v 9fdT
cfref ¥ AT ST RET 81 T R I B WIAH B U & UF Sl S &
T U¥ URgIoT FlY @ THH H (7 B 9I8) 9va OV WHI ITD Sl g7 o
oq 98 VH @ 9 Tol S WY G gad g4 Isl 3 of | wE Il & [P F&T
OY F&T 7 G9] 4 Wd UHE &I P Yold WY V& I [T o SN T& uv
SEIH @Gy | 9kl 4]l @1 Y WK & SUcied § Fowd AT T 379!
g1 AT & BIRUT I8 TR SIAIT Bict W drivrer (3reIfa Gl drefeerrr ar
ToT) @ TH W QT &) T §§ & 6ET H I8 God I BT ST o SiiY
T% T H19 (321—297 0 Qo) P [A%eT FHIT H §HBI VH HEAYUl oI
O o7 379NE F IS §9 VT P FIde P IR 4 G5d HH BN &
Ryarg g9e & I8 TR FUIIT WIEST B qdl HE g7 Rerd o defr wHEw
H NPT URFH T o] A AH BRI YW HHIE TRYW lgdid
(376—414 30) @ SITHTHIT H TIATT ST o7 | IHH JITT Bl Vb THE 7T T
TTHEIT ITAT TR GIAT| &Y (606—647 30) & THTHIGT H T& Vb HEl{ A%
o7 G781 YN g8 H&P Giad gy Yb HETHHT SFIGid BYal o JIX A€IE] el
gifHe Flgadl (o9 dig g T&r o waffferd <) # 79T &Y Jic &l o7 |
ETEIT 4 U I ITE o7 I §Y @ ST BT H GART ST of, I forear
g & 78 Pl & ggT TN & T I8 UV 50 WHEIA fog Alew
(Trareryst @l AiRcrT @Yd §d Gl e @ §1 H 8) 7T 82 dlg 4o &/ &Y
Pl GG & UTEIq ¥ VI T Gecd T AT SN FEeTHAl Bl [T & SR
T8 UP WIENY V[T Y8 G| [g SBaN & ITHIc H ¥ Y FEed HIed
o1 59 G+ JgT Vb el TIX Pl ¥IIGAT Bl N GHPI T4 SATETdIT 3efal
SCEIEIG YGT T 97 3K I & HIH P [Abe Vb [derr HI g7ardr| I8

TN SATETIIG {qd @1 NTOFET §7 TT $9% Hgcd 3iIv BN 4 1 gl §5 /17

The issue as to whether the Gazetteer can be relied upon as

source of history came up before the Supreme Court in Mahant Shri

Srinivas Ramanuj Das Vs. Surjanarayan Das & Anr.” and it was

held as follows:-

48.

“26. It is urged for the appellant that what is stated in the Gazetteer
cannot be treated as evidence. These statements in the Gazetteer are
not relied on as evidence of title but as providing historical material
and the practice followed by the Math and its head. The Gazetteer
can be consulted on matters of public history.”

The utility of the District Gazetteer as an official document of

value was underlined by the Supreme Court in Sukhdev Singh Vs.

Maharaja Bahadur of Gidhaur'® where it was held as follows:-

15 AIR 1967 SC 256
16 AIR 1951 SC 288
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“10. ... The statement in the District Gazetteer is not necessarily
conclusive, but the Gazetteer is an official document of some value,
as it is complied by experienced officials with great care after
obtaining the facts from official records.”

49. The material in a Gazetteer was also relied upon as an authority
on the subject in Lalu Dome & Anr. Vs. Bejoy Chand Mahatap"

wherein it was held as follows:-

..... But we have the authority of the Bengal District Gazetteer for
Bankura that “in Thanas Indas and Kotalpur, there are a body of men
called simanadars, who perform the duties of chaukidars. They have grants
of lands in lieu of wages ; but in some instance these service lands have
been resumed under Act VI of 1870”

We are entitled to use this book of reference for the purpose of seeing
what the duties of simanadars are, that is to say, whether their duties
correspond with those of which description is given in S. I of the
Chaukidari Chakran Land Act.”

50. In the light of the above the District Gazetteer may be relied
upon as providing some historical material, and it is pertinent to notice
that while giving an overview of the history of the district of
Allahabad, reference has been made to the existence of “Prayag” as a
site of cultural importance from the ancient times by placing reliance
on ancient literary and historical sources. It has further been stated that
the existence of a site by the name of “Prayag” has been continuously
referred to in ancient Indian Literature. The historical account
mentioned in the Gazetteer provides a description that the ancient site
of “Prayag” was in existence during the period of Gautam Buddha.
Further, the Gazetteer draws reference to the site being part of the area
under the control of the Maurya Dynasty and also the Gupta Dynasty
and also that a description of the place finds mention in the travelogue
of the Chinese traveller, Fa Hien who visited India during the reign of
Chandragupta-II. Further reference has been made to the fact that
during the reign of Harsha (606-647 AD) a periodical congregation
was held and the description in this regard is found in the travel

accounts of the Chinese traveller, Hiuen Tsang.

51. The petitioners have also placed on record extracts from certain

literary and historical sources which we shall now refer to. Certain

17 AIR 1916 Calcutta 842
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extracts from “Tareekh-e-Ilahabad” written by Maulvi Sayyad Maqbul
Ahmad Samdani, Volume I, (1938) published by Star Press, Allahabad
are on record wherein it has been stated that the earlier name of the
place by the name of “Ilahabad” within the province “Ilahabad” was
“Prayag”. It is also stated that the name Ilahabad attained fame during
the reign of Emperor Akbar. Further, the geographical location of the
place is identified as being situate on the confluence of rivers Ganga,

Yamuna and Saraswati.

52. Reference is drawn from another book entitled “Muntakhab-ut-
Tawarikh” (Selected History), Volume II, written by Mulla Abdul
Qadir Badayuni published by National Council for Promotion of Urdu
Language, Human Resource Development Ministry, Government of
India, New Delhi in the year 2008, and the portion which has been
extracted mentions that Allahabad or Prayag was situate at the site of

the confluence of the rivers Ganga and Yamuna.

53. Further, the text “Hindu Dharmakosh” written by Dr. Rajbali
Pandey, published by the Uttar Pradesh Hindi Sansthan has been

referred to and the following extracts have been placed on record:-

e TITT 9% &1 goulad a9d (87.18.19) H Io7 &g W A T & SHD
SIFIN HalcHT &I + ¥y &l Ior fbar o (3gla &1 off) gwlory gviar
T GIRT G TIT| YR H GIRTHUSE, YA SR Ul erar (AqYft @1 faraer
R Bl T F) AT T IRV B HGAN GRS Grd T Bl
gRfEr & favga & Siiv 9WH HIdT 819 U YH—VP UG U¥ SIqHE Ie BT JOF
[Aear & garT @l HEr glaerT () ¥ argiaviq dd aell #ae SN Seday
T T Rerd &) T8 i il F gorrdla @ guaReret & T W faernd &
YGHYNTYT (1.43—27) & SR VI’ &5 TIIT @] HGT H 20 95 b Bl g9 H
favga &/ a8l g, glasrT (g6) T SAPyY ((Re) T @ AT FY &
AT (110.4) SR 3177 (111.12) GRT9I1 & SR T8I I 3T §os I & o7
7e ¥ EIHY TSI gl &/ qI9d (8581 3iIV 85) TAT ANI0 (104.16—17) H
gargr T & & GIET H ([ T B qU srifa & 9iedr (TS SR Ig)
BT HTH T BES & TT99 (85.75) TAT 3T GRIVII H TS 3N IJFTT B T
P qH B gl BT TTET AT PICYGT HET TAT & FHBT arcqd & gedl Py
a9 SfEE THG a9 3eral Hed W |

TSI, TGAT SR GRedd & FANTTE B S T W Sffed A AT &
@R B S URFET UNHIAY Pl S EWIIHB Whd HYdl & Tl
TAg@geIIHl (3l BT qED &/ SIBIR BT BN GREd! B TdAld, FBR
T BT Gl T ABIN TSI T Al &/ il HAI: Ggr, 3log a2l
HHYY (R & g) B GGYT PN alell &/ §9 B 7 Il T FGIH [0
T4 ¥ AT & (Brerdiig, 7o 8)/

TRIEGRTT (65.17) 4 fasy & garT & Irrgfd @ wy & Rera arar 7197 &/
ARIYNTTT (111.4—10) & SIFAN ©F §RT Y& HeY & YR Foid HeT v 4l
gIRT T T8 §laT| 99 AT FIISTT & Saa¥ ¥ H F&T 9 49 5 faw]



https://www.livelaw.in/

54.

WWW.LIVELAW.IN
35

JuiAETErT % & qoT /g dege & wq H Jard sy & i @t ]9 Ted Rig
T FEIY G1q FMEadl W GATTHUST B Vel BN & FHINTT FRIYRIT (10.4.18)
H dlRfarE @ IR WY Y# JI [Aard ded aell WIAqdd qadrsll i
foael @ qorr B ST BeT UTT v &I [3ET 817

The petitioners have also placed on record extracts from the text

“Dharmshashtra Ka Itihas” Volume III written by Dr. Pandurang

Vaman Kane (original text translated from Marathi by Sri Arjun

Chaubey Kashyap) published by the Uttar Pradesh Hindi Sansthan,

Lucknow whereunder references have been made to a place by the

name of “Prayag” in the ancient texts in the following terms:-

“aqrr

TG & G W TR $cg=d Il A9 4 v 961 94 &, o
¥7qT (10175) § UGT STl & iV FWHT 3gais Il &—— "I @ vaq (W) a7
P (17 I 3¥T) & TR B [ATT—vIT UY I BYd & d ¥ Bl Iod
(3€qd) & I ¢k G TET 39T IR T &Y & (9 HY A% oid &), T AT
grd &/ GRIaa: I8 UEHd GealhIol A &) YHRyNT 7 g9 gl wEr
g/ #WEMRG F FIFT @ HE«H &I U [FaT & (aF0 85 169-97,
87 118—20; 3TIRTTo 25 [36—38) | GRTUII H I W& orRa RN il & (Ao,
ST 103—112: FHo 1/36—39: THo 1, JEAT 40—49; ¥h<o, BITUS,
ST 7 145—65) | 9 At FE& & APl Pl 3R Hbd B GBI | I8 A &
%W%Wﬁ%#wﬁﬁvﬁm?/wwaﬁwﬁ
fa=g vwr gdla glar & & 37 A a8t a7 er (?777727177, 2 /54—6) | FITT &I
deRTST ®ET AT & (A¥To 109 [15; Vo BRIGUS, 7/45 Td Uo,
6123 [27—35, 8T Td® Tellds & 3T & W deNrol SIfd 9IrT ST 8) |
Weira??‘%yww/dar/qd/stsJ/)#WaﬁﬁTwwwwaﬁﬁﬁw
# T arefl 391 & S dfedr & S H gwed (ford Saavddl FHET oI
?DWQ##W/@W@W?‘%W#WW@W?‘ JoT T,
TJHAT U9 wedd] (S gl @ diF H s H 8) A, §H Sife gero o
VT FET T 8 & GIART & §9, A9 o I1 g9 5SS i A1 W AgS
gIgeRT & Il & | RHo o GV Bl §— I8 Al BT GlAF woIeT & Gl a8l
VT BN 8 9 ¥ S & SR Gl I8 AY i & d g o7 T8] ofd | T8l
AT FereT deRIoT 8 I8 Hra @ [0 81 g% B 3t @ wer A 81

TIRT 9] B FlT Bg JHIN W B T & aT9G F AT & [ 7 Sftal b
SEEfTeT &I 7 FET T Il H ISl BT o7 3K g H g9y &1g AT
g7 & ¥hwo 7 3 T VG IET W KT AT &—— §IeTy FHET il & 5 T8
W TSl W SaH & 8N, &Y Silfq Jdl 7 §9 GIANT TH QAT &) Ao T T’
QU ¥ g7 Q97 & SN BET & [& o7 el @l gorir § I§ Sifeid qHIaeied!
gl

F&lo ] BT §—HPCdl & BV I8 FIT & 3N Fedl & PRI I8 /ol
v (feferer) W gad &1

GIRTHUSS, ‘TIFT §a ‘quft’ (q1 f3avfr) & 37 &I Yo &Nl aifey, forad
mwmgjmﬁ#aﬁWWﬁﬁa@wuﬁa?/Woaﬁww
?‘l%yu/uW/qm/vuﬁ‘ﬁl‘#wa?wé‘sﬁ?—ﬁé‘?aﬁs‘waﬁw#
gfae gIaT &, 99 URIF UG U 3eqHT BT BT EiaT &/ [Avereg (Jo 15) §
SHB AT g1 Bl T 6——IQ FEIY (FFT D TeINR]) Bl Gl FABY Blg
¢ FIorT Wl @ aRI 3K ATY dl g8 Uig Fioid @1 G qren verer
JIRTAYSS 8NIT| §79d, Ao (104 /5 TF 106 /30) 37Mfc & TIATT & &TBT HI
URYTST & &—— G177 BT [I¥R GITeTT ¥ arglds & SIolrerd ad & S del
T Ve SeIAY AT Gl GgHeid dd & I8 I el H Foargla & gfad werel
P wY H faegia &1 axTo (106 /30) 7 FET & 5 T B yd § GHERY & o
gfoesrT & 81 vereiiig 7§ I AT 197 8——qd WA JlaorT &1 §u

“ﬁ!
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g SaY 7 Jrglees & GREH H el U9 399aY & SN QR § AP &/
g7 e & fiav garT def &1 Ao (Heyaw, el Yo 143) @ AT W )
T JHAT B GO [FAR TR B %WT@#'@?W’W?/
TPIIT Uslo (1M43/27) & Uar deral &€ & ®eyaw @I GIGT=IN
(FgT—atert a2) @ & dR—&F JArT @ Sria & Sk fAw 7 20 €77 €
ST & Uso H STAT &/ FE AT GAF ®{Y & TAT FIF, HITOIYY TG
JADYY H | HWOWWOW%W?%WWW@?WW
WW@W?/WG#WW#W—VWWW@@WW
B BISHN) 3T 8, SEHT Iy & Jui—veIe—vr 3V Juft @1 aryof & qrr
(77T Y9 IH]) BT FUAH | GT9d Ve & YN B HT W T VG TG D e
P g gl @ Grg & (rIfq g8 gt @1 i’ wEigenel 4 8) Siv
IR ST B SuRr—q &/
Tigo (63117) @ FUT & [& TIFT 4 %] JrEfd @& &9 4§ &/ Ao
(111 14—10) H 3T 8 & &G @ 3<7 H 919 ®& 1399 T 79T 7 &d & 99
T Al GITT BT A9 TE 8T &/ F&, 3% vq #gvqy (19/q) Irr 4 vEd
& JlaerT & 3w § §&7 J« WY H Y8 & 135 g8l quiarEa & w9 § vEd
& 3V 3rq g8l sergae & wy 4 ¥ed &/ $9 [0V el & W ]qiv, g
ST UG §o—d8 FINTT JIFT & HUST & g HA & gAId VEd &/ I 7
Ao (104 18) H 3T 8 a5 A @I Qavferad TIRT H G @ifey, d8l Ud
FIRY IV qTfesd Wer I &Y FNEY | §¥! GRTT (105 [16—22) 7 I8 I PET &
fa5 987 &1 @Y Y, S FW@T IV, YU UF Vol W GONd sfuer
TR & T @ FIRG TR 8 SN qI¥Y UsTo (371, 42 17—24) | Ao
(106 18—9) 7 TIFT H H1 » N [daiE @ §9I FIwr Hl &/ Ao
(105 /13—14) 7 AT &Y & HeT & & Jfe HIg T, G, ¥, Jrcdl fe &7
G YT & aF SWId! ITAT Yol B & N 9 gUg uTT BT 8 ae o
PIZ T FHSAT YT 7 P IR G HYAT & Al AfAAT B Bei—gfe s
& SV 98 deur< d® ¥ H Y87 &/ FEvSo 7 SearT AT & 1& I St
WgeE, TMER Ve A9y § Jar & 999 T %ol [Hear &/ aadd
(85 182=83 |77) H 37T & [& g F&T P JF—47 qal g1 Yfora & 3iiv T8T v
oIreT 1 f3aT T &7 7EI EIT &/

= Tledr &1 T e W TEIRT JI9T I 8 (BN Ssd §&T BT eldd
&) g oar & & e @ T Wi sigfq 3 ¥ vT 7 HH W
weedd), g va T @ elad & s diFl & o @ @ gege, dfiee v
aHYr R & gl &/

T8 A & [ JEft a0go, FHo (1137 139), G0 (37fa; AR 41—49), 37fTo
(111) siifa geror & gITT @ AT H Wl Yeliw & fdg doyaw (def) 7 G
def—vrg=ft Taw greiT A9 8 ®act Ao (104 [1—13 T 16—20; 105 [1—22;
106 /1—48; 107 [2-21; 108 13—, 8—17 T 23-24; 109 [10—12; 110 /11, 111 [8—10;
BT [ASTTHY 4T 151 ¥efld e g9d S 85(79—87 Va 97) B B]EA
féfﬂf%‘aﬁvaﬁ‘?aﬁcw&//W/qdﬂda%wwﬁﬁﬁwm?‘/ﬁv_rgsm
fAawr 3 geron & GBI R & 3iv #g fagal o fdere faa=T
SURIT BT & .

Certain extracts from the “Ayodhyakand Chapter of Valmiki

Ramayana” have also been placed on record wherein reference is

made to Vatsadesh (Prayag).

56.

The aforementioned historical and literary texts which have been

referred in the writ petition and extracts whereof have also been placed

on record go to show that references have been made in the ancient

literary and historical texts with regard to existence of a place by the
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name of 'Prayag' at the confluence of the rivers Ganga and Yamuna.

57.  The references also show that this was a centre of culture and
pilgrimage in ancient times, and it continued to be so in the medieval
age and down to our times. References to the site have been made in

the travel accounts of the Chinese travellers Fa Hien and Hiuen Tsang.

58. The petitioners have placed much reliance on a communication
dated 27.05.1981 issued by the Ministry of Home Affairs, Government
of India on the subject “changes in the names of districts and
talukas/tahsils” a copy whereof has been placed on record in PIL
No.4888 of 2018 (Janak Pandey & Ors. Vs. State of UP & Ors.). The
aforementioned communication refers to an earlier letter dated
11.09.1953 issued by the Deputy Secretary, Government of India,
Ministry of Home Affairs, New Delhi on the subject of changes in the
names of villages, towns and procedure thereof, and the same is

extracted below:-

“Copy of letter No.130/53 Public, dated the 11" September 1953,
from Sardar Fateh Singh, Deputy Secretary to the Govt. of India,
Ministry of Home Affairs New Delhi 2/11 State Govt. (A, B, C & D)
except Jammu & Kashmir

Sub :- Changes in the names of villages, towns, etc. Procedure of . .

I am directed to say that of late several requests have been received
from the State Govt. for changing the names of villages etc. The
question has been examined in detail by the Govt. of India and they
consider that changes in the names of villages, towns, etc. should be
discouraged as far as possible, that no change should be agreed to
unless there were compelling reasons to justify it; and that all
proposals should be referred to the Govt. of India in the Ministry of
Home Affairs before any change is made.

2. It is essential that there should be a uniform procedure in the
matter of changing the names of places and that the State Govt.
should keep in view the following broad principles which making
propose for changes in the names of villages, towns, etc. to the Govt.
of India.

i) Unless there is some very special reason, it is not desirable to change a
name which people have got used to

ii) Names of villages etc. having a historical connection should not be
changed as far as possible

iii) A change should not be made merely on grounds of local patriotism or
for linguistic reasons, e.g. villages etc. should not be renamed after
national leaders merely to show respect to them or for satisfying local
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sentiment in the matter of language, etc.

iv) In selecting names, care should be taken to see that there is no village
or town etc. of the same name in the State and neighbourhood which might
lead to confusion.

v) While recommending any change, the State Govt. should furnish detailed
reasons for proposing a change in the name and also for selecting the new
name.

3. Notwithstanding what has been stated in para 2 above, it may be
eminently desirable that where an ancient place has fallen into decay
and with that the old place name has also disappeared, the ancient
name should be restored. To cite an instance, a village now called
“Gandhawal” in the old Dewas State near Ujjain has been built on
the ruins of an ancient town populous and Flourishing in the times of
“Vikramaditya” and in the ancient scriptures and other books as
“Gandharvapuri”. The present name “Gandhawal” is obviously a
corruption of Gandharvapuri. The Govt. of Madhya Pradesh in
whose territory the village is now situated may consider the propriety
of restoring the ancient name.”

59. We may notice that the aforementioned letter/communication
issued by the Government of India which is in the nature of an
executive instruction specifying certain guidelines on the subject of
change of names of villages, towns, districts and talukas/tahsils also
provides that it may be eminently desirable that where an ancient place
has fallen into decay and with that the old place name has also

disappeared, the ancient name should be restored.

60. Moreover, it is trite law that where there are specific provisions
under the statute, executive instructions would have no application,
and in the instant case the State Government being empowered under
sub-section (2) of Section 6 of the Code, 2006 with regard to altering
the name of any revenue area, reliance sought to be placed on the
executive instructions is clearly misplaced, and cannot be legally
sustained. In this regard we may refer to the judgment of the Supreme
Court in State of Orissa & Ors. Vs. Prasana Kumar Sahoo'® wherein
it was held that executive instructions referable to the powers under
Article 162 of the Constitution cannot override the statute or statutory

rules.

61. As regards the contention raised by the learned counsel for the

petitioners that in terms of the provisions contained under the States

18 (2007) 15 SCC 129
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Reorganisation Act, 1956 and also the Uttar Pradesh Reorganisation
Act, 2000 the State Government is not empowered to rename the
districts/divisions. We may gainfully refer to Section 13 of the Act,

1956 which is as follows:-

“13. Saving powers of State Governments.—Nothing in the
foregoing provisions of this Part shall be deemed to affect the power
of a State Government to alter, dfter the appointed day the name,
extent and boundaries of any district or division in the State.

62. To a similar effect the provisions contained under Section 6 of

the Act, 2000, are as follows:-

6. Saving powers of State Governments.—Nothing in the foregoing
provisions of this Part shall be deemed to dffect the power of the
Government of Uttar Pradesh or Uttaranchal to alter, dafter the
appointed day, the name, area, or boundaries of any district or other
territorial division in the State.”

63. Section 13 of the Act, 1956 provides in unambiguous terms that
nothing in the foregoing provisions of Part II which is with regard to
territorial changes and formation of new States, shall be deemed to
affect the power of the State Government to alter, after the appointed
day, the name, extent and boundaries of any other district or division in

the State.

64. Similarly in terms of Section 6 of the Act, 2000 it is provided
that nothing in the foregoing provisions of Part II which is with regard
to reorganisation of the State of Uttar Pradesh shall be deemed to
affect the power of the Government of Uttar Pradesh or Uttaranchal to
alter, after the appointed day, the name, area or boundaries of any

district or any other territorial division in the State.

65. Section 13 of the Act, 1956 as also Section 6 of the Act, 2000
both contain saving powers of the State Government and recognize in
clear terms the power of the State to alter the name, area or boundary

of any district or other territorial division in the State.

66. The arguments raised by the petitioners that under the Act, 1956
as also the Act, 2000 State Government is not empowered to rename

the districts or divisions, thus cannot be accepted.
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67. In PIL No.4916 of 2018 (Javed Mohammad & Ors. Vs. State of
UP & Ors.) a prayer has been made seeking quashing of the resolution
dated 18.08.2018 passed by the Municipal Corporation of Allahabad

proposing to change the name of Allahabad to Prayagraj.

68. In this regard it may be relevant to refer to the provisions under
Part IX-A as inserted by the Constitution (Seventy-fourth
Amendment) Act, 1992. For ease of reference, Articles 243-P and

243-Q are reproduced below:-

“243-P. Definitions.—In this Part, unless the context otherwise
requires,—
(a) “Committee” means a Committee constituted under Article 243-
S;
(b) “district” means a district in a State;
(c) “Metropolitan area” means an area having a population of ten
lakhs or more, comprised in one or more districts and consisting of
two or more Municipalities or Panchayats or other contiguous

areas, specified by the Governor by public notification to be a
Metropolitan area for the purposes of this Part;

(d) “Municipal area” means the territorial area of a Municipality
as is notified by the Governor;

(e) “Municipality” means an institution of self-government
constituted under Article 243-Q;

(f) “Panchayat” means a Panchayat constituted under Article 243-
B;

(g) “population” means the population as ascertained at the last
preceding census of which the relevant figures have been published.

243-Q. Constitution of Municipalities.—(1) There shall be
constituted in every State,—

(a) a Nagar Panchayat (by whatever name called) for a transitional
area, that is to say, an area in transition from a rural area to an
urban area;

(b) a Municipal Council for a smaller urban area; and
(c) a Municipal Corporation for a larger urban area,

in accordance with the provisions of this Part:

Provided that a Municipality under this clause may not be constituted
in such urban area or part thereof as the Governor may, having
regard to the size of the area and the municipal services being
provided or proposed to be provided by an industrial establishment
in that area and such other factors as he may deem fit, by public
notification, specify to be an industrial township.

(2) In this article, “a transitional area”, “a smaller urban area” or
“a larger urban area” means such area as the Governor may, having
regard to the population of the area, the density of the population
therein, the revenue generated for local administration, the
percentage of employment in non-agricultural activities, the
economic importance or such other factors as he may deem fit,
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specify by public notification for the purposes of this Part.”

69. In terms of Article 243-P(d), a “Municipal area” means the
territorial area of a Municipality as is notified by the Governor. Further
clause (e) of Article 243-P defines the term “Municipality” as meaning

an institution of self-government constituted under Article 243-Q.

70.  Article 243-Q envisages constitution of a Municipal Council for
a smaller urban area, a nagar panchayat (by whatever name called) for
a transitional area, that is to say, an area in transition from a rural area
to an urban area; and a Municipal Corporation for a larger urban area.
Clause (2) of Article 243-Q provides that “a transitional area”, “a
smaller urban area” or “a larger urban area” would mean such area as
the Governor may having regard to the population of the area, the
density of the population therein, the revenue generated for local
administration, the percentage of employment and non-agricultural

activities, the economic importance or such other factors as he may

deem fit, specify by public notification.

71.  The city of Allahabad falls under the description of “a larger
urban area”, and there is constituted a Municipal Corporation for this
“larger urban area”. The statutory provisions applicable to such larger
urban areas are in terms of the UP Municipal Corporations Act, 1959"
(UP Act No.2 of 1959). Sub-section (10) of Section 2 defines the term
“city” as meaning a larger urban area notified under clause (2) of

Article 243-Q of the Constitution, in the following terms:-

“2(10). “city” means a larger urban area as notified under clause
(2) of Article 243-Q of the Constitution;”

72.  Section 3 of the Act, 1959 provides for declaration of a larger
urban area, and in terms thereof, it is stipulated that any area specified
by the Governor in a notification under clause (2) of Article 243-Q of
the Constitution with such limits as are specified therein to be a larger
urban area, shall be known as city, by such name as he may specify.
For ease of reference, Section 3 of the Act, 1959 is being reproduced

below:-

19 the Act, 1959
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“3. Declaration of larger urban area. — (1) Any area specified by the
Governor in a notification under clause (2) of Article 243-Q of the
Constitution with such limits as are specified therein to be a larger
urban area, shall be known as a City, by such name as he may

specify.

(2) xxxxx”
73. A conjoint reading of the provisions contained under clause (2)
of Article 243-Q and Section 3(1) read with Section 2(10) of the Act,
1959 makes it clear that an area specified by the Governor by public
notification issued under clause (2) of Article 243-Q, as “a larger urban
area”, with such limits as are specified therein shall be known as a city,
by such name as the Governor may specify by a notification. The
power to name “a larger urban area” also described as a “city” under
the Act, 1959 is clearly implicit under Section 3 of the Act, 1959. It
was sought to be argued on behalf of the petitioners that the power to
specify the name of “a larger urban area” also known as a “city”, under
Section 3 of the Act, 1959 could not be exercised for renaming, as

once the power having been exercised the same stood exhausted.

74. We are afraid, the aforementioned contention sought to be
canvassed is liable to be rejected by simply referring to the provisions
contained under the UP General Clauses Act, 1904%°, in particular,
Sections 14 and 21. Section 14 deals with the exercise of a power
successively and it provides that where, by any Uttar Pradesh Act any
power is conferred then that power may be exercised from time to time
as the occasion requires. Further Section 21 embodies a rule of
construction to the effect that a power to issue a notification includes
the power to add, amend, vary or rescind the same. For ready
reference, Sections 14 and 21 of the Act, 1904 are being extracted

below:-

“14. Powers conferred on the State Government to be exercisable
from time to time.—Where, by any Uttar Pradesh Act conferred then
that power may be exercised from time to time as occasion requires.

XXXXX

“21. Power to make to include power to add to, amend, vary or
rescind statutory instruments.—Where, by any Uttar Pradesh Act, a
power to issue statutory instruments is conferred, then that power

20 the Act, 1904
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includes a power, exercisable in the like manner and subject to the
like sanction and conditions (if any), to add, amend, vary or rescind
any statutory instruments so issued.”

Sections 14 and 21 of the Act, 1904, read together, make it clear

that where the power is conferred on an authority to do a particular act,

such power can be exercised from time to time as the occasion arises

and carries with it the power to withdraw, modify, amend or cancel the

notification earlier issued in exercise of the said power. The law in this

regard has been succinctly summarized in the case of Shree Sidhbali

Steels Ltd. & Ors. Vs. State of UP & Ors.”’ wherein it was held as

follows:-

“36. It may be mentioned that the Electricity (Supply) Act, 1948 was
enacted by Parliament to provide for the rationalisation of the
production and supply of electricity and generally for taking
measures conducive to electrical development. The Electricity
(Supply) Act, 1948 being a Central Act, the provisions of Sections 14
and 21 of the General Clauses Act, 1897 would be applicable.
Section 14 of the General Clauses Act, 1897 reads as under:

“14. Powers conferred to be exercisable from time to time.—(1)
Where, by any Central Act or Regulation made dafter the
commencement of this Act, any power is conferred, then, unless a
different intention appears, that power may be exercised from time
to time as occasion requires.

(2) This section applies also to all Central Acts and Regulations
made on or dfter the fourteenth day of January, 1887.”

Whereas Section 21 of the General Clauses Act, 1897 reads as under:

“21. Power to issue, to include power to add to, amend, vary or
rescind, notifications, orders, rules or bye-laws.—Where, by any
Central Act or Regulation, a power to issue notifications, orders,
rules or bye-laws is conferred, then that power includes a power,
exercisable in the like manner and subject to the like sanction and
conditions (if any) to add to, amend, vary or rescind any
notifications, orders, rules or bye-laws so issued.”

37. Section 14 deals with the exercise of a power successively and
has no relevance to the question whether the power claimed can at
all be conferred. By Section 14 of the General Clauses Act, 1897, any
power conferred by any Central enactment may be exercised from
time to time as occasion arises, unless a different intention appears
in the Act. There is no different intention in the Electricity (Supply)
Act, 1948. Therefore, the power to issue a notification under Section
49 of the Act of 1948, can be exercised from time to time if
circumstances so require.

38. Section 21 is based on the principle that power to create includes
the power to destroy and also the power to alter what is created.
Section 21, amongst other things, specifically deals with power to
add to, amend, vary or rescind the notifications. The power to

21 (2011) 3 SCC 193
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rescind a notification is inherent in the power to issue the notification
without any limitations or conditions. Section 21 embodies a rule of
construction. The nature and extent of its application must be
governed by the relevant statute which confers the power to issue the
notification, etc. However, there is no manner of doubt that the
exercise of power to make subordinate legislation includes the power
to rescind the same. This is made clear by Section 21. On that
analogy an administrative decision is revocable while a judicial
decision is not revocable except in special circumstances. Exercise of
power of a subordinate legislation will be prospective and cannot be
retrospective unless the statute authorises such an exercise expressly
or by necessary implication.

39. The principle laid down in Section 21 is of general application.
The power to rescind mentioned in Section 21 is without limitations
or conditions. It is not a power so limited as to be exercised only
once. The power can be exercised from time to time having regard to
the exigency of time. When by a Central Act power is given to the
State Government to give some relief by way of concession and/or
rebate to newly-established industrial units by a notification, the
same can be curtailed and/or withdrawn by issuing another
notification under the same provision and such exercise of power
cannot be faulted on the ground of promissory estoppel.

40. It would be profitable to remember that the purpose of the
General Clauses Act is to place in one single statute different
provisions as regards interpretations of words and legal principles
which would otherwise have to be specified separately in many
different Acts and Regulations. Whatever the General Clauses Act
says whether as regards the meaning of words or as regards legal
principles, has to be read into every statute to which it applies.
Further, power to curtail and/or withdraw the notification issued
under Section 49 of the Electricity (Supply) Act, 1948 giving rebate is
implied under Section 49 itself on proper interpretation of Section 21
of the General Clauses Act. Therefore, this Court is of the firm
opinion that, power to curtail and/or withdraw the notification issued
under Section 49 of the Electricity (Supply) Act, 1948, granting
certain benefits, was available to the respondents.

41. By virtue of Sections 14 and 21 of the General Clauses Act, when
a power is conferred on an authority to do a particular act, such
power can be exercised from time to time and carries with it the
power to withdraw, modify, amend or cancel the notifications earlier
issued, to be exercised in the like manner and subject to like
conditions, if any, attached with the exercise of the power. It would be
too narrow a view to accept that chargeability once fixed cannot be
altered. Since the charging provision in the Electricity (Supply) Act,
1948 is subject to the State Government's power to issue notification
under Section 49 of the Act granting rebate, the State Government, in
view of Section 21 of the General Clauses Act, can always withdraw,
rescind, add to or modify an exemption notification. No industry can
claim as of right that the Government should exercise its power
under Section 49 and offer rebate and it is for the Government to
decide whether the conditions are such that rebate should be granted
or not.”
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76.  The power to lay down a policy by an administrative decision as
being inclusive of the power to change or withdraw the policy was
considered by the Supreme Court in Bajaj Hindustan Ltd. Vs. Sir
Shadi Lal Enterprises Ltd. & Anr.”

“41. The power to lay policy by executive decisions or by legislation
includes power to withdraw the same unless it is by mala fide
exercise of power, or the decision or action taken is in abuse of
power. The doctrine of legitimate expectation plays no role when the
appropriate authority is empowered to take a decision by an
executive policy or under law. The court leaves the authority to
decide its full range of choice within the executive or legislative
power. In matters of economic policy, it is settled law that the court
gives a large leeway to the executive and the legislature. Granting
licences for import or export is an executive or legislative policy. The
Government would take diverse factors for formulating the policy in
the overall larger interest of the economy of the country. When the
Government is satisfied that change in the policy was necessary in
the public interest it would be entitled to revise the policy and lay
down a new policy.”

77. We may thus infer that the power under Section 3 of the Act,
1959 to specify “a larger urban area” as a “city” would include within
its ambit and scope to exercise the said power successively so as to
modify or amend the notification issued earlier, and the power to
specify a name under Section 3 would also include the power to

rename the said “larger urban area”.

78.  We, however, may note that in respect of the question with
regard to naming/renaming the larger urban area the records placed
before us only refer to a resolution dated 18.08.2018 said to have been
passed by the Municipal Corporation of Allahabad, and as such the
issue in this regard, is premature, and in our view the same is not

required to be gone into at this stage.

79. In the case at hand the language of the proviso to sub-section (2)
of Section 6 of the Code, 2006 read with Rules 3 and 4 of the Rules,
2016 make it clear that a distinction has been drawn between the
powers exercisable by the State Government while altering the limits
of any revenue area and the powers which are exercisable while

naming and altering the name of a revenue area. It is only in a case of a

22 (2011) 1 SCC 640
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proposal to alter the limits of any revenue area that the proviso to sub-
section (2) of Section 6 is attracted. The requirement of publishing of a
proposal for inviting objections and considering the objections to such
proposals is required only in the case of consideration of a proposal to
alter the limits of any revenue area, and not in a case of a proposal
with regard to naming or altering the name of any revenue area. Any
other construction of the proviso to sub-section (2) of Section 6 would
be contrary to the intent of the statute, and in view of the settled
principles of construction of a statutory provision the same is required

to be avoided.

80. Sub-section (2) of Section 6 empowers the State Government to
name or alter the name of any revenue area by issuance of a

notification to the said effect.

81. The limited scope of judicial review in such matters was
underlined by the Supreme Court in State of UP & Anr. Vs. Johri

Mal? and it was held as follows:-

“28. The scope and extent of power of the judicial review of the High
Court contained in Article 226 of the Constitution of India would
vary from case to case, the nature of the order, the relevant statute as
also the other relevant factors including the nature of power
exercised by the public authorities, namely, whether the power is
statutory, quasi-judicial or administrative. The power of judicial
review is not intended to assume a supervisory role or don the robes
of the omnipresent. The power is not intended either to review
governance under the rule of law nor do the courts step into the
areas exclusively reserved by the suprema lex to the other organs of
the State. Decisions and actions which do not have adjudicative
disposition may not strictly fall for consideration before a judicial
review court. The limited scope of judicial review, succinctly put, is:

(i) Courts, while exercising the power of judicial review, do not sit in
appeal over the decisions of administrative bodies.

(ii) A petition for a judicial review would lie only on certain well-defined
grounds.

(iii) An order passed by an administrative authority exercising discretion
vested in it, cannot be interfered in judicial review unless it is shown that
exercise of discretion itself is perverse or illegal.

(iv) A mere wrong decision without anything more is not enough to attract
the power of judicial review; the supervisory jurisdiction conferred on a
court is limited to seeing that the Tribunal functions within the limits of its
authority and that its decisions do not occasion miscarriage of justice.

23 (2004) 4 sSCC 714
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(v) The courts cannot be called upon to undertake the government duties
and functions. The court shall not ordinarily interfere with a policy
decision of the State. Social and economic belief of a judge should not be
invoked as a substitute for the judgment of the legislative bodies. (See Ira
Munn v. State of Illinois [94 US 113 : 24 L Ed 77 (1876)].”

The law on the scope of judicial review in policy matters and

administrative decisions, in the context of a challenge raised to a

proposal for shifting of a sanctuary notified under the Wildlife

(Protection) Act, 1972 was considered recently by this Court in the

case of Bharat Jhunjhunwala Vs. Union of India & 4 Ors.” wherein

it was stated as follows:-

“43. The scope of judicial review in the policy matters and
administrative decisions, has been considered by the Apex Court in a
number of cases.

44. In a public interest litigation against setting up a public project
involving environmental pollution, the Government's clearance to the
proposal for construction of a thermal power plant was challenged,
and dfter going into the matter in depth and finding nothing wrong in
the decision of the Government the High Court dismissed the writ
petition whereupon special leave petitions were filed before the
Supreme Court and reiterating the self-imposed restrictions of a
court in considering such an issue, the special leave petitions were
dismissed by the Supreme Court in the case of Dahanu Taluka
Environment Protection Group & Anr. Vs. Bombay Suburban
FElectricity Supply Company Ltd & Ors. (1991) 2 SCC 539 with the
following observations:-

“2. The limitations, or more appropriately, the self-imposed
restrictions of a Court in considering such an issue as this have been
set out by the Court in Rural Litigation & Entitlement Kendra v. State
of U.P. and Ors. 1987 (1) SCR 637 and Sachidanand Pandey v. State of
W.B. The observations in those decisions need not be reiterated here. It
is sufficient to observe that it is primarily for the Governments
concerned to consider the importance of public projects for the
betterment of the conditions of living of the people on the one hand and
the necessity for preservation of social and ecological balances,
avoidance of deforestation and maintenance of purity of the
atmosphere and water free from pollution on the other in the light of
various factual, technical and other aspects that may be brought to its
notice by various bodies of laymen, experts and public workers and
strike a just balance between these two conflicting objectives. The
Court's role is restricted to examine whether the Government has taken
into account all relevant aspects and has neither ignored or overlooked
any material considerations nor been influenced by extraneous or
immaterial considerations in arriving at its final decision.”

45. The scope of judicial review of a policy evolved by the
Government was considered before the Supreme Court in Federation
of Railway Officers Association & Ors. Vs. Union of India (2003) 4
SCC 289 wherein the decision of the Government to create new
Railway Zones on the basis of recommendations made by a Railway

24 2019 (1) ADJ 837 (DB)
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Reforms Committee and also a study group set up for the purpose
was sought to be challenged. Upholding the decision of the High
Court wherein it had been held that propriety or beneficence of a
policy decision of the Government was beyond domain of the Court,
the Special Leave Petitions were dismissed, with the following
observations:-

“12. In examining a question of this nature where a policy is evolved
by the Government judicial review thereof is limited. When policy
according to which or the purpose for which discretion is to be
exercised is clearly expressed in the statute, it cannot be said to be an
unrestricted discretion. On matters dffecting policy and requiring
technical expertise Court would leave the matter for decision of those
who are qualified to address the issues. Unless the policy or action is
inconsistent with the Constitution and the laws or arbitrary or
irrational or abuse of the power, the Court will not interfere with such
matters.”

46. In Essar Oil Ltd. Vs. Halar Utkarsh Samiti (2004) 2 SCC 392
while considering the decision of the State Government, which had
been put to challenge, granting permission under Section 29 of the
Act, 1972, the law on the subject was laid down in the following
terms:-

“37. Once the State Government has taken all precautions to ensure
that the impact on the environment is transient and minimal, a court
will not substitute its own assessment in place of the opinion of persons
who are specialists and who may have decided the question with
objectivity and ability. [See Shri Sachidanand Pandey v. The State of
W.B. (1987) 2 SCC 295: AIR 1987 SC 1109.] Courts cannot be asked to
assess the environmental impact of the pipelines on the wild life but
can at least oversee that those with established credentials and who
have the requisite expertise have been consulted and that their
recommendations have been abided by, by the State Government. If it is
found that the recommendations have not been so abided by, the mere
fact that large economic costs are involved should not deter the Courts
from barring and if necessary, undoing the development.”

47. The ambit of judicial review of the decision making process of the
Government again came up before the Supreme Court in a matter
pertaining to the safety and environmental aspects of the Tehri Dam,
in N.D. Jayal & Anr. Vs. Union of India & Ors. (2004) 9 SCC 362
wherein the decision of the Government on a particular safety aspect
of the dam, which was based upon a report submitted by group of
experts, was sought to be questioned, and the Apex Court by its
majority judgment held that the Court cannot sit in judgment over the
cutting edge of scientific analysis and where the Government or the
authorities concerned after due consideration of all view points and
full application of mind had taken a decision it would not be
appropriate for the Court to interfere and such matters must be left
to the wisdom of the Government or the implementing agency, and
only, if such decision is based on irrelevant consideration or non-
consideration of material or is thoroughly arbitrary, then the Court
would get in the way.

48. The relevant observations of the Supreme Court made in the
aforesaid judgment are as follows:-

“19. In the present case the Government, even after the decision of this
Court which did not interfere with the decision of the Government on
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safety aspects in Tehri Bandh Virodhi Sangarsh Samiti's case (supra)
again seriously examined safety aspects as a matter of precaution. The
Office  Memorandum dated 1.2.1999 of the Ministry of Power,
Government of India, before us testifies this position. Green signal for
further works was given by the Government after satisfying itself with
the safety of the dam. A mere revisit to the earlier decision cannot be
counted as a sign of doubt regarding the dam safety. If the Government
so desires they could have abandoned the Project. The necessity or
effectiveness of conducting 3D Non- Linear Test or Dam Break
Analysis were taken into account by the Government and if the
Government decided not to conduct such tests upon the opinion of the
expert bodies concerned, then the Court cannot advice the Government
to go for such tests unless malafides, arbitrariness or irrationality is
attributed to that decision. The decision of the Government is not based
on any financial constraints or uncertainty as to technical opinion. It
was clearly of the view that the last Committee was unanimous that the
Tehri Dam to be constructed is safe but the advice based on abundant
caution was not accepted. As a result, we need not re-examine the
safety aspects of the dam.

20. This Court cannot sit in judgment over the cutting edge of scientific
analysis relating to the safety of any project. Experts in science may
themselves differ in their opinions while taking decisions on matters
related to safety and allied aspects. The opposing viewpoints of the
experts will also have to be given due consideration after full
application of mind. When the Government or the authorities
concerned after due consideration of all viewpoints and full
application of mind took a decision, then it is not appropriate for the
Court to interfere. Such matters must be left to the mature wisdom of
the Government or the implementing agency. It is their forte. In such
cases, if the situation demands, the Courts should take only a detached
decision based on the pattern of the well-settled principles of
administrative law. If any such decision is based on irrelevant
consideration or non-consideration of material or is thoroughly
arbitrary, then the Court will get in the way. Here the only point to
consider is whether the decision-making agency took a well-informed
decision or not. If the answer is “yes”, then there is no need to
interfere. The consideration in such cases is in the process of decision
and not in its merits.”

49. The scope of a public interest litigation and the exercise of
judicial review in a policy matter was considered by the Supreme
Court in Networking of Rivers In Re. (2012) 4 SCC 51 and the
principles in this regard were restated in the following terms:-

“74. The abovestated principles clearly show that a greater element of
mutuality and consensus needs to be built between the States and the
Centre on the one hand, and the States inter se on the other. It will be
very difficult for the Courts to undertake such an exercise within the
limited scope of its power of judicial review and even on the basis of
expanded principles of Public Interest Litigation. A Public Interest
Litigation before this Court has to fall within the contours of
constitutional law, as no jurisdiction is wider than this Court's
constitutional jurisdiction under Article 32 of the Constitution. The
Court can hardly take unto itself tasks of making of a policy decision or
planning for the country or determining economic factors or other
crucial aspects like need for acquisition and construction of river
linking channels under that programme. The Court is not equipped to
take such expert decisions and they essentially should be left for the
Central Government and the State concerned. Such an attempt by the
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Court may amount to the Court sitting in judgment over the opinions of
the experts in the respective fields, without any tools and expertise at
its disposal.”

50. In the case of Jal Mahal Resorts (P) Ltd. Vs. K.P. Sharma (2014)
8 SCC 804 the Supreme Court while examining the decision of the
Government of Rajasthan to restore the Lake and Jal Mahal
monument and declare the precinct area on a public-public
partnership format observed as follows:-

“137 Although the Courts are expected very often to enter into the
technical and administrative aspects of the matter, it has its own
limitations and in consonance with the theory and principle of
separation of powers, reliance at least to some extent to the decisions
of the State Authorities specially if it based on the opinion of the
experts reflected from the project report prepared by the technocrats,
accepted by the entire hierarchy of the State administration,
acknowledged, accepted and approved by one Government dfter the
other, will have to be given due credence and weightage. In spite of this
if the Court chooses to overrule the correctness of such administrative
decision and merits of the view of the entire body including the
administrative, technical and financial experts by taking note of hair
splitting submissions at the instance of a PIL petitioner without any
evidence in support thereof, the PIL petitioners shall have to be put to
strict proof and cannot be allowed to function as an extraordinary and
extra judicial ombudsmen questioning the entire exercise undertaken
by an extensive body which include administrators, technocrats and
financial experts. This might lead to a friction if not collision among
the three organs of the State and would daffect the principle of
governance ingrained in the theory of separation of powers.”

51. In the case of Centre for a Public Interest Litigation Vs. Union of
India & Ors. (2016) 6 SCC 408 while considering the scope of a
judicial review of a policy decision of the Government, a view was
taken calling for minimal interference by the Courts in exercise of
powers of judicial review of Government policy when based on
deliberations of technical experts. It was held that interference with
the discretion of the Government would be warranted only when
found to be arbitrary, mala fide, based on extraneous considerations
or against statutory provisions. The observations made by the
Supreme Court in the said judgment are being extracted below:-

“21. Such a policy decision, when not found to be arbitrary or based on
irrelevant considerations or mala fide or against any statutory provisions,
does not call for any interference by the Courts in exercise of power of
judicial review. This principle of law is ingrained in stone which is stated
and restated time and again by this Court on numerous occasions. In Jal
Mahal Resorts (P) Ltd. v. K.P. Sharma, the Court underlined the principle
in the following manner:

137. From this, it is clear that although the courts are expected very
often to enter into the technical and administrative aspects of the
matter, it has its own limitations and in consonance with the theory and
principle of separation of powers, reliance at least to some extent to
the decisions of the State authorities, specially if it is based on the
opinion of the experts reflected from the project report prepared by the
technocrats, accepted by the entire hierarchy of the State
administration, acknowledged, accepted and approved by one
Government dfter the other, will have to be given due credence and
weightage. In spite of this if the court chooses to overrule the
correctness of such administrative decision and merits of the view of
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the entire body including the administrative, technical and financial
experts by taking note of hair splitting submissions at the instance of a
PIL petitioner without any evidence in support thereof, the PIL
petitioners shall have to be put to strict proof and cannot be allowed to
function as an extraordinary and extra-judicial ombudsmen
questioning the entire exercise undertaken by an extensive body which
include administrators, technocrats and financial experts. In our
considered view, this might lead to a friction if not collision among the
three organs of the State and would affect the principle of governance
ingrained in the theory of separation of powers. In fact, this Court in
M.P. Oil Extraction v. State of M.P., (1997) 7 SCC 592 at p. 611 has
unequivocally observed that:

'41. The power of judicial review of the executive and legislative
action must be kept within the bounds of constitutional scheme so
that there may not be any occasion to entertain misgivings about
the role of judiciary in outstepping its limit by unwarranted judicial
activism being very often talked of in these days. The democratic
set-up to which the polity is so deeply committed cannot function
properly unless each of the three organs appreciate the need for
mutual respect and supremacy in their respective fields.'

138. However, we hasten to add and do not wish to be misunderstood
so as to infer that howsoever gross or abusive may be an
administrative action or a decision which is writ large on a particular
activity at the instance of the State or any other authority connected
with it, the Court should remain a passive, inactive and a silent
spectator. What is sought to be emphasised is that there has to be a
boundary line or the proverbial “Laxman rekha” while examining the
correctness of an administrative decision taken by the State or a
Central authority after due deliberation and diligence which do not
reflect arbitrariness or illegality in its decision and execution. If such
equilibrium in the matter of governance gets disturbed, development is
bound to be slowed down and disturbed specially in an age of
economic liberalisation wherein global players are also involved as
per policy decision.

22. Minimal interference is called for by the courts, in exercise of judicial
review of a Government policy when the said policy is the outcome of
deliberations of the technical experts in the fields inasmuch as courts are
not well-equipped to fathom into such domain which is left to the discretion
of the execution. It was beautifully explained by the Court in Narmada
Bachao Andolan v. Union of India (2000) 10 SCC 664 and reiterated in
Federation of Railway Officers Assn. v. Union of India (2003) 4 SCC 289
in the following words:

“12. In examining a question of this nature where a policy is evolved
by the Government judicial review thereof is limited. When policy
according to which or the purpose for which discretion is to be
exercised is clearly expressed in the statute, it cannot be said to be an
unrestricted discretion. On matters dffecting policy and requiring
technical expertise the court would leave the matter for decision of
those who are qualified to address the issues. Unless the policy or
action is inconsistent with the Constitution and the laws or arbitrary or
irrational or abuse of power, the court will not interfere with such
matters.”

23. Limits of the judicial review were again reiterated, pointing out the
same position by the courts in England, in G. Sundarrajan v. Union of
India (2013) 6 SCC 620 in the following manner:

“15.1. Lord MacNaughten in Vacher & Sons Ltd. v. London Society of
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Compositors (1913 AC 107 : (1911-13) All ER Rep 241 (HL) has
stated:

“... Some people may think the policy of the Act unwise and even
dangerous to the community. ... But a judicial tribunal has nothing
to do with the policy of any Act which it may be called upon to
interpret. That may be a matter for private judgment. The duty of
the court, and its only duty, is to expound the language of the Act in
accordance with the settled rules of construction.”

15.2. In Council of Civil Service Unions v. Minister for the Civil
Service (1985 AC 374 : (1984) 3 WLR 1174 : (1984) 3 All ER 935
(HL), it was held that it is not for the courts to determine whether a
particular policy or particular decision taken in fulfilment of that
policy are fair. They are concerned only with the manner in which
those decisions have been taken, if that manner is unfair, the decision
will be tainted with what Lord Diplock labels as “procedural
impropriety.”

15.3. This Court in M.P. Oil Extraction v. State of M.P. (1997) 7 SCC
592 held that unless the policy framed is absolutely capricious,
unreasonable and arbitrary and based on mere ipse dixit of the
executive authority or is invalid in constitutional or statutory mandate,
court's interference is not called for.

15.4. Reference may also be made of the judgments of this Court in
Ugar Sugar Works Ltd. v. Delhi Admn. (2001) 3 SCC 635, Dhampur
Sugar (Kashipur) Ltd. v. State of Uttaranchal (2007) 8 SCC 418 and
Delhi Bar Assn. v. Union of India (2008) 13 SCC 628.

15.5. We are, therefore, firmly of the opinion that we cannot sit in
judgment over the decision taken by the Government of India, NPCIL,
etc. for setting up of KKNPP at Kudankulam in view of the Indo-
Russian Agreement.”

24. When it comes to the judicial review of economic policy, the Courts are
more conservative as such economic policies are generally formulated by
experts. Way back in the year 1978, a Bench of seven Judges of this Court
in Prag Ice & Oil Mills v. Union of India (1978) 3 SCC 459 : AIR 1978 SC
1296 : 1978 Cri LJ 1281 carved out this principle in the following terms:

“24. We have listened to long arguments directed at showing us that
producers and sellers of oil in various parts of the country will suffer
so that they would give up producing or dealing in mustard oil. It was
urged that this would, quite naturally, have its repercussions on
consumers for whom mustard oil will become even more scarce than
ever ultimately. We do not think that it is the function of this Court or of
any court to sit in judgment over such matters of economic policy as
must necessarily be left to the government of the day to decide. Many
of them, as a measure of price fixation must necessarily be, are matters
of prediction of ultimate results on which even experts can seriously err
and doubtlessly differ. Courts can certainly not be expected to decide
them without even the aid of experts.”

25. Taking aid from the aforesaid observations of the Constitution Bench,
the Court reiterated the words of caution in Peerless General Finance and
Investment Co. Limited v. RBI (1992) 2SCC 343 with the following
utterance:

“31. The function of the court is to see that lawful authority is not
abused but not to appropriate to itself the task entrusted to that
authority. It is well settled that a public body invested with statutory
powers must take care not to exceed or abuse its power. It must keep
within the limits of the authority committed to it. It must act in good
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faith and it must act reasonably. Courts are not to interfere with
economic policy which is the function of experts. It is not the function
of the courts to sit in judgment over matters of economic policy and it
must necessarily be left to the expert bodies. In such matters even
experts can seriously and doubtlessly differ. Courts cannot be expected
to decide them without even the aid of experts.”

26. It cannot be doubted that the primary and central purpose of judicial
review of the administrative action is to promote good administration. It is
to ensure that administrative bodies act efficiently and honestly to promote
the public good. They should operate in a fair, transparent, and unbiased
fashion, keeping in forefront the public interest. To ensure that aforesaid
dominant objectives are achieved, this Court has added new dimension to
the contours of judicial review and it has undergone tremendous change in
recent years. The scope of judicial review has expanded radically and it
now extends well beyond the sphere of statutory powers to include diverse
forms of “public” power in response to the changing architecture of the
Government. Thus, not only has judicial review grown wider in scope; its
intensity has also increased. Notwithstanding the same,

“it is, however, central to received perceptions of judicial review that
courts may not interfere with exercise of discretion merely because they
disagree with the decision or action in question; instead, courts
intervene only if some specific fault can be established—for example, if
the decision was reached procedurally unfair.”

27. The raison d'etre of discretionary power is that it promotes decision
maker to respond appropriately to the demands of particular situation.
When the decision-making is policy-based, judicial approach to interfere
with such decision making becomes narrower. In such cases, in the first
instance, it is to be examined as to whether policy in question is contrary
to any statutory provisions or is discriminatory/arbitrary or based on
irrelevant considerations. If the particular policy satisfies these
parameters and is held to be valid, then the only question to be examined is
as to whether the decision in question is in conformity with the said
policy.”

52.  In G. Sundarrajan Vs. Union of India (2013) 6 SCC 620 a
challenge sought to be raised regarding setting up of a nuclear
power plant on grounds of safety and environmental protection was
repelled by the Apex Court and it was held that fairness and
reasonableness of policy and findings by experts were not amenable
to judicial review and that the Courts were concerned only with the
manner in which the policy decisions had been taken and unless the
policy framed was absolutely capricious, unreasonable and arbitrary
and based on mere ipse dixit of the authority or was invalid in
constitutional or statutory mandate the Court's interference was not
called for.”

With regard to the “standard of reasonableness” which may be

applied while exercising the power of judicial review, we may

gainfully refer to the following extract from the well known treatise on

Administrative Law” by William Wade and Christopher Forsyth:-

“The doctrine that powers must be exercised reasonably has to be
reconciled with the no less important doctrine that the court must not

25 Administrative Law (10" Edition) by William Wade and Christopher Forsyth
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usurp the discretion of the public authority which Parliament
appointed to take the decision. Within the bounds of legal
reasonableness is the area in which the deciding authority has
genuinely free discretion. If it passes those bounds, it acts ultra vires.
The court must therefore resist the temptation to draw the bounds too
tightly, merely according to its own opinion..... The court must strive
to apply an objective standard which leaves to the deciding authority
the full range of choices which the legislature is presumed to have
intended. Decisions which are extravagant or capricious cannot be
legitimate. But if the decision is within the confines of
reasonableness, it is no part of the court's function to look further
into its merits. 'With the question whether a particular policy is wise
or foolish the court is not concerned; it can only interfere if to pursue
it is beyond the powers of the authority.”

84. The aforementioned passage was also noticed by the Supreme
Court while considering the scope of judicial review in the context of
grant of a contract in Sterling Computers Ltd. Vs. M/s M & N
Publications Ltd. & Ors.”.

85. The limitations inherent in the courts' constitutional role while
exercising powers of judicial review have been discussed in De
Smith's Judicial Review”, and in para 1-033, it has been stated as

follows:-

“The principle of the separation of powers confers matters of social
and economic policy upon the legislature and the executive, rather
than the judiciary. Courts should, therefore, avoid interfering with
the exercise of discretion by the legislature or executive when its aim
is the pursuit of policy. It is not for judges to weigh utilitarian
calculations of social, economic or political preference.”

86. We are thus of the view that the powers to be exercised by the
State Government while naming or altering the name of any revenue
area, is purely an administrative power which is in the realm of a
policy decision, and there are clearly circumscribed limits of judicial

review of such administrative and policy decisions.

87. A similar issue as in the present case arose in the case of Mohd.
Mustaq Ahemad Vs. State of Maharashtra®, whereunder a
notification issued by the State of Maharashtra publishing a draft

notification intimating the intention of the State Government to rename

26 (1993) 1 SCC 445
27 De Smith's Judicial Review, 7™ Edition (Woolf, Jowell, Le Sueur, Donnelly and Hare)
28 1996 (1) MhLJ 589
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Aurangabad Revenue Division as Marathwada Division, Aurangabad
District as Sambhajinagar District and Aurangabad Sub-Division as
Sambhajinagar Sub-Division, Aurangabad Taluka as Sambhajinagar
Taluka and Aurangabad City as Sambhajinagar City, were put to
challenge. The provisions contained under the relevant state enactment
namely the Maharashtra Land Revenue Code, 1966* with regard to the
powers of the State Government for altering the limits of the revenue
area and also altering the name of the revenue area, are being extracted

below:-

“6. Section 4 of the Maharashtra Land Revenue Code, 1966 so far as
is relevant for the purposes of this petition is quoted below:—

4. (1) The State Government may, by notification in the Official
Gazette, specify —

(i) the districts (including the City of Bombay) which constitute a
division;

(ii) the sub-divisions which constitute a district;

(iii) the talukas which constitute a sub-division;

(iv) the villages which constitute a taluka;

(v) the local area which constitute a village; and

(vi) alter the limits of any such revenue area so constituted by
amalgamation, division or in any manner whatsoever, or abolish
any such revenue area and may name and alter the name of any
such revenue area; and in any case where any area is renamed,
then all references in any law or instrument or other document to
the area as renamed, unless expressly otherwise provided:

Q) .....

3. The divisions, districts, sub-divisions, talukas, circles, sazas and
villages existing at the commencement of this Code shall continue
under the names they bear respectively to be the divisions, districts,
sub-divisions, talukas, circles, sazas and villages, unless otherwise
altered under this section.”

88. Clause (vi) of sub-section (1) of Section 4 of the Code, 1966,
referred to above, is on the subject of alteration of the limits of revenue
area so constituted by amalgamation, division or in any manner
whatsoever and gives power to name or rename the areas, and it was
held by the High Court that Section 4 of the Code, 1966 is a
declaration of the executive power of the State Government to name or
rename any revenue area either it be a division, a district, a sub-

division, a taluka or a village which includes town or city, in the

29 the Code, 1966
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following terms:-

89.

“Clause (vi) of sub-section (1) of Section 4 speaks about the
alteration of the limits of revenue area so constituted by
amalgamation, division or in any manner whatsoever and gives
power to name or rename the areas and provides that after name
and/or renaming the areas, reference to any local law, instrument or
other document to the area under its original name shall be deemed
to be references to the area as renamed unless expressly otherwise
provided. Therefore, section 4 is a declaration of the executive power
of the State to name or rename any revenue area either it be a
division, a district, a sub-division, a taluka or a village which
includes town or city. There is nothing in this sub-section which
supports Mr. Latif's submission that the power can be exercised only
in case there is alteration in the boundaries of revenue area. Sub-
section (3) of said section 4 makes the position clear. It says that the
divisions, districts, sub-divisions, talukas, circles, sazas and villages
shall continue under the names they bear respectively unless
otherwise altered under this section 4 of the Maharashtra Land
Revenue Code, 1966 would extend to renaming any revenue area and
it is not qualified by any clause limiting power only at the time of
alteration of the boundaries. The Notification issued by Urban
Development Department which is subject matter of the challenge in
Writ Petition No.5565 of 1995, is only consequential in nature that if
the State Government changes the name then the Notification of
3.12.1982 constituting a Municipal Corporation for city of
Aurangabad will have to be suitably amended giving effect to what is
provided, under sub-section (3) of section 4 of the Maharashtra Land
Revenue Code, 1966. Therefore, submission of Shri Latif that both
the notifications are totally without jurisdiction will have to be
discarded.”

Further, the High Court repelled the contention raised by the

learned counsel for the petitioners that the change of name would

affect the life of the citizens in respect of culture and heritage and it

was held that naming or renaming of division, district, taluka, city or

village cannot, in any manner, be said to further the cause of welfare of

the people and the said decisions being policy decisions, there was a

limit to the judicial review of such decisions. The High Court held as

follows:-

90.

“8. Though Counsel for the petitioner very vehemently submitted
before us that the name of the city of Aurangabad is integral part of
heritage enjoyed by the citizens of the city, nothing is placed on
record as to how life of the citizens in respect of culture and heritage
would be dffected mere by change of the name. ...... 7

A similar controversy with regard to altering the place of the

Headquarter of a Mandal came up for consideration before the
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Supreme Court in the case of B.N. Shankarappa Vs. Uthanur
Srinivas & Ors.”” wherein provisions contained under Section 4 of
Karnataka Zila Parishads, Taluk Panchayat Samithis, Mandal
Panchayats and Nyaya Panchayats Act, 1983 fell for consideration,
and it was held that the power to specify the Headquarter of a Mandal
could be exercised from time to time as the occasion requires and the
ultimate decision in this regard was left to the Government to decide
and that conferment of discretion on the concerned authority must
necessarily leave the choice to the discretion of the said authority and
it would not be proper for the Courts to interfere with the discretion so
exercised unless it is exercised in an arbitrary or whimsical manner
without proper application of mind or for ulterior or mala fide purpose.
The observations made by the Supreme Court in this regard are being

extracted below:-

“7. As pointed out earlier, Section 4(1) empowers the Deputy
Commissioner to do two things, namely, (i) to declare an area as a
Mandal, and (ii) to specify its headquarter. The word 'also’ preceding
the words 'specify its headquarter' cannot be understood to convey
that the power once exercised would stand exhausted. Such a
construction sought to be placed by counsel for the respondent does
not accord with the language of the provision. It merely conveys that
when the Deputy Commissioner constitutes a Mandal for the first
time it will be necessary for him to specify its headquarter also. This
power to specify the headquarter conferred on the Deputy
Commissioner can be exercised from time to time as occasion
requires by virtue of Section 14 of the Karnataka General Clauses
Act. The attention of the High Court was not drawn to the provision
in Section 14 when it disposed of the Writ Appeal No. 2564 of 1987
and Writ Petition No. 375 of 1989 on May 28, 1991. It is true that the
power conferred by sub-section (2) of Section 4 can be exercised
where there is a change in the area of the Mandal either by addition
or reduction in the area. Under clause (c) of sub-section (2) of
Section 4 the Deputy Commissioner is also invested with the power
to alter the name of any Mandal. The scheme of sub-section (2)
would, therefore, show that when there is any increase or decrease in
the area of any Mandal, the Deputy Commissioner may, after the
previous publication of the proposal by notification, exercise that
power and rename the Mandal, if so required. The absence of the
power in sub-section (2) of Section 4 to specify the headquarter
afresh does not necessarily mean that once the initial constitution of
the Mandal takes place and the headquarter is specified the power is
exhausted, notwithstanding Section 14 of the Karnataka General
Clauses Act. If such an interpretation is placed on the scheme of

30 (1992) 2 SCC 61
31 the Act, 1983
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Section 4 of the Act neither the Deputy Commissioner nor any other
authority will thereafter be able to alter and specify any other place
as the Mandal's headquarter. Such a view would create a vacuum
and even when a genuine need for specifying any other headquarter
arises, the authorities will not be able to exercise power for want of a
specific provision in the Act and that may lead to avoidable hardship
and complications. It is, therefore, essential that we read the
provision of the Act in a manner so as to ensure that such a vacuum
does not arise and the power is retained in the concerned authority
which can be exercised should a genuine need arise. In J.R.
Raghupathy v. State of A.P. (1988) 4 SCC 364 this Court observed
that the ultimate decision as to the place or location of Mandal
headquarter is left to the Government to decide and conferment of
discretion upon the concerned authority in that behalf must
necessarily leave the choice to the discretion of the said authority
and it would not be proper for the courts to interfere with the
discretion so exercised. This is not to say that the discretion can be
exercised in an arbitrary or whimsical manner without proper
application of mind or for ulterior or malafide purpose. If it is shown
that the discretion was so exercised it would certainly be open to the
courts to interfere with the discretion but not otherwise.”

91. In the case of J.R. Raghupathy & Ors. Vs. State of A.P. &
Ors.* which has also been referred to in B.N. Shankarappa (supra)
the legality and propriety of the formation of certain Revenue
Mandals, and particularly location of Mandal Headquarters, abolition
of certain Mandals or shifting of Mandal Headquarters, deletion and
addition of villages to certain Mandals were questioned in a bunch of
petitions and in some of the cases the High Court quashed the
notification for location of Mandal Headquarters at a particular place
holding that there was a breach of the guidelines and directions were
issued to the Government to issue a fresh notification for location of
Mandal Headquarters. The appeals by Special Leave were heard and
the Supreme Court held that the High Court was not justified in
interfering with the location of Mandal Headquarters and in quashing
the notifications on the ground that the Government acted in breach of
the guidelines or that one place or the other was more centrally located
or that location at the other place would promote general public
convenience or that the Headquarters should be fixed at the particular
place with a view to develop the area surrounded by it. The

observations made by the Supreme Court are being extracted below:-

32 (1988) 4 SCC 364


https://www.livelaw.in/

92.

WWW.LIVELAW.IN
59

“9. ..... We are of the opinion that the High Court had no jurisdiction
to sit in appeal over the decision of the State Government to locate
the Mandal Headquarters at a particular place. The decision to
locate such headquarters at a particular village is dependent upon
various factors. The High Court obviously could not evaluate for
itself the comparative merits of a particular place as against the
other for location of the Mandal Headquarters. .....

XXXXX

31. We find it rather difficult to sustain the judgment of the High
Court in some of the cases where it has interfered with the location of
Mandal Headquarters and quashed the impugned notifications on the
ground that the Government acted in breach of the guidelines in that
one place or the other was more centrally located or that location at
the other place would promote general public convenience, or that
the headquarters should be fixed at a particular place with a view to
develop the area surrounded by it. .....”

The power of the State Government with regard to creation of a

new district fell for consideration before the High Court of Kerala in

Madhusoodan Nair Vs. Governor of Kerala® wherein after referring

to a Division Bench judgment of the Andhra Pradesh High Court in R.

Sultan Vs. State of Andhra Pradesh™, it was held as follows:-

“15. A Division Bench of the Andhra High Court speaking through
Justice Ekbote, as he then was held in R. Sultan v. State ILR (1970)
AP 1075:

“There is admittedly no provision in the Constitution on the lines of Art. 3
of the Constitution of India empowering the State Government to organise
or reorganise Districts, Taluks or Villages situate within the geographical
limits of the States. It would however be a mistake to infer from the
absence of any specific provision in the Constitution that the State
Executive or legislature is not competent to divide the area of the State into
several Districts, Divisions, Taluks, Firkhas or Village.

Art. 154 vests the Executive power of the State in the Governor. For
purposes of effectively executing the law and for the purpose of carrying
out effective and efficient administration, formation of District, Taluks and
Villages is necessary and that is why such a power to form and re-form
District or other Units is a necessary power which inseparably goes with
the power to legislate on the subjects enumerated in the State of
Concurrent list. This power necessarily goes along with both the executive
power referred to in Art.154 read with Art.162 and with the legislative
power referred to in Art.246 read with the several entries of the state and
the concurrent list. The State Governor who has executive power and who
can exercise the same either directly or through the officers subordinate to
him appointed at the District. Taluk or Village level, can in the exercise of
his executive powers constitute or reconstitute District. Taluks or Village
for the purpose of carrying out his executive obligation in regard to entries
in the State or Concurrent list.

Formation or re-formation of a District is an incidental or ancillary or
subsidiary power relating to various entries in the State or Concurrent list,

33 LSWS (KER) 1982 127
34 ILR (1970) AP 1075
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and Entry 97, the residuary provision cannot be said to be attracted to the
said subject.”

93. In the aforementioned case of Madhusoodan Nair (supra) the
judgment of the Supreme Court of the United States in Missouri vs.
Lewis™ was also referred to and it was held that it was difficult for the
Court to intervene in matters which are completely within the
executive powers of the Government and which are purely
administrative matters unless there is a patent abuse of powers. The

relevant extract from Missouri Vs. Lewis (supra) is as follows:-

“5. ....Each State has the right to make political subdivisions of its
territory for municipal purposes, and to regulate their local
government........... Convenience, if not necessity, often requires this to
be done, and it would seriously interfere with the power of a State to
regulate its internal daffairs to deny to it this right.....”

94. An attempt was made by the petitioners to challenge the
notification in question by asserting that the same is contrary to the
secular ethos of the Indian polity. In this regard, reliance was sought to
be placed on clause (e) under Article 51-A which enjoins upon every
citizen a duty to promote harmony and the spirit of common
brotherhood amongst all the people of India transcending religious,

linguistic and regional or sectional diversities.

95. We may take note of the fact that Article 51-A was inserted
under Part IV vide Constitution (Forty-second Amendment) Act, 1976,
and together with the duty to promote harmony and the spirit of
brotherhood amongst people of India transcending religious, linguistic
and regional or sectional diversities as provided under clause (e)
thereof, it also enjoins as a duty on every citizen of India to value and
preserve the rich heritage of our composite culture, under clause (f) of
Article 51-A. The concept of secularism under the Constitution and the
development of a composite culture embedded in national identity has

been noticed by the Supreme Court in a series of judgments.

96. In S.R. Bommai & Ors. Vs. Union of India & Ors.” it was held

as follows:-

35 101 US 22 : 25 L.Ed. 989
36 (1994) 3 SCC 1
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“25. India can rightly be described as the world's most
heterogeneous society. It is a country with a rich heritage. Several
races have converged in this sub-continent. They brought with them
their own cultures, languages, religions and customs. These
diversities threw up their own problems but the early leadership
showed wisdom and sagacity in tackling them by preaching the
philosophy of accommodation and tolerance. This is the message
which saints and sufis spread in olden days and which Mahatma
Gandhi and other leaders of modern times advocated to maintain
national unity and integrity. The British policy of divide and rule,
aggravated by separate electorates based on religion, had added a
new dimension of mixing religion with politics which had to be
countered and which could be countered only if the people realised
the need for national unity and integrity. It was with the weapons of
secularism and non-violence that Mahatma Gandhi fought the battle
for independence against the mighty colonial rulers. As early as
1908, Gandhiji wrote in Hind Swaraj:

“India cannot cease to be one nation, because people belonging to
different religions live in it. ... In no part of the world are one nationality
and one religion synonymous terms; nor has it ever been so in India.”

Gandhiji was ably assisted by leaders like Pandit Jawaharlal Nehru,
Maulana Abul Kalam Azad and others in the task of fighting a
peaceful battle for securing independence by uniting the people of
India against separatist forces. In 1945 Pandit Nehru wrote:

“I am convinced that the future government of free India must be secular in
the sense that government will not associate itself directly with any
religious faith but will give freedom to all religious functions.”

And this was followed up by Gandhiji when in 1946 he wrote in
Harijan:

“I swear by my religion. I will die for it. But it is my personal dffair. The
State has nothing to do with it. The State will look after your secular

welfare, health, communication, foreign relations, currency and so on, but
not my religion. That is everybody's personal concern.”

XXXXX

182. Making of a nation State involves increasing secularisation of
society and culture. Secularism operates as a bridge to cross over
from tradition to modernity. The Indian State opted this path for
universal tolerance due to its historical and cultural background and
multi-religious faiths. Secularism in the Indian context bears positive
and dffirmative emphasis. Religions with secular craving for
spiritual tolerance have flourished more and survived for longer
period in the human history than those who claimed to live in a non-
existent world of their own. Positive secularism, therefore, separates
the religious faith personal to man and limited to material, temporal
aspects of human life. Positive secularism believes in the basic values
of freedom, equality and fellowship. It does not believe in hark back
either into country's history or seeking shelter in its spiritual or
cultural identity dehors the man's need for his full development. It
moves mainly around the State and its institution and, therefore, is
political in nature. At the same time religion does not include other
socio-economic or cultural social structure. The State is enjoined to
counteract the evils of social forces, maintaining internal peace and
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to defend the nation from external aggression. Welfare State under
the Constitution is enjoined to provide means for well-being of its
citizens; essential services and amenities to all its people. Morality
under positive secularism is a pervasive force in favour of human
freedom or secular living. Prof. Holyoake, as stated earlier, who is
the father of modern secularism stated that “morality should be
based on regard for well-being of the mankind in the person, to the
exclusion of all considerations drawn from the belief in God or a
future State”. Morality to him was a system of human duty
commencing from man and not from God as in the case of religion.
He distinguished his secularism from Christianity, the living interest
of the world that is prospects of another life. Positive secularism
gives birth to biological and social nature of the man as a source of
morality. True religion must develop into a dynamic force for
integration without which the continued existence of human race
itself would become uncertain and unreal. Secularism teaches spirit
of tolerance, catholicity of outlook, respect for each other's faith and
willingness to abide by rules of self-discipline. This has to be for both
— as an individual and as a member of the group. Religion and
secularism operate at different planes. Religion is a matter of
personal belief and mode of worship and prayer, personal to the
individual while secularism operates, as stated earlier, on the
temporal aspect of the State activity in dealing with the people
professing different religious faiths. The more devoted a person in his
religious belief, the greater should be his sense of heart, spirit of
tolerance, adherence of secular path. Secularism, therefore, is not
antithesis of religious devoutness. Swami Vivekananda and Mahatma
Gandhi, though greatest Hindus, their teachings and examples of
lives give us the message of the blend of religion and the secularism
for the good of all the men. True religion does not teach to hate those
professing other faiths. Bigotry is not religion, nor can narrow-
minded favouritism be taken to be an index of one's loyalty to his
religion. Secularism does not contemplate closing each other's voices
to the sufferings of the people of other community nor it postulates
keeping mum when his or other community make legitimate demands.
If any group of people are subjected to hardship or sufferings,
secularism always requires that one should never remain insensitive
and aloof to the feelings and sufferings of the victims. At moments of
testing times people rose above religion and protected the victims.
This cultural heritage in India shaped that people of all religious
faiths, living in different parts of the country are to tolerate each
other's religious faith or beliefs and each religion made its
contribution to enrich the composite Indian culture as a happy blend
or synthesis. Our religious tolerance received reflections in our
constitutional creed.”

The underlying unity of Indian culture fostering a national

composite culture and way of life was taken note of in Valsamma

Paul (Mrs.) Vs. Cochin University & Ors.” in the following terms:-

“22. In the onward march of establishing an egalitarian secular
social order based on equality and dignity of person, Article 15(1)

37 (1996) 3 SCC 545
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prohibits discrimination on grounds of religion or caste identities so
as to foster national identity which does not deny pluralism of Indian
culture but rather to preserve it. Indian culture is a product or blend
of several strains or elements derived from various sources, in spite
of inconsequential variety of forms and types. There is unity of spirit
informing Indian culture throughout the ages. It is this underlying
unity which is one of the most remarkable everlasting and enduring
feature of Indian culture that fosters unity in diversity among
different populace. This generates and fosters cordial spirit and
toleration that make possible the unity and continuity of Indian
traditions. Therefore, it would be the endeavour of everyone to
develop several identities which constantly interact and overlap, and
prove a meeting point for all members of different religious
communities, castes, sections, sub-sections and regions to promote
rational approach to life and society and would establish a national
composite and cosmopolitan culture and way of life.

23. Arun Shourie in his Religion in Politics, 1986 stated thus at pp.
332-33:

“To fashion a fair and firm State; a State and society in which the
individual is all, an individual with an inviolate sphere of autonomy that
neither the State nor anyone acting in the name of religion nor any other
collectivity can breach; a State and society in which we learn to look upon
one another as human beings, in which the habit of partitioning our fellow-
men between 'them' and 'us' is gone; a H State and society in which a man
of God is known not by the externals — by his appearance, by the rituals
he observes, by the religious office he holds — but by the service he
renders to his fellowmen; a State and society in which each of us
recognises all our traditions as the common heritage of us all; a State and
society in which we shed the dross in religion and perceive the unity and
truth to which the mystics of all traditions have born testimony; a state and
society in which we learn, in which we examine, in which we begin to think
for ourselves — fashioning such a State and society is a programme
worthy of those who aspire to humanism and secularism.

The sine qua non for such a programme is that all of us accept a limitation
on means. We must accept the right of everyone to his own opinion and
belief as well as the right of everyone to influence others to adopt his
opinion and belief, but simultaneously each of us must vow that he will
influence others by persuasion alone or not at all.

And the hallmark of the humanist and the secularist in regard to the ideals
he will pursue and the means by which he will pursue them is not 'l will be
secular, I will be a humanist, only when all the “others” also conduct
themselves as secularists and humanists." Our conduct must be principles,
whatever the conduct of others. 'For', as Jesus said, 'if you love those who
love you, what reward have you?”

24. The approach in reconciling diverse practices, customs and
traditions of the marriages as one of the means for social and
national unity and integrity and establishment of Indian culture for
harmony, amity and self-respect to the individuals, is the
encouragement to inter-caste, inter-sect, inter-religion marriages
from inter-region. The purposive interpretation would, therefore,
pave way to establish secularism and a secular State.

25. At the cost of repetition, it is stated that pluralism is the keynote
of Indian culture and religious tolerance is the bedrock of Indian
secularism. It is based on the belief that all religions are equally
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good and efficacious pathways to perfection or God-realisation. It
stands for a complex interpretive process in which there is a
transcendence of religion and yet there is a unification of multiple
religions. It is a bridge between religions in a multi-religious society
to cross over the barriers of their diversity. Secularism is the basic
feature of the Constitution as a guiding principle of State policy and
action. Secularism in the positive sense is the cornerstone of an
egalitarian and forward-looking society which our Constitution
endeavours to establish. It is the only possible basis of a uniform and
durable national identity in a multi-religious and socially
disintegrated society. It is a fruitful means for conflict-resolution and
harmonious and peaceful living. It provides a sense of security to the
followers of all religions and ensures full civil liberties,
constitutional rights and equal opportunities.”

98. The word 'secularism' in the context of the Constitution and in
particular Article 51-A was explained by the Apex Court in Ms. Aruna

Roy & Ors. Vs. Union of India & Ors.” in the following terms:-

“86. The word “secularism” used in the preamble of the Constitution
is reflected in the provisions contained in Articles 25 to 30 and Part
IV-A added to the Constitution containing Article 51-A prescribing
fundamental duties of the citizens. It has to be understood on the
basis of more than 50 years' experience of the working of the
Constitution. The complete neutrality towards religion and apathy for
all kinds of religious teachings in institutions of the State have not
helped in removing mutual misunderstanding and intolerance inter se
between sections of the people of different religions, faiths and
beliefs. “Secularism”, therefore, is susceptible to a positive meaning
that is developing understanding and respect towards different
religions. The essence of secularism is non-discrimination of people
by the State on the basis of religious differences. “Secularism” can
be practised by adopting a complete neutral approach towards
religions or by a positive approach by making one section of
religious people to understand and respect the religion and faith of
another section of people. Based on such mutual understanding and
respect for each other's religious faith, mutual distrust and
intolerance can gradually be eliminated.

XXXXX

88. The real meaning of secularism in the language of Gandhi is
sarva dharma samabhav meaning equal treatment and respect for all
religions, but we have misunderstood the meaning of secularism as
sarva dharma sam abhav meaning negation of all religions. The
result of this has been that we do not allow our students even a touch
of our religious books. Gandhiji in his lifetime had been trying to
create religious and communal harmony and laid down his life in
doing so. His ardent follower Vinoba Bhave after independence had
not only learnt all the languages and made in-depth study of all the
religions of India but covered the length and breadth of India on foot
to unite the hearts of the Indian people by spreading his message of
non-violence and love. Based on his in-depth study of all religious

38 (2002) 7 SCC 368
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books of India, he published, in his lifetime, their essence in the form
of different books. He has very strongly recommended that the
essence of various religions, which he published in book forms like
Quran Saar, Khista Dharma Saar,Bhagwat Dharma Saar,
Manushasanam etc., should be introduced to the students through
textbooks because these religious books have been tested since
thousands of years and proved to be useful for the development of
man and human society. In a society wedded to secularism, “study of
religions” would strengthen the concept of secularism in its true
spirit. In the name of secularism, we should not keep ourselves aloof
from such great treasures of knowledge which have been left behind
by sages, saints and seers. How can we develop cultured human
beings of moral character without teaching them from childhood the
fundamental human and spiritual values? (See Vinoba Sahitya, Vol.
17, pp. 44-49 and 67.)

99. The word 'secularism' as introduced in the preamble by the
Constitution (Forty-second Amendment) Act, 1976 is also reflected in
the provisions contained under Articles 25 to 30 and Part IV-A
containing Article 51-A prescribing fundamental duties of the citizens.
In Dr. M. Ismail Faruqui & Ors. Vs. Union of India & Ors.” it was

observed as follows:-

“37. ..... The concept of secularism is one facet of the right to
equality woven as the central golden thread in the fabric depicting
the pattern of the scheme in our Constitution.”

100. The English Historian E.P. Thompson is said to have written in
the context of India that “all the convergent influences of the world
run through this society.....there is not a thought that is being thought

in the west or east that is not active in some Indian mind”.

101. The theme of development of a composite culture over centuries
is reflected in a famous couplet of the poet Raghupati Sahay (Firaq
Gorakhpuri);

“Sarzameen-e-Hind par agwaam-e-aalam ke Firaq

Qdfile baste gaye Hindostan banta gaya”.
which means—

“In the land of Hind, the caravans of the peoples of the

world kept coming in and India kept getting formed”.

102. The aforementioned lines have also been referred to by the
39 (1994) 6 SCC 360
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Supreme Court in Kailas Vs. State of Maharashtra® and Hinsa

Virodhak Sangh Vs. Mirzapur Moti Kuresh Jamat & Ors.*.

103. In this context it may be apt to draw reference from “The

42» where Pt. Jawaharlal Nehru describes our

Discovery of India
country as an “ancient palimpsest on which layer upon layer of
thought and reverie had been inscribed, and yet no succeeding layer

had completely hidden or erased what had been written previously”.

104. As we have noted in the earlier part of this judgment the term
'secularism’ has been understood as a positive concept in the case of
S.R. Bommai (supra) wherein it has been held that in the Indian
context the State strikes a balance to ensure an atmosphere of faith and
confidence among its people to achieve progress and national integrity.
Emphasis has also been laid on the development of a composite
cultural heritage which has shaped the lives of our people cutting
across their religious faith and beliefs leading to development of a

composite Indian culture as a blend or synthesis.

105. We may also take notice of the fact that the social and cultural
life in India as seen today is a result of centuries of cultural
transactions and social negotiations which have embraced the entire
sub-continent resulting in the development of a cultural mosaic which
reflects the dynamism of a composite culture embedded in national
identity. The contemporary Indian culture is seen as a manifestation of

a continuous process of a synthesis, assimilation and acculturation.

106. We are of the view that the extracts from the various literary and
historical texts which have been placed on record by the petitioners
themselves contain references of the site identified by the name of
'Prayag’ at the confluence of rivers Ganga and Yamuna, as a major
centre of culture and pilgrimage from the ancient times continuing
through the medieval age and down to our times. The reference to the

site by the said name has also been made in the travel accounts of

40 AIR 2011 SC 598
41 (2008) 5 SCC 33
42 The Discovery of India by Pt. Jawaharlal Nehru
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foreign travellers. We may also take notice of the fact that the
periodical congregation held at the confluence of rivers Ganga and
Yamuna as a tradition continuing through centuries as per historical
references represents a myriad cultural mosaic as a reflection of the

composite Indian culture.

107. Viewed in the context of the aforementioned discussion, the
material which has been placed before us giving the reasons for the
proposed change of name by the State Government, cannot be said to
be without basis, and the same clearly reflects a policy decision of the

State Government.

108. The petitioners have not been able to place on record any
material to demonstrate that the decision taken in this regard by the
State Government is wholly unreasonable, arbitrary and is based on
irrelevant considerations, or that the same is violative of any
constitutional or statutory provision, so as to bring the same within the
parameters of the limited scope of judicial review in such matters.
There is also nothing on record to demonstrate as to how the larger

public interest would be affected by a mere change of name.

109. In the conspectus of the aforementioned facts, we are not
inclined to exercise our extra ordinary jurisdiction under Article 226 of
the Constitution of India to interfere in this matter. The writ petitions
filed as Public Interest Litigation, which are before us are devoid of

merit and are, accordingly, dismissed.

110. We may observe that the dismissal of these petitions may not be
understood so as to draw an inference that we have either endorsed the
notification in question or have expressed any opinion with regard to

the decision of the State Government in respect of the change of name.

Order Date :- 26.02.2019
Shahroz

(Dr. Y.K. Srivastava,J.) (Govind Mathur,C.J.)
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