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BEFORE THE HON’BLE HIGH COURT OF KERALA

AT ERNAKULAM
W.P. (C) No. 0of 2019 |
Paulose AA Petitioner
V.
Mohanlal & 2 Ors. g Respondents

-

SYNOPSIS

“This Writ Petition (Civil) is filed in public interest. ~The
petitioner had approached the Court of the Enquiry Commissioner and
Special Judge (Vigilance), Muvattupuzha by filing Criminal MP No.

1739 of 2016 in respect of illegal possession of elephant tusks by the 1
frespondent, alleging violation of the provisions of sections 39(3), 40,
49,57,58 (C) and 58 (F) of the Wild Life (Protiection) Act, 1972 read
with Section 13 (1) (d) of Preventionbf Corfuption Act, 1988 and
section 120B of the Indian Penal Code, wﬁich lead to Exhibit P-1
Order for investigation. |

The grievance put }forward by the petitioner in Criminal M.P.
No. 739 of 2016 is that in June 2012, there was a raid conducted by
the Income Tax authorities in the residence of the 1* respondent, and
that 4 elephant tuf,sks were seized from his possession and the same
was informed to the Forest Department. Thereupon, the Meckappala
Forest Station,  Kodanad Range, registered O.R. No. 14 of 2012 in
respect of the samef And that for the next 50 months, no progress was
made in the invesitigation. The 1% respondent was not legally entitled
to possess the 4 elephant tusks at the time of its seizure on 21-12-
- 2011. As on that date no person was entitled to possess such articles
without a certificate of ownership as was specifically made clear

under the provisions of Section 39 (3) of the Wild Life (Protection)
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BEFORE THE HON’BLE HIGH COURT OF KERALA
AT ERNAKULAM
(Special Original Jurisdiction)

W.P.(C)No. 0f 2019

Paulose A.A,, aged 47 years, )

S/o. Augustine, Anthikadu House, } Petitioner
Eloor South, Udyogamandal P.O.,
Ernakulam District, Pin- 683 501.

<~—«-f\--‘

1.  Mohanlal, S/o. late Viswanathan Nair,
aged about 58 years, Vismayam Vedu,
Thevara, Ernakulam, now residing at
‘Sree Ganesh’, Rajiv Nagar,
Elamakkara P.O., Kochi-682 026.

2. State of Kerala, rep. by the
Additional Chief Secretary to Government,
Forest & Wild Life Department, : ,
Government Secretariat, Respondents
Thiruvananthapuram, Pin- 695 001.

3. The Principal Chief Conservator of Forest
(Wild Life) and Chief Wild Life Warden,
Kerala, Forest Headquarters,

Wild Life Office, Thiruvananthapuram,
Pin- 695 014.

ot it St Nt Nt St Nt N N Nt N Nt Ny, N St Nt Nt

WRIT PETITION (CIVIL) FILED UNDER ARTICLE 226 OF
THE CONSTITUTION OF INDIA

Address for the service of notice and processes on the
petitioner is that of his counsel Dr. Abraham P. Meachinkara, Advocate,
Chamber No. 803, KHCAA‘ Chamber Complex, High Court Premises,
Cochin-682 031.

Address for service on the respondents are as shown above

or on their counseli if and when engaged
STATEMENT OF FACTS

1. This Writ Petition (Civil) is being filed in public interest.

The petitioner is a public spirited individual. The petitioner has in the
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Act. Now, therefore, it was liable to be seized under section 58 F of
the Act. As there was a clear violation of the provisiqnspf the law, the
I¥ respondent was liable to be prosecuted and punished under
Sections 51 and 58 Y of the Wild Life (Protection) Act. Instead of
taking steps of prosecution, the respondents have collusively acted to
bye-pass the law and to protect the 1% respondent by issuing Exhibit
P-8 certificate. It is evident that Exhibit P-8 Order is a product of
collusion and the illegality in bringing about Exhibit P-8 Ordér is an
act of corruption as contemplated under Section -13 (1) (d) of the

Prevention of Corruption Act.

~ The elephant tusks are the property of government as decllafred
under section 69:0f the Kerala Forest Act, 1961 and therefore the 1%
respondent is not entitled to keep them as his private p’roprert‘y. Exhibit
P-8 Order is unsustainable in the eye of law and it is only to be
qudshgd and a direction to respondents 2 and 3 to take effective steps
to complete investigation on the basis of the proceedings initiated
under O.R. No. 14 of 2012 of Meckappara Forest Station, Kodanadu
Range, now pending on the file of the Judicial First Class Magistrate
Court III, Perumbavoor, is issued, in the interests of justice. Hence

this W.P (C) is filed for appropriate directions.

Dated this the 2" day of April 2019.

Dr. Abraham P. Meachinkara
Counsel for the Petitioner
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past approached this Hon’ble Court by filing W.P.(C) No. 7151 of 2014
for the effective implementation of the “Eloor Drinking Water Supply,
Schéme”in conformity with the directions issued by the Hon’ble
Supfeme Court of India. Interim orders in favour of petitioner’s cause
had already been issued by this Hon’ble Court and the writ petition is
still pending final adjudication. The petitioner has also filed Crl,;M.C.
No. 2114 of 2014 before this Hon’ble Court for agitating public cause in
the matter of ijllé,gal appointments made in Travancore-Cochin
Chemicals Ltd., ElQof. Yet another Writ Petition has also been filed by
the petitioner as W.P.(C) No. 1235 of 2019 agairist the cessation of a
f‘emy service connecting Eloor-Cheranelloor-Mannanthuruthu and the
same is also pending. |
: 2. The petitioner had approached the Court of the Enquiry
Cdmmissioner and Special Judge (Vigilarice), Muvattupuzha by filing
Criminal M.P. No. 739 of 2016 in respect of illegal \possessiovn of
elephant tusks by the 1% respondent, alleging viol‘afion of the‘prbvisions
of sections 39(3), 40, 49, 57, 58 (C) and 58 (F) of the Wild Life
(Protection) Act, 1972 read with Section 13 (1) (d) of Prevention of
Corruption Act, 1988 -and section 120B of the Indian Penal Code. In
Criminal M.P. No. 739 of 2016 the Special Court passed the following
order: |
“So, I am forwarding the complaint to the Directof, VACB,
Thiruvananthapuram to conduct arQu.ick Verification of the
allegations made against Rl and 7 to 9 in this case. Thg
Enquiry Officer will also ascertain whether any other publi?
servants qre involved, ahd whether there are ground_s to proceed
further”. o ;

A true copy of the order in Criminal M.P. No. 739 of 2016
dated 15-10-2016 of the Court of the Enquiry Commissioner and
Special Judge’s Court (Vigilance),‘Muvattupuzha is produced
herewith and marked as Exhibit P-1.
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3.  The grievance put forward by the petitioner in Criminal
M.P. No. 739 of 2016 is that in June 2012, there was a raid'b‘y the
Income Tax authorities in the house of 1% respondent, who is a Cine
Artist and that 4 elephaht tusks were seized from his possession and the
same was informed to the Forest Department.  Thereupon, the
Meckappala Forest Station, Kodanad Range, has registered O.R. No. 14
of 2012 in respect of the same. All the investigations thaf followed were
done to save 1% respondent by introducing loop holes and hence he was
not even required to seektany bail and that for the next 50 months, no
progress was made ih the investigation. In the meanwhile, the 1%
respondent filed a petition before the then Forest Minister to exonerate
him from the said case. It was contended by the petitioner that elephant
tusks cannot be purchased or sold or change hands except by way of
inheritance. Because of the influence exerted by 1% respondent and
using his influence all theOfﬁcers gave all help to him. It was also
averred that all the government officials, who are supposed to see that
the law is enforced, has acted unlawfully for unlawful gain in the
process. It was specifically averred that 1% respondent has not complied
with the provisions of the Wild Life (Protection) Act 1972 for possessing
elephant tusks m his house. Possession of elephant tusks by him is
without having obtained an ownership certificate issued under Section
42 of the Wild Life (Protection) Act, 1972. Instead of taking action
against 1% respondent, the then Forest Minister and government officials
were interested to see that the forest case‘vis withdrawn. In fact, if a
crime was registered, he ought to have approachéd the appropriate court
either for bail or for anticipatory bail. Therefore, the officials saw to it
that no crime was registered. The responsible government servants had
not acted in accordance with the provisions of law.

4. While so, another petitioner —All Kerala AnticorruptiOn and
Human Rights Protection Council filed M.P. No. 1259/2012 in the
JECM Court I, Perumbavoior in O.R. No. 14/2012 of Meckappala Forest

Station alleging that after the registration of the Occurrence Report, the
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contraband articles were entrusted to the 1% respondent herein i.e.,f;‘ after
its seizure. It was contended that releasing of the contraband artiéles to
the accused himself  is in contravention of the provisions of Section 50
(3A) and 50 (4) of the Wild Life Protection Act, 1972. However, the
court did not entertain the said contentions. Therefore, they approached
this Hon’ble Court by filing Crl. M.C. No. 3318 of 2012 for appropriate
diregtions. . - |
5. But in the meanwhile, the G.ovemment of Kerala issued an
order as G.O.(Rt) No. 538/2015/F&WLD dated ' 16-12-2015 under
Section 40(4) of the Wild Life ‘('Pr}otection) Act 1972, granting
permission to the 1% respondent to declare the elephant tusks with him fo
the Chief Wild Warden/Authorized Officer under sub Section 4 of
Section 40 of Wildlife (Protection) Act 1972 within 30 days from the
date of the said order. A true copy of G.O.(Rt) No. 538/2015/F& WLD
dated 16-12-2015 issued under Section 40(4) of the Wild Life
(Protection) Act 1972, granting permission to the 1% respondent to |
declare the elephant tusks is produced herewith and marked as Exhi‘bit
P-2. Therefore, this Hon’ble Court vide Order dated 29-02-2016 in
Criminal M.C. No. 3318 of 2012 held:
“Presently, it seems that the Government of Kerala has
issued an - order ‘as GO(RT)  No.538/2015/F&WLD, -
Thiruvananthapuram? dated 16-12-2015 under Section 40
(4) of the Wildlife (Protection) Act, 1972 by granting .
~ permission to the I respondent Dr. Mohanlal to deéldre
the elephant tusks with him to the Chief Wildlife
- Warden/Authorised Officer under sub-Section 4 of Section
40 of thek Wildlife (Protection) Act, 1972, within 30 days
from the date of the said order. T herefore, presently, the
_ possession of the aforesai’d elephant tusks by the I
| .respondent-has become legalized through the aforesaid
Government Order issued under Section 40(4) of the

Wildlife (Protection) Act, 1972, Matters being so, there is
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absolutely hothz'ng to interfere with the matter at present,

in view of the said Government QOrder. |

The learned Senior Counsel Sri. T.A. Shaji has submitted

that this order should not stand in the way of proceeding

with the matter with regard to the legality of the posses&ion

of those things by the 1% respondeht as on the date of

seizure. Of course, this order will not stand in the way of .

proceeding further with the matter, if so advised. |

Crl. M.C. is disposed of accordingly”. _'

A true copy of Order dated 29-02-2016 in Criminal M.C. No.,
3318 of 2012 is pfoduced herewith and marked as Exhibit P-3.

6.  While matters remained so, the 1* respondent as petitioner
filed W.P.(C) No..35610 of 2016 before this Hon’ble Court with a prayer
to quash the priv%‘ate complaint filed by the petitioner on 13-6-2016 and
also to quash Exhibit P-1 Order dated 15-10-2016. This Hon’ble Court
vide judgment dated 15-6-2017 in W.P.(C) No. 35610 (:f 2016 held that
Exhibit P-1 order passed by the Enquiry Commissioner and Special
Judge is not legally sustainable. At the same time it was further held:
“However, no observation is made regarding the pending criminal
proceedings or the legalkty of possession by the petitioner as on the
date of actual seizure. It is also made clear that the vice of the
governmental action leading to Exhibit P-4 is also not considered in
this proceeding.” Exhibit P-4 is Exhibit P-2 herein above." A true copy

of the judgment dated 15-6-2017 in W.P.(C) No. 35610 of 2016 is
produced herewith and marked as Exhibit P-4.

7. It can therefore be found that the question of the legality of
possession of the 4 elephant tusks by the 1 respondent, as on the date of
seizure, is a matter left open to be considered in accordance with law.
The fact is that as on the date of seizure the 1% respondent did not have
any legal right to possess the 4 elephant tusks. He was not issued with a

certificate of possession under Section 42 of the Wildlife (Protection)
Act, 1972.

e st I R T i 2
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8. The. presumption under Section 57 of the Wild Life
(Protection)Act, 1972 is that the accused is in illegal possession of of
the property and the presumption under section 69 of the Kerala Forest
Act is that it is the property_of the Government. This position has been
specifically upheld by the Hon’ble Supreme Court in Wildlife Warden
Vs. Komarikkal Elias [2018 (8) SCC 114] = 2018 (3) KHC 348).
Ful*ther, the Hon’ble Supreme Court of India in H.N. Rishbud Vs. State
of Delhi, [AIR 1955 SC 196], has laid down various stages of
inveéﬁigation. The said - stages as laid down by the Hon’ble Supreme
Court are the same steps and powers givén to a Forést Officer as per
section 50 of the Wild Life (Protection) Act, 1972. This makes it clear
that when any Wildlife offence is committed, the officers specified in
Section 50 (1')7 of the | ‘Wildlife Protection Act can commence
investigation, | |

9. The petitionér subfnits that the law and procedure in respect
of unlawful possession of elephant tusk is crystal clear. Yet, Additional
Chiéf Secretary to Government (the 2" 'respo“ndent herein) iésued
Exhibit P-2 -order vide GO (RT) No. 538/2015/F&WLD dated 16-12-
2015 to protect the offender-the 1¥ respondent herein -by permitting him
to declare the possession of the elephant tusks within a further period of
30 days purportedly in exercise of the powers under Section 40 (4) of the
Wild Life (Protection) Act, 1972.

10.  On the basis of Exhibit P-2 Government Order, the"_ls,t
respondent ﬁled a declaration under Section 40 }(4) of the Wild Life
(Protection) Act, 1972 on 1-1-2016. A true copy of the declaration made
by the 1% respondent on 1-1-2016 is produced herewith and marked as
Exhibit P-5. | |

11. Tt can be found that the facts stated in the declaration are not
true and certainly the 1% respondent was concealing the basic facts about
how he acquired possession of the élephant tusks. It is submitted that
the Assistant Conservator of Forest (KJ : Mértih Lowel) visited the

house of the 1* respondent on 7-1-2016 and made an inventory report in



WWW.LIVELAW.IN

Form 15. This is evident from the letter No. E2-43/16 dated 7-1-2016
issued by the Assistant Conservator of Forests, to the Principal Chief
Conservator of Forest. A true copy the letter bearing No. E2-43/16
dated 7-1-2016 issued by the Assistant Conservator of Forests, to the
Principal Chief Conservator of F orest is produced herewith and marked
as Exhibit P-6. Along with Exhibit P-6, the Assistant Conservator of

Forest forwarded a copy of an ownership declaration made by one Mr.

K. Krishna Kumar dated 4-9-2011. A true copy of the declaration of

"6wnership made by Mr. K. Krishna Kumar dated 4-9-2011 is produced
‘herewith and marked as Exhibit P-7.

12. It can be found that the owner of 2 numbers of ivory was
the said Mr. K. Krishna Kumar and he had purchased this from Mrs.
Nalini Radhakrishnan in the year 1983 for a sum of Rs. 60,000/-, It is
also stated that these 2 numbers of ivory were entrusted to the 1%
respondent in the year 2005 to be kept in his safe custody. From the
above statement it is clear that Mr. K. Krishna Kumar has obtained
possession. of the 2 tusks in total violation of the provisions of the Wild
Life (Protection) Act, 1972. By his act of purchase in the year 1983, he
committed an offénce under section 39 (3) the Act. That apart the 1%
réSpondent, whether obtained by way of purchase or otherwise, got
possession of the same on 4-9-2011. This is also in violation of section
39 (3) the Act. The very documents available before the Chief
Conservator of Forest and Wild Life amply proves that both M, K.

Krishna Kumar and Mr. Mohanlal committed offences under the Act and

it was thereafter that the State Government proceeded to grant -

possession certificate to the 1% respondent.

13. In spite of clear violation of laW and against the specific
mandate of law the 3" respondent vide his Proceedings No. BDC2-
504/14,0CT. No.01/2016 dated 16-01-2016 issued certificate of
ownership of the 4 elephant tusks in Form No. 16 as provided under
Section 40 (4) of the Wild Life ‘(Protection) Act, 1972 to the 1%
respondent. A true copy of Proceedings No. BDC2-504/14,0CT.

b
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No.01/2016 dated 16-01-2016 is produced herewith and marked as
Exhibit P-8. '

14.  The petitioner submits that Exhibit P-8 Certificate of
Ownership was issued to the 1% respondent without conducting any
proper inquiry or investigation in O.R. 14/2012 of Meckappala Forest
Station pending on the file of the Judicial First Class Magistrate Céhrt
III, at Perumbavoor. The pétitioner has applied before the Public
Information Officer of the Judicial First Class Magistrate Court III, at
Perumbavoor for information regarding the current status of the
proceedings in O.R. 14 of 2012 of Meckappala Forest Station. A true
copy of the information received from the Public Information Officer of
the Judicial First Class Magistrate Court III, at Perumbavoor dated 2-2-
2019 is produced herewith and marked as Exhibit P-9. A true transiation
of Exhibit P-9 is produced herewith and marked as Exhibit P- (a). It can
be found that ih respohse to his application urllderr the Right to
Information Act, it is stated that Form 2 report in O.R. 14 of 2012 has
not yet been filed in the court and that no information is received in the
court regarding completion of enquiry in the case. It is also stated that
the said case is not being called in the court. It is further stated that no
application ié received for termination of the proceedings in the above
case. , , , -

15. The above being the position, the petitioner is highly
aggrieved by the way in which the 1* respondent is unlawfully protected
by issuing Exh\ibij;iP-S Certificate of Ownership. The 1% respondent is
legally not entitled to get the certificate of ownership and it has been
issued in total violation of the provisions of law. The 4 elephant tusks in
the possession of the 1* requondent are government property as per law.
He has no right to keep them as his personal property. Several other
persons are being prosecuted in the State of Kerala for even minor
violétion of the prdvisions of the Wild Life (Protection) Act, 1972. The
principle of equality before law and équal | prqtection of law as

guaraﬁteed by the constitution is given a go bye by the respondents who
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are bound to protéct the constitution and the law. Aggrieved by the
infringement of the constitutional guarantées and discriminatory.
treatment given to similar persons, the petitioner prefers to approach this
Hon’ble Court to set the law in motion, in the interest of justice.

8. In the aforesaid circumstances, for achieving the aforesaid -
objective, the petitioner has no other alternative and effacious remedy
other than approaching this Hon’ble Court under Article 226 of the

Constitution of India on the following amongst other:-

GROUNDS

A.  That the actions taken by the responden;s for issuing
Exhibit P-8 certificate is in gross violation of the provisions of the Wild
Llife (Protection) Act, 1972 and the Kerala Forest Act, 1961.

B.  That the 1* respondent was not legally entitled to possess
the 4 elephant tusks at the time of its seizﬁr’e on 21-12-2011. As on that
dqte no persoh was en‘titkled to possess such articles without a certificate
of ownership as was specifically made clear under the provisions of
Section 39 (3) of the Wild Life (Protection) Act, 1972 as it was
specifically provided so under Section 39 of the Act. Now, therefore, as
on date of seizure, the 1% respondent was not entitled, under law, to
possess the articles seized. It was liable to be seized under section 58 F
of the Act. There was a clear violation of the provisions of the law and
therefore the 1% reépondent was liable to be prosecuted and punished
under Sections 51 and 58 Y of the Act. Instead of taking steps of
prosecutidn, the respondents have collu‘siv.ely acted to bye-pass the law

and to protect the 1% respondent by issuing Exhibit P-8 certificate.

C. It can be found that the owner of 2 numbers of ivory was
one Mr. K. Krishna Kumar as evidenced by Exhibit P-7 and he had
purchased this from Mrs. Nalini Radhakrishnan in the year 1983 for a
sum of Rs. 60,000/-. it is evident that he too was in illegal possession. It
is stated in Exhibit P-7 that these 2 numbglrs. of ivory were entrusted to

the 1* respondent in the year 2005 to be kept in his safe custody. From
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|

the above statement it is clear that Mr\ K. Krishna Kumar had obtained
possessmn of the 2 tusks in total viola 10;1 of the provisions of the Wild
Life (Protection) Act, 1972. By his act| of purchase in the year 1983, he
committed an offence under section 3‘9 (3) the Act. That apart the 1%
respondent, whether obtaxned by wa}\( of purchase or otherwise, got
possession of the same on 4-9-2011. ThlS 1§ also in v1olat10n of section
39 (3) the Act. The very docume?ts available before the Chief
Conservator of Forest and Wild Life ‘}amply proves that both Mr, K.
Krishna Kumar and Mr. Mohanlal comTltted offences under the Act and
it was thereafter that thé State G?vemment proceeded to grant
possession certificate to the 1% respondent. E

- D.  That Exhibit P-8 certificate is issued on the basis of E;(hibit
P-5 declaration and on the strength of Exhibit P-7 letter issued by one
Mr.. ‘K. Krishna Kumar. Exhibit P-7~: itself discloses commission of
offence by Sri’. K. Krishna Kumar. ThTrefore, going by the mandate of
law, he too should have been brought 01} the array of accused. Instead of
commencing prosecution against the sal? K. Krishna Kumar, Exhibit P-7
declaration is taken as a piece of ev1den¢e to support the 1* respondent’s
claim of ownershxp and to bring ab ut Exhibit P-8 Certificate of
ownership. It is subrﬁitted that two ill galities cannot bring abou§ one
legality.  The declaration in Exhibit| P-5 itself shows that the 1%
respondent obtained possession of 'the‘eiephant tusks as per Exhibit P-2
Government Order . which permitted \the 1% respondent to file a
declaration within 30 days from Exhibiﬂ"P-?. Order. It is submitted that
Exhibit P-2 Order is not on the basis c\)f which the 1* respondent got
possession of the articles, as is evident from Exhibit P-7.

E.  That it is for the 1% responc‘\ient to ’explain how he obtained
possession of the contra band articles. TiPe presumption of law is vthat,he
has committed an offence under the Ac‘q as it is so specifically stated in
Section 57 of the Wild Life (Protection) Act, 1972.

F.  That it is evident that Exhibit P-8 Order is a product of
collusion and the illegality in bringing a%;out Exhibit P-8 Order is an act
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of corruption as contemplated under Section 13 (1) (d)‘of the Prevention
of Corruption Act. |
G. That the 1% respondent is unlawfully protected by issuing

Exhibit P-8 Ceﬂiﬁéate of Ownership. The 1¥ respondent is legally not
entitled fo, get the csertiﬁcate of ownership and it has been issued in total
| violation of the provisions of law. The four elephant tusks in the
possession of the 1% respondent are government property as per section
69 of the Kerala Forest Act, 1961. He hés no right to keep them as his
personal property. Several other persons are being prosecuted in the
State of Kerala for even minor violation of the provisions of the Wild
Life (Protection) Act, 1972. The principle of equality before law and
equal protection of law as guaranteed by the constitution is given a go-
bye by the respoﬁdents who are bound to protect the constitution and the
law.

H. It can be found from Exhibit P-3 and P-4 judgments that
this Hon’ble Court did not consider the question of the legality of
pbssession of the four elephant tusks by the 1* respondent, as on the date
of seizure and it is a matter left open to be con'side'réd in accordance
with law. The fact is that as on the date of seizure, the 1¥ respondent did
not have any legal right to possess the 4 elephant tusks. He was not
issued with a certificate of possession under Section 42 of the Wildlife
(Protection) Act, 1972. |

I.  That Exhibit P-8 Order is unsustainable in the eye of law
and it is only to be quashed and a direction to respondents 2 and 3 to
take effective steps to complete investigeition on the basis of the
proceedings initiated under O.R. No. 14 of 2012 of Meckappara Forest
Station, Kodanadu Range, now pending on the file of the Judicial First

b

Class Magistrate Court III, Perumbavoor, is issued.

For these and other reasons to be urged at the time of hearing, this

Hon'ble Court may be pleased:
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PRAYER

:, (i)  to issue a writ of certiorari and quash Exhibit P-2 order
passed by the 2" respondent and Exhibit P-8 Orders passed by 3"
Respondent.

(i)  to issue a writ of mandamus or any other appropriate writ,
order or direction directing the 2" and 3 respondents to take effective
steps for completion of investigation in the offence registered as O.R.
No. 14 of 2012 of Meckappara Forest Station, Kodanadu Rangé and
pending on the file of the Judicial First Class Magistrate Court III at
Perumbavoor. | _

(iii) to issue any other appropriate writ, order or direction that
this Hon’ble Court deems ﬁt; in the interests of justice and in the facts

and circumstances of the case.

AND
(iii). to award cost of this Writ Petitioh (Civil) to the Petitioner.

INTERIM RELIEF PRAYED FOR UNDER RULE 150 OF THE
HIGH COURT RULES

For the reasons stated in the Writ Petition (Civil) and the
accompanying affidavit, it is humbly prayed fhat this Hon’ble Court may
be pleased to call for the records leading to Exhibit P-2 and P-8 Orders,
pending disposal of the Writ Petition (Civil), in the interests of justice.

Dated this the 2" day of April 2019.

Dr. Abraham P. Meachinkara Paulose A.A.
(Counsel for the Petitioner) ; - (Petitioner)
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BEFORE THE HON'BLE HIGH COURT OF KERALA AT

ERNAKULAM
W.P. (C). No. . of 2019
Paulose A.A. : Petitioner
V.
Mohanlal & 2 Ors. : :  Respondents
AFFIDAVIT

I, Paulose A.A, aged 47 years, S/o. Augustine, Anthikadu House,
Eloor South, Udyogamandal P.O., Ernakulam District, Pin- 683 501, do here

by solemnly affirm and state as follows:-

1. That I am the petitioner in the above Writ Petition (Civil). 1 am
conversant with the facts of the case and am competent to swear to this
affidavit.

2. It is respectfully submitted that the Writ Petition is filed under
my instructions. The statement of facts contained in the above writ petition is
true to the best of my knowledge, information and belief. The averments of
law are made on the advice of my counsel and I believe them to be true,
sustainable and sufficient to grant reliefs prayed for in the above writ petition.
I have no personal or private interest in filing the writ petition. There is no
authoritative pronouncement of Judgments by Supreme Court or High Court
in this' subject matter except those are mentioned in the writ petition. No

undue gain for myself or any of my relatives is there from filing this
litigation.

3. The documents produced in the above Writ Petmon are the true
coples of the original they represent.

4. 1 have not earlier filed petitions seeking similar and identical
relief in the same subject matter.

All the facts stated above are true and correct to the best of my
knowledge, information and belief.

~© Dated this the 2™ day of April 2019.

Deponent
Solemnly affirmed and signed before me by the deponent on this the
2" day of April 2019 at my office at Erriakulam.

Dr. Abraham P. Meachinkara
' Advocate
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IN THE COURT QF THE ENQUIRY COMMISSIONER & SPECIAL JUDGE
4% IGILANCE), MUVATTUPUZHA :
: Present Sri.p. Madhavan, Enquxry Commissioner & SpeclalJudge, Muvattupuzha
' Saturday the 15 day of October, 2016, o
Cl:l MP_739 /2016

Srl A Al Paulose, 44 Years, o lComplaiﬁ'ajnt -

S/o. Augustin, Anthicaud: ‘House, ‘ P T
UdyogamandalPO, . (Rep. By Adv. Lalu Mathews)
Eloor. : I S o

: Vs, -
1. Srl Thlruvanchoor Radhakrlshnan e \ I

Former Forest Minister Kerala,
2, Srl Marapandyan, Former Secretary
: Forest Department Kerala
| ‘ 3. Sri. Phamdrakumar, Ifs, DFO
B 7 Malayattoor Range
T f 4. Sri. I P Sanal, Range Forest Officer,
- Kodanad ‘
5. Sri. KPadmakumar,
City Police Commissioner Kochi Cxty S ~~~ >.+ - Respondents
6. Sri. Bijo Alexander, ACP, Thrikkakara ' |
7. Padmasree Bharat MOhanlal |
S/o Viswanathan Naxr, szmayam Veedu,
Thevara,EKM o R & R
8. Sri. PNKrlshnakumar, Hlll Garden Colony, T
- Kuttanelloor Desam, Thrxssur o . REEES
- 9, Sri. KKrlshnakumar, Nayanam Veedu,
B North Fort Gate, Thrlpumthura , ' B CE
10, Smt, Nalini Ramaknshnan, Sterlmg Appartment, j
Chennai, ,

\ ORDER ‘
- This is a eomplamt filed under S.190 Cr. pe alleglng offences under S. 120(B)
IPC and S. 13(1)(d) of the preventlon of corruptlon act agamst the respondents

_ The eomplamants casé in a nut shell is that R7 Mohanlal(Cme artlst) who is
:the 1‘601p16nt of Padmasree aWard and Honorary Colonel of temtorlal army was
: found 1llegally keepmg 2 sefs elephant tusks unauthorlsedly in his house “Vlsmaya ~

_1n Thevara Vxllage by the Income. “Tax authorltles in -a seareh and the Forest
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Department reglstered an occurrence report as OR 14/12 One set of ivory was

procured frorn R9 and R10 and another set of tusks were procured from R8. R7 had

not reported the procurement to the F orest Department He was keeplng the same in

. house unauthorlzedly from 1988 onwards Accordlng to the. complamant R7 used
- his undue 1nﬂuence w1th R1 and had procured an illegal order to withdraw the case

'W1thout any further 1nvest1gatton regardmg the or1g1n of the tusks: and owmg to the

undue influence w1th R1 to 6, R1 to:6 had abused their official position as public

servants and had even permltted Sr1 Mohanlal(R7) to declare the an1ma1 trophy by

- 1ssu1ng a special order only for the purpose of Sr1 Mohanlal and there after granted af,
- certificate of ownershrp v1olat1ng the. provrsmns of' w11d hfe (Protectlon) Act 1992.

" According to the complainant, if such _an offence was commrtted by and ordinary

. man, he'would have been incarcerated By arrest and detention in Jail stating it as a

serious offence. ‘But the F orest‘ Dep'a:f‘t"rnent”had treated Mo’hanl‘al differently in

violation of Act 14 of the constitution that “all are equal before law.”

2. Perused the complalnt and varlous documents produced by the petltroner/ :

‘-complamant The provrslons of the W1ld hfe (Protectlon)Act 1972 clearly prohlbltsjf :

- }acqursmon, keepmg, rece1v1ng, selhng or otherw1se transfer of any ammal obJect [

trophy etc., exoept w1th the prev1ous permrssron in wrltrng of the chref w11d life

- '_"warden or the authonzed ofﬁcer (S 40(2)

3. 8. 40(2A) states that no person other than a persion hav1ng certlﬁcate of

ownership, shall after the commencement of amendlng act (2003) acquire, rece1ve

keep in _hrs custody any animal articlé, trophy. of animals mentloned in schedule I

~ and IT except by way of inheritance (the alleged offence is'a continuing offence).

4. 8. 40(2) (B) makes it mandatory to. declare any mher1tance within 90 days '

of such 1nher1tance to the ch1ef wﬂd hfe warden and the provrslons of S 40(1) 41, 42 o
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of the act will apply tov_suchjdcclaration. S.40(4) is *an,enabling provision to the State-

government to require such pcrsons, to notify the possession to the Government.

5 - S.41, and S. 420f the wrld life (Protectron) Act states how to proceed on
makrng such a declaranon before the Forests and wrld life Department Under S.41 v‘
an enquiry has to’ he conducted as to whether the possessmn was: legal and 1nventory- .
has to be prepared regardmg the property declared by the authorrzed ofﬁcer S.42

clearly states that the wild hfe warden can lssue a certrﬁcate of ownershlp only

“if the possession is found lawful Here it seems that no proper enqurry was ;

conduoted as to how R7, 8 and 9 got. mto possesswn of these elephant tusks. It is |

clear that R7 ‘has v1olated the provrsmns of wrld hfe (Protectron) Act The

?\ | declaratlon does not contain anythmg as to how R7 came into possession of the
contraband Only if possessron is legal it can be accepted by the wild life warden
: There cannot be any special consrderatron grven to R7 because he is a recrplent ofa

national award. On gomg throUgh the complamt and documents filed, I find

"that the withdrawal as well declaratlon and - grantmg of ownershlp certlﬁcate‘ IR

. ‘was done at the mstance of Rl the then forest mmlster m favour of R7 to 9 2

.»y The mam allegatmn is: that Rl and others had consplred thh R7 to 9 and hadk e

abused the ofﬁcral posmon in, grantmg beneﬁts 10 R7 to" 9. The forestfi*ﬁ

'department at ﬁrst was agamst 1ssumg an order for declaratlon of the tusks R

held by Mr Mohanlal It was at the mstance of Rl the file was again put up for

grantmg an order for declaratlon as per advice of Rl(vide order dt 19.11. 15)

6. At this stage there is no sufﬁcient material to show that RZ to 6 had

actively participated in granting the benefits. i'

7. A prehrnmary enqun’y 1s necessary to ascertarn whether Rl had in. fact .

- abused his ofﬁc1al posrtron as, Mrmster in gmng a dy?’erenz‘zal treaz‘ment to R7 to 9

, - as alleged in the complaint.
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\ ‘ . 8 So, I am forwardmg tne complamt to the Dlrector, VACB
‘: . Thlruvananthapuram to conduct a Qllle Verlficatlon of the allegations made
\' against RI1 and 7to 9 in this case. The enquxry officer will also. ascertam whether
\ - . any other pubhc servants are mvolvecv ‘and whether there - are grounds to proceed

further -

o 9‘.-"vl“he report-willﬂbe filed on or b@afere_.'1.6.12-.2016“.

| -~ Pronounced in the operi court this the 15™ day of October, 2016.
Sdr- |
P.MADHAVAN
b Enquiry commissioner and Special Judge

- MUVATTUPUZHA

“(True Cctjpy;‘wj;_




WWW LIVELAW.IN

Epw/e// P
” cr sy L
!
//: " \‘\‘V.\ K
/
/ | GOVERNMENT OF KERALA
Abstract »
Forest and Wild!ife De pawnent— Declaration of Eltphant Tusks possessed by Dr. Mohan Jal
Fa4 Chorus, Kochar Road, Sabthamanf‘almn ‘Thirdvananthapuram - Pulm gion granted
under Sec 4 )(J) of the Wildlife-Protection Act, 1972 - Orders issued. '
| FORESI & VVILD L{F (D) DEPA RTVIENT |
GO Rt) N0.538/2015/F &WLD I v_ 1h1ruvanantk apuram Datec 16 12 2013
Read @ 1) Letter. FNo.1 7/2OIS/WL dated 29/4 /2013 from MmHtry of Enwronment and
: - Forest addressed to:Di. Mohanlal
2) Letter dated 01/06/2015 hom Dr. Moh anlal _ o
3) Letter No. BDC 2- 504/2014 dated 17, 10.2015 and 14.12.2015 from the Chiel" -
Wildlite Warden, Kerala - S o
L As per letter mad as 1% paper above Inspector Géneral of Forests (Wildlife) Ministry
\’\'")/ _of Environment, Forest anfd Clii‘nété Change 'i-n‘fb:r:rraéd’ Dr. Moihan.l'al tha't .‘fp/'e.S'erzz‘zf)» the
b\a /L.:/'z'rz/"'s[m has initiated « 70v/ew of Wild JZ/k Pr areuzo;z /Zc[ [972 and VOL// /eg/ues[ along

SN

wz/h similar other /(zquests wmzld Z)e COVZ?[C{J ed c/wmg the ruwew pf ocess. /n l/ze mea/zumc'
you may also'like to take up Z/ze mm[ez W/Z/l the foncemzwc/&me Gover rzmmr/(,/zze/ th//z/c

->\] \;I-f’f‘[’ff"'dei‘a with respect to sub S'ecfz'ozz(‘-’/) wnder Section 40 of the Wz‘ld!z‘fe Protection

e

/ - As per letter read as 2 " paper ¢ above Dr. Mo Jmnlal informed that the license of the

Ko
e

a{"\bv Ld’%mnt Fusks in his possession 13 hdd by his friend and the same is not registered in his

afl:\:-:\ s " : . i
name, [io1s also informed that the Inspector General of Forests (Wildlife) in a letter

~addressed to him has shared his concern along with other citizens who could not declare the

Tl wildlife Stock within the stipulated time peviod and informed that hig request has grounds

bo be considered during the veviow of Wildlif Protection Ak 1972
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(Wildlife) mtormm that as per Sec 40(') of hc W Idlife Protection l\L 1972,

i
L

since the Cmtra& Govemment vxd
)

As 'per letters read as 3% paper upwe_” T h

lhu Prmmpal Ch1e Lonservator ot korcgts (Wl dhn) al so mtmmm that

Bt P2/

‘\ ‘;\‘ "N"
i “'\lu'\,

\>rm< 1pa b,hxc[ Conservator ot Forests
I \ N

hc Staie

‘bovemment is competcnt to iSsue nOtlfch‘le)n Lox declammon ofAmmal 1(1 ammal article ,

(R

-~

Iéﬂtte.r"s ceail as 1s peiper abo‘ve has' di’rected‘ the ﬂpp“wm

to tal\u ur) Lhc mattex With the State Govwmmcnt unde( Sec 40(4) ot the \/Vll( 1if € Pm tection

‘.

[\(_t 19 the Stwt@ C ov:mmvnt may .o
i M_:mit.}i;ng.to ivory a.rti:ﬁ‘act and ‘tu&k_‘s. o

Govetnment t Ve e,\am‘in‘ed the me *ex in deteil

[

f
Mohaalal to dec |

o Dr. lare " the E.l ep

Warden/&uthorized Officer under subs

e
H

ant

ecilon (4) of Section ¢

,u ¢ fOr issuing notlhca 1on under Sect] tion 40( b

‘and are pleased to grant permission

tusks: with him to the - Chief m'c’hh

40 of th@ Wile H fe pmtr‘ct wn

Aet;19‘7_2",.wi’th'm30" days from-the (fia_'te,»O'ff this order,

o /.f.‘./ . | CLE T
s Tt o ‘
" The Principa l Chief Conservator of ¥ owd
Dr. Mohantal L B4 .C horus, Kochax Roui,

The Ac«,om‘“mt General (Aud NS E) "
The Web and New Media; [&PRD

Stock F le /O[ﬂcu Lovy T |

w Forwardgds

('.By‘ order of the Govern or),

P.VIARA PANDIYAN
r\ddltmncxl Chief Sec,rmdrv 10 Gov .

xic) Ihuuvcumn hapuram
asthammgalam Fhuuvanan thapuram
“hiruvananthapuram,

(Wl
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR, JUSTIGE B.KEMAL PASHA
MONDAY, THE 29TH DAY OF FEBRUARY 2016/10TH PHALGUNA, 1937

Crl.MC.No. 3318 of 2012 ()

MiP.NO. 1259/2012 OF JUDICIAL FIRST CLASS MAGISTRATE COURT-1,
PERUMBAVOOR -
OR:NO.14/2012 OF MECKAPPALA FOREST STATION

PETITIONER/PETITIONER:

ALL KERALA ANT! CORRUPTION & HUMAN RIGHTS

PROTECTION COUNCIL, REG. NO. CA -597/8,

REPRESENTED BY ITS PRESIDENT ISSAC VARGHESE,

POST BOX NO. 29, METTUPALAYAM STREET, HEAD POST OFFICE,
PALAKKAD DISTRICT.

BY SRLTASHAJ!,SENIOR ADVOCATE
ADV.SRLMANSQOR.B.H.

RESPONDENT(S)/RESPONDENTS:

1. MOMANLAL,
CINE ACTOR, 'VISMAYA', HOUSE NO. CC 56/2161,
VIDYA VIHAR ROAD, THEVARA,
ERNAKULAM DISTRICT - 682 013.

2. K. KRISHNAKUMAR,
'NAYANA', THRIPUNITHURA,
ERNAKULAM DISTRICT - 682 306.

. 3. PN. KRISHNAKUMAR,
HILL GARDEN, HOUSE NO. 127,
KUTTANELLUR HOUSING COMPLEX,
THRISSUR DISTRICT - 688 001,

4, THE DIVISIONAL FOREST OFFICER,
P.O. KODANADU, MALAYATTOOR, KERALA - 683 587.

5. STATE- REPRESENTED BY THE PRINCIPAL CHIEF CONSERVATOR OF
FORESTS (WILD LIFE} GOVERNMENT OF KERALA,
VAZHUTHACAUD, TRIVANDRUM - 695 014, ;
REPRESENTED BY THE PUBLIC PROSECUTOR,
HIGH COURT OF KERALA, ERNAKULAM.

R1 SRIL.M.K.DAMODARAN,SENIOR ADVOCATE
ADV. SRLK.R.RADHAKRISHNAN NAIR
R4 & R5 BY ADVOCATE GENERAL SRILK. PDANDAPANI

THIS CRIMINAL MISC. CASE HAVING BEEN FINALLY HEARD

ON 29-02-2016, THE COURT ON THE SAME DAY PASSED THE
FOLLOWING:
stis
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During the course of an income tax faid at the
house of Dr.Mohanlal, a well known cine artist, four elephant
tusks were found at his residence. 'Th_e matter was reported
to the forevét officials and consequéntly, on 21.12.2011, the

Deputy Range Officer of the Malayattoor Forest Station and

party conducted a search at his house and found four
elephant tusks. Since he had no authorisation to 'keep
those elephant tusks in his poSsessidn, OR No0.14/2012 of
Meckappala Forest Station was régistered against him. It

seems that-even on the registration of the océur'rence

report, the contraband articles were entrusted to the 1%
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CrlM.C.3318/2012

respondent herein, after the seizure.

2.  Heard leamned Senior Counsel Sri.T.A.Shaji for
the petitioner, learned Senior Counsel Sri.M.K.Damodaran
and Sri.K.R.Radhakrishnan Nair for the 1% respondent and
Ieamed Advocdte General Sri.K._P.Déndapani for the Statg.

3. The learned Senior Counsel for the petitioner Has
challenged the aforesaid action of the forest officials in
handing over the contraband back to the 1% respondenf,
after the seizure, by alleging that it is in contravention of the
provisions of Section ‘50(3A)‘ and 50(4) of the Wildlife
(Protection) Act, 1972,

4. Presently, it seems that tﬁe Government of Kerala
has issued an order as GO(RT) No.538/20115/F & WLD,
Thiruvananthapuram, dated 16.12.201’5 Qnder Section 40(4)
bf the Wildlife _(Protection) Act, 1972 by granting permission
to the 1¢ respdndent Dr.Mohanlal to declafe the elephant
tusks with hirr\ir to the Chief ‘WiIdIife Warden/Authorised

Officer under sub-Séction 4 of Section 40 of the Wildlife
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~ (Protection) Act, 1972, within 30 days from the date of the
said order. Therefore, presently, the possession of the
aforesaid elephant tusks by the 1% respondent has become
legalised through the aforesaid Government Order issued
under Section 40(4) of the Wildlife (Protection) Act, 19727
Matters being so, there is absolutely nothing to interfere with
the matter at present, in view of the said Government Order.

5. The learned Senior Counsel Sri.T.A.Sh‘aji has
submitted that this order should not stand in the way of
proceeding with the matter with regard to the jegality of the
possession of those things by.the 18 respondent as on the
date of seizure. Of course‘, this order will not stand in the
way of proceeding further with the matter, if so advised.

Crl.M.C. is disposed of accordingly.

SdJ-
(B.KEMAL PASHA, JUDGE)

aks/29/02
/I True Copy //

PA to Judge
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ANNEX1  COPY OF THE ORDER DATED 13/09/2012 IN CMP.NO1259/2012 IN
O.R.NQ.14/2012 OF MECKAPPALA FOREST STATION ON THE FILE OF
JUDICIAL FIRST CLASS MAGISTRATE NO.1, PERUMBAVOOR.

ANNEXH  COPY OF THE REPLY DATED 07/09/2011 ISSUED BY THE 4TH
RESPONDENT ON PETITIONER'S QUERY.

ANNEX Il COPY OF THE MAHAZAR DATED 21/12/2011 ISSUED BY THE 4TH |
RESPONDENT TO THE PETITIONER UNDER THE PROVISIONS OF THE
RIGHT TO INFORMATION ACT.

ANNEXIV ~ COPY OF THE REPLY DATED 31/03/2012 ISSUED TO THE PETITIONER.

ANNEXV ~ COPY OF THE COMPLAINT DATED 02/04/2012 PREFERRED BY THE
PETITIONER BEFORE THE FOREST RANGE OFFICER, KODANAD.

ANNEXVI  COPY OF THE CMP.NO.1259/2012 FILED BY THE PETITIONER IN
OR.NO.14/2012 ON THE FILE OF JUDICIAL FIRST CLASS MAGISTRATE
NO.1, PERUMBAVOOR

ANNEX VIl COPY OF THE STATEMENT DATED 09/07/2012 FILED BY THE
DIVISIONAL FOREST OFFICER, MALAYATOOR IN CMP.NO,1259/2012

ANNEX VIl COPY OF THE FORM NO.1 SEIZURE REPORT DATED 12/06/2012
PREPARED UNDER SECTION 52 OF THE FOREST ACT, 1961,

RESPONDENT'S ANNEXURES: NIL

ITRUE COPY/

PA.TO JUDGE
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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR. JUSTICE SUNIL THOMAS
THURSDAY, THE 15TH DAY OF JUNE 2017/25TH JYAISHTA, 1939

WP (C) 'No. 35610 of 2016 (A)

o i i o S o i v Gt et it

PETITIONER:

- g - 1

MOHANLAL,

SON OF IATE VISWANATHAN MAIR, VISMAYAM VEEDU,
THEVARA, ERNAKULAM, NOW RESIDING AT

'SREE GANESH', RAJIV NAGAR,

ELAMKKARA PO, KOCHI

BY ADVS.SRI.M.K.DAMODARAN (SR.) .
SRI.K.R.RADHAKRISHNAN NAIR

RESPONDENT (8) :

- oo o ot 1 2 o o

1, A.A,POULOSE,
SON OF AUGUSTINE, ANTHICAUD HOUSE,
UDYOGAMANDAL PO, ELOOR, ERNAKULAM, PIN 683501

2. STATE OF KERALA, ,
* REPRESENTED BY THE ADDITIONAL CHIEF SECRETARY (HOME),
GOVERNMENT SECRETARIAT, THIRUVANANTHAPURAM 695001

3. THE DIRECTOR,
VIGILANCE AND ANTI CORRUPTION BUREAU,
THIRUVANANTHAPURAM 695001

Rl BY ADV. SRI.M.V.LALU MATHEWS :
R2,R3 BY SENIOR GOVERNMENT PLEADER SRI SUMAN CHAKRAVARTHEY

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD
ON 6-04-2017, THE COURT ON 15~06-2017 DELIVERED THE
FOLLOWING:

BCHIBIT P-4,
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SUNIL THOMAS, J.

..................

..................

Dated this the 15" day of June, 2017

JUDGMENT

‘The petitioner herein is an acclairhed cine artist. On
22/7/2011, the Income Tax Department conducted a raid in the
house of the petitioner herein and found fou.r elephant tusks kept
there. The matter was immediately reported to the Forest
Department. It was found that the petitioner did not have the
requisite licence to keep the tusks in. éustody. Hence,r OR
No.14/2012 was registered by Mekkapala Forest Station, Kodanad
Forest Range.

2. In the meanwhile, Ext.P1 complaint was laid by the first
respondent herein before the court of Vigilance and Special Court
and Enquiry Commissioner (V & ACB), Muvattﬁpuzha, against the
petitioner herein and nine other persons, including the then Forest
Minister. It was alleged that after the iﬁterception ofl the elephant
tusks, no legal action was taken against the petitioner herein.

vThough, 0O.R.N0.14/2012 was registered, the petitioner herein was
not arrested. One Anil Kumar had submitted complaint to the City
Polflce‘ Commissioner, who forwarded it to the Assistant,‘
Cdmmissioﬁer for enquiry. The Assistant  Commissioner hadw

submitted a report. It is alléged that, no action was
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recommended. FIR was also not registered. The petitioner herein
was not arrested in spite of lapse of 50 months. Thé petitioner also
did not declare the possession of the tusks within the time granted
by the Government. Much later, the accused had filed an
application dated 14/1/2016 before the Minister for Forest to
exempt him from the prosecution. It was alleged that Ext.P5
Government order was issued permitting the petitioner herein to
declare the articles, which were not in accordance with law.
According to the complainant, the petitioner herein is stated to |
have  purchased the tusks from three persons arrayed as
respondents 8 to 10 in the complaint. The second respondent was
the then Secretary to the Government, Forest Department and
third and fourth respondgnts in the complaint were the officials
under the Forest Department. The City Police Commissioner and
the Assistant Commissioner were Aarrayed as 5" and 6%
respondents. It was alleged that a]l of them had colluded to save
the petitioner herein from criminal prosecution both for violation of
the provisions of the Forest Act ahd the Wild Life Protection Act.
It was contended that, assigning the asset of the State to an.
individual resulted in loss to the exchequer and consequently,
amounted to a corrupt practice as provided ﬁnder the provisions of
Corruption Act. Hence, necessary action'was sought against the

respondents mentioned in the complaint.

3. The Special Judge (Vigilance), by Ext.P2 order held that
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materials on record did not disclose that the respondents 2 tb 6 had
actively participated in granting any benefit to the petitioner
herein. However, the coﬁrt held that, on perusing the complaint
and the documents filed, Ext.P5 order was issued at the instance of
the first respondent in the complai_nt, who was the then minister.
It was held that under section 42, wild life warden can issue
c;ert:ificat;e of ownership only if the possession was found lawful.
No p,foper inquiry was conducted as to how respondents 7 to 9 got
into possession of the elephant tuSkS. it Wés also held.that, it was
at the instance of the first respondent that the file was again put
up for granting an order for declaratioh_ as per the advice of the
first respondent, According t‘o the Vcourt, it was necessary to
ascertain whether first resgbndeht had in fact abused his official
position as Minister in giving preferential treatment to respondents
7 to 9. Hence, the Director, VACB, Thriuvananthapauram was
directed to conduct quibk verification of the allegations made
,ag'ajinst the first respondené and respondents 7 to 9 therein. The
above ovrde.r along with Ext.P1 complaint is under challenge in this
writ petition.

| 4. Heard the iearned senior counsel for the petitioner,
learned couns'el‘ for the first respondent/complainant and the
learned Public Prosecutor. Examined the records.

5. Essential facts are not in diépute. A perusal of Ext.Pl

complaint shows that the crux of the grievance of the complainant
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was that, in spite of the registration of OR, no further éction was
taken by the Forest Officials. Crime was also not registered by the
police pursuant to th‘e report of the Assistant Commissibner, Tt
was alleged that Crime was not taken against the petitioner under
the purported influence of the petitioner herein and thereby the
Government officials made monetary gain. The further allegation
was that by legalising the possession of tusks, the Minister and
officials gave preferential treatment to petitioner and thereby
gfained pecuniary benefits and state suffered financial loss.

6. Countering the above, the petitioner hereinb contended
that, Ext.P1 complaint was set up at the 'in;stance of the persons
who were inimical terms with the petitionér herein. = There w.as.
absolutely no corrupt practice involved, much less any illegal act. |
Pursuant to the complaint given, a crime was registered before the
JFCM, Perumbavoor. Two other proceedings were initiated at the
instance of the persons who were in inimical terms with the
petitioner herein, ;w_hich has resulted in Exts.P3 and P4 orders of
this court. Haviﬁg failed in their attempt, they have set up the
petitioner to spite the petitioner herein. |

7. Ext.P5 is the Government Order issued by the Government
permitting the petitioner herein to declare hisvarticles legally. The

b
above order was issued under Section 40(4) of the Wild Life

Protection Act 1972 as GO(Rt)N0.538/2015/FAWLD
Thiruvananthapuram dated 16/12/2015. As far as Ext.P5 order
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stands, the legality and validity of the order cannot be challenged
before the :Vigilance Court. It can only be challenged in a
proceeding before the Constitutional Courts under Article 226 or
Article 32 of the .Coﬁétitution of India. The s‘tan‘d of the Government
appears to be that the claims of thé petitioner regarding the
legality or ot,herwisg of poséession of the tusk was found to be
acéeptable by the competent authority‘under the Wild Life Act. As
long as the Governrhent Order legalizing the possession of the
elephant tusks with the petitioner stands, no investigation or
enquiry can be ordered by the Vigilance court into the justiciability
of the order or the circumstances that resulted in the order issued
uﬁder the authority of thé Governor of the state. |

8. The specifié contention of the first respondent herein wa;‘lsv
that, the Minister and thé Government officiais‘ flouted therlaws,.
gave preferential treatment to the petitioher and thereby deﬁved
pecuniary advantage and fesulted 1n consequent loss to the
Exchequer. According to the court below, “the withdrawal,
declaration and granting of ownership certificate was done at the
instance of Minister in favour of respondents 7 fo 9”, Ext.P5 order
itself reveals that the vpetitibner waé advised by the Ministry of
Environment and Forest to take up the Inattrer with the State
Government under Section 40 of the Wild Life Protection Act 1972.
Ext.P5 shows that the Government examined the issue in detail and

decided to grant permission to the petitioner to declare the
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Elephant tusks with him to the Chief Wildlife Warden/Authorised

Officer under section 40(4) of the Act. Hence, for the purpose of

quick verification, holding that the first respondent alone is liable
to be proceeded for, in the absence of prima facie material that the

Minister acted independently and contrary to the stand of the

Department will be prejudging the issue.

9. It appears that one Anilkumar had filed
Cr.M.P.No.641/2014 before the enquiry commissioner and Special
Judge, Thrissur alleging that the then Forest Minister was hand in
glove with the petitioner heréin to save him from the consequence
of illegal possession of elephant tusk and that the minister,
é,bntrary to the duties attached to the office at the relevant time,
had gone out of way to do favour to the the petitioner herein, in
relation to the seizure of the contraband articles from his house.
The complaint filed by Anilkumar was dismissed by the Vigilance
court holding that the matter was pending before the Judicial First
Class Magistrate Court. This was assailed by one Pramod in O.P.
(Crl) No.1896/2013. A Learned Single Judge of this Court by
Ext.P3 judgment dismissed the complaint, inter alia, on a finding
- that criminal prqceedings have also been initiated and the FIR has

been filed before the JFCM, Perumbavoor. It was also found that

the above proceedings initiated by the complainant was not one

involving public interest and was a clear case of misuse of the

provisions. The court dismissed the writ petition holding that

Pt P-h/
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absolutely nothing was produced by the complajnant to prove that
there was any instance of the officials concerned acting in a
manner against the law. It was held that there was nothing to show
that the Minister favoufed the petitioner herein. There was also
nothing to show that they h’ave acted in breach of trust reposed on
them. |

10. Another proceeding was initiated by one Anti Corruption
& Human Rights Protection Council by filin-g‘ M.P No.1259/2012 ‘
in the Judicial Firét Class Magistrate Court -lPerumbavoor in ORf
No. 14/2012 challenging the action of the Forest Officials in."-
handiﬁg over the tusks fo the peﬁtioner ‘herein on a premise that
it was in contravention of the proviksions of Sections 50 (3A) and 50
(4) of the Wild Life (Protection) Act 1972. That application was
diszhissed which was | challenged in Crl.MC.N0.3318/2012 . By
Ext.P4 order, anolher Hon'ble Judgé of this Court held that pending
the proceedings, Ext.P4 order (which is Ext.P5 in the present
proceedings) was issued by the\ Gol/ernment of Kerala granting
permission to the petitionet herein to declare the elephant tusks
with him to the Chief Wild life Warden/Authorised officer under
section 4 (4) of the Wildlife (Protection) Act 1972. Hence it was
held that there was nothing to be interfered with, in view of the

Government Order.

11, Evidently, the first respondeht herein has approached

the Special Court invoking its jurisdiction, as a matter of public
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interest. ~ On two earlier occasions, the action of the Forest
Authorities was under challenge before the two separate
authorities and both have held in favour of the Government,
evidenced by Exts.P3 and P4. In Ext.P3, it was held that in the
complaint in that case, there was absolutely nothing on record to
show that the State or its officers acted in breach of the trust
reposed on them contrary to the public truét ddctﬁne. In the
present complaint also the issues were once concluded by Exts.P3.
and P4. However, by Ext.P4, the right to challenge with regard to
the legality of possession of the articles as on the date of seizure
was kept open. However, that is not challenged in the present
proceedings. The Special Court, on an evaluation of the materials
placed before it, had concluded that, there was no material to show
that accused 2 to 6 in the complaint, who were the officeré under
» the Government have misused the authorities. On the other and,
: the court arrived at a conclusion that prima facie tbhere were
materials to show that the then Minister had acted in collusion with
‘the petitioner herein to protect him. Evidently, the Government
- acts through its officers and the very order by which the officers
who were exempted from the scope of enquiry kand harping on thé
minister alone itself militates against that part of the order by
which enquiry was ordered against the first' 4respondent and the

petitioner herein and few other private parties.

12, It seems that the complainant did not have a case that
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Ext.P4 order was the product of a corrupt practice. Absolutely no
ground was made out in the complaint challenging the vice of
Ext.P5 or the process 6f Govérnmental action which led to the
Govérnment.al Order, Furﬁher, Ext.P5 1s not under challenge in
any ofhar proceedings.k As long as Ext.P5 stand and the
cons'equential décla,ration of the : items, an enquiry into the subject
matter of Ext.P5 (;an‘ énly be Considered as mis conceived one. ‘It
was also held by this court in Ext.P4 that, once the declaration is
made there is absolutely nothing to be interfered it again. The
allegatiéns raisedlby the first respondent are vague, bereft of any
details,generalised and coufts'canﬁot be called upon to venture
into a fishing expedition or a roving enquiry on the basis of mere
suspicion entertained byv a person to find out whether any corrupt
practice is involved. th is also to be noted that the criminal
proceedings are already pending. I feel that, in the light of the
abbve, it is only to be held thét, the process of Government action

being not under challenge, on vague allegations. Ext.P2 order is

not legally sustainable.

13. It was further contended by the learned senior counsel:
for the petitioner that the Vigilance Court, after taking cognizance
of the complaint, and offence alleged in the complaint, instead of
proceeding under Section 200 Cr.P.C. in Chapter XV of Cr.P.C.
after examining the complainént on oéth and the witnesses present,

had invoked under Section 156(3) Cr.P.C.by deleting accused 2:to
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4, holding that there is no sufficient materials to implicate them. It.
was argued by the learned senior counsel that the Vigilance Court
has reverted back to Section 156 (3)7 of the _Cr.P.C.,which was
illegal. The learned senior counsel relied | 6n the decision in
Balasubramanian K.S.v Biju Kochu Paul émd another 2016
(3) KLT 220), to support the contention. If I feel that the above
decision applies to the facts of this case. |

14. In the light of the above, it is only to be held that Ext.P2
passed by the court below is not legally s_ustainable. However,no
observation is made regarding the pending criminal proceedings or
the legality of possession by the petitioner as on the date ofk actual
seizure. It is also made clear the vice of the Governmental action
leading to Ext.P4 is also not considered in this proceeding.

In the above circumstances, Ext.P2 order is not legally
sustainable and is liable to quashed. It is dbne accordingly. The

writ petition is allowed and all further proceedings pursuant to

Ext.P2 stand quashed.
sd/-

SUNIL THOMAS
Judge
dpk

/true copy/ PS to Judge.
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APPENDIX

PETITIQNER(S)' EXHIBITS

EXHIBIT Pl TRUE COPY OF THE COMPLAINT CRL.MP. NO. 739/2016 DATED
13.06,2016 FILED BY THE 1ST RESPONDENT BEFORE THE
COURT OF THE ENQUIRY COMMISSIONER & SPECIAL JUDGE
(VIGILANCE) MUVATTUPUZHA

EXHIBIT P2 TRUE COPY OF THE ORDER IN CRL.MP.NO. 739/2016 DATED
15.10.2016 OF THE COURT OF THE ENQUIRY COMMISSIONER &
SPECIAL JUDGE (VIGILANGE) MUVATTUPUZHA

EXHIBIT P3 TRUE COPY OF THE JUDGEMNET IN OP.CRL, NO. 1896/2013
DATED 18.06.2013 OF THIS HON'BLE COURT

EXHIBIT P4 TRUE COPY OF THE ORDER IN CRL.MC. NO, 3318/2012 DATED
29.02,2016 OF THIS HON'BLE COURT

EXHIBIT P5 TRUE COPY OF THE GOVERNMENT ORDER GO (RT)NO.
5387/2015/Fs WLD THIRUVANANTHAPURAM DATED 16.12.2015

RESPONDRENT (S8) ' EXHIBITS NIL

T o e - Ty 4 S = e e e W A e

/TRUE COPY/

P.A.TO JUDGE

. dotemen) Prodisoe d < asbod
M o o Foe /A ?#)& é}ﬂ/wm{é
o BHLS Pl in e PPCY jM
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53842015/ FEWILD of 167 Detember 2015,

This has re(erence to the chO\/E‘ not;-fr_auon of 16‘“ Dc’embef’lS bY the Government Of

Kerala.

for dedcraL 00 - befors* vour good office under
Section 40, J\tb“cw\n (4 for certificate owner:wo ' :

Lnrlo.‘cc} you r_nczy plmase fmd thL Fw..\, the apphrauor. Lnder sectmn clt,l\/ flleth on the
‘articles’ in- deseripsi

{am ql o attachmg Al
DE‘C(JFL\UOH of Tusks

pwtxent hear‘mgi, ‘ro‘ ided.
Thanking.you

Yours Faithfuly

MOHANLAL

Encl The application.
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Place: Cocnm
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T :Premises where

kept -

B 37cms
B2-37 cms

‘Lunoth--(outer
| d'mensions)-
.l Bi-125.cms
57 122 cms

'ba‘;e/ bottom)

.’,\Nc ght (m

S0 (RO No,

Dated
16.12.2015

. Certificate of
i Ownershnp 1
No.WEL2: 3903/86

dated 12.09.1686

(,4»-

.GO (Rt) No.
|:538/2015/FaNLD.

Dated

116.12.2015 .

Declarahon by
Dénor.dated
04.09:2013

- Both the Sets (7
- pairs-/ 4 no.s)
arein:’

OL5/FAWLD.

[ Vidhava Vinar .
“ Road,"

| pin-682:013

| Kerala:State

Thevara‘ (,ochm ]

Ernakulam Dist.

-~
{

2:are Right Tfflské
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4.9.2011
Tripunithursg

K.Krishnakumar,

Nayanam,

N.F.Gate, Tripunithura,

Kochi - 682 301. . ‘ !

To o s
The Chief Conservator of Forests and Wild foe,
Kerala State.

Dear Sir,

Sub:- Ownershxp of 1 No Dressing table thh one oval shape
mirror ﬁtted on 2 Nos. Ivory.

This is with reference to the above mentioned Dressing table fitted

with 2 Nos. Ivory and an oval shape mirror, found by the Income Tax

Ty »authormes in Mr.Mohanlal's residence at Thevara Ernakulam.
'_ Please ‘note that I am the ‘exclusive owner of this Dressmg table
‘and the same was in my house for the last 28 years.
1 havc purchased this piece from Mrs.Nalini Radhakrishnan,
re 1d1ng at Sterhng Apartments Chennai in the year 1983. :1 have
."'purcha‘sed it for a sum of Rs.60,000/- (Rupees sixty thousand only\ and
the péyment was made by cheqtie»through my NRE account.
1 am told by Mrs.Naﬁni Radhakrishnan that this piece was
inhe}ited by her father in law w'h;;se fatherAwas then Maharaja of Cochin.
- The dressing table was sent to Mr.Mohanlal in the year 2008, to be
kept in his safe custody at his Trivandrum residence as 1 was planning to
demolish my residential building at Tripunithura, Kochi.

In case you need any further information regarding this matter,

will be glad to provide the same to you at any time. My contact
N0.09746 593919, 9388861616.
Yours fajthfully,

(}%mu Qfm,eo/p v#ﬁ_g&wk vooleczscl %
mﬁw/'w Sheher P-T i Tha bﬁ[,g/@/&w«a
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FORM NO.16 i‘]2 :
CERTIFICATE OF OQOWNERSHIP

: ; {Section 40(4) ‘
NO. BDC2-504/14

g y Office of the
OCT.No. 01/2016

* Principal Chief Conservator of Forests (Wildlife) &
Chiefl Wildlife Warden, Kerala

Dated: 16 ,01,2016

Sub: . Declaration from Dr V. Mohanle!, Vismuya House; -CC 26/2802, Vidhaya
Vihar Rp‘a_zj, Thevara, Cochin, Lrnakulam Dist,vgxemla. 682013 for getting
the Ownership Certificate of the Tusks o6f died elephant named
“Krishnankutty” i ‘ ' '

Refl: ‘

1 GO (Rt) No:538/2015/F & W1D Dated: 16.12;2018.

2 Declaration dated 30,12.2015 from Dr V Mohanlal ,Vismaya House, CC

26/2802; Vidhaya Vihar Roud, Thevara, Cochi !','Ernakulum Dist,
Kerala 682013 T ‘ 1 :

3, laventory Report No E2:43
Forest ($F) Ernakulam,

/¥5 dtd 7.1,16 of Assistant Conservator of

nandal, Vismays/House, CC 26/2802, Vidhaya Vilas

Dist, Kéra;i‘a. 682013 has andes hig
% animal articles/ trophies specified in Schedule

It is hereby cerufied that e
Read, Thevara, Cochin, Erng
control/custody/possession the fol
of the Wildlife {Protection) Act, 1972

Ttems inclﬁdi’ixg specics Dime‘nsi’on,wi‘f?v_ She ace where kept ] Identification !
from which derived - .2 description marke, : _
: of aital I any. v
i i .
- co)
: - - 2 [ ,
Animal Articles Dimensiog o % ‘i
. o S i
Right Tusk | L2 | A
| Length:128 | Leagthilzo | T - w:may”?ﬁiﬁif ' ! {
. cm ' .M ’; RLALM 3 L
L. Tusks of captive Girth: 36 cm | &t 36 %’ 6&56/2%?3’ : i
" clephant named ] e g Vi ,ay;h ar | |
“Krishnanitty” R e ,f%"“-‘il Thevara, : | !
Specics Elepha g | Gochin, e f
(Specles bhas o | Ernakalam Dist | CCT-1/16 ‘ {
maximus) B | Rerala 682013 | s
‘ o 2 ;
2. Dressing table fifted | LeagthiIZ2 ~idapthiss |- g i !
1 with two Nos of ivory - cm : Ciem g : :
(Species Eiephas Glrth: 37-¢m | Glrth: 37 l : i
maximus) i » jcm : DA i

The certificate is 1ssued to Dr V. Mohauls!, Vismaya Housé, CC 26/2802, Vidkaya Vihar Road,
‘Thevara, Cochin, Ernakulam Dist, Hersia 682013 in conseéquence to the deglaration ar
GORYN0:838/2015/F&WLDDated: 16. 122015, ’

G.Harikumar, {F3
forest Head 0‘“":’”' : Printipal ChiefiConservator of Forests (Wildlife} &
Vorhyrhon! Chlef Wildlife Warden, Kerala -

aﬂhivuvonhmhupmumd A
!

RE

dAw O o e Copy 9 %M/WMMHMM
w Bdiher poE AT PP find fasaaiAR -

Devoesk
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D. No. 190/ 19 Office of the Judicial First
' Class Magistrate III
Perumbavoor
Date : 02-02-2019
RTI - 1/18-19 |
From

The Publi¢ Information Officer,

Judicial First Class Magistrate Court-1IT
Perumbavoor.

To
Shri. A, A, Poulose
S/o. Augustine
Anthicadu House
Udyogamandel P.O.
Eloor, Kochi- 633 501.

Sir,
Sub:  Reply to your application under the Right to Information Act, 2005.
Ref:  Your application dated 1-2-2019.

Reply to your application is given hereunder:-

1. Form II report in O.R: 14/2012 of Meckapala F.S. case has not been
produced before this Court.

2. No intimation is received regarding completion of the above case.

3. The above case is not being called in the court.

4. There is no application pending with regard to the closure of this case.
Seal | Sd/-

Office of the Temp. Court of Judicial- Public Information Officer
Magistrate of the First Class-1II Judicial First Class Magistrate
Perumbavoor Court-III, Perumbavoor

J /»w v a %m %wW/q;%@}j @g biht P9 /mw o askeg
o Ixhibt P-9Ca) & T RPCY Zwu/ fasemci

Dol voes
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