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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) NO. OF 2019

' (UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA)
! [Public Interest Litigation]

BETWEEN

1. Dr. Shah Faesal

2. Javid Ahmad Bhat
....Petitioner No. 1

..... Petitioner No.2

-

o Ms. Shehla Rashid Shora

.- .....Petitioner No.3

4. Mr. llyas Laway

5. Mr. Saif Ali Khan
....Petitioner No.4

6. Mr, Rohit Sharma

....Petitioner No.5

.. Petalusoar No.8
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7. Dr. Mohammad Hussain Padder

....Petitioner No.7
Versus

1. Union'of India
Through its Secretary
Ministry of Home Affairs
North Block,

New Delhi-110001
* .....Respondent No.1-

2. State of Jammu and Kashmir

Through the Chief Secretary

R. No. 2/7, 2™ Floor Main Building

Civil Secretariat, Jammu-180001

Also at;

R.No. 307, 3% Floor, Civil Secretariat, .

Srinagar-190001
....Respondent No.2

WRIT PETITION UNDER ARTICLE 32 OF THE CONSTITUTION
OF INDIA

TO,

THE HON’BLE CHIEF JUSTICE

' ~ OF INDIA AND HIS COMPANION
JUSTICES OF THE HON’BLE THE
SUPREME COURT OF INDIA.

THE HUMBLE PETITION OF THE PETITIONERS ABOVE NAMED

MOST RESPECTFULLY SHOWETH THAT:
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i, The Petitioners are citizens of India and Permanent Residents/State
subjects of the State of Jammu and Kashmir who have preferred this Petition
under Article 52 of the Cén's‘eituffion in the nature of Public Interest
Litigation praying inter alia from this Hon’ble Court for an appropriate v;frit,
orderl or direction declaring Para {(¢)(ii) of the President’s Proclamation
under Article 356 of the Constitution di. 19.12.2018 (hereinafter, “Impugned.
~ Proclamation™) to be unconstitutional and void; for an appropriate writ, |
order or direction declaring the Constitution Order bearing GSR.
SSHEXC.0. 272) dated 5 Aﬁgust 2019 (hereinafter, “Impugned Order C.O..
272", Constitution Order bearing GSR 562(E) (C.Q. 273) dated 6 Augusz
2019 (hereinafter “Impugned Order c.0. 273”), and the Jammu and Kashmir
(Reorganization) Act of 2019 (heremnafier “Impugned Act™) which received
the President’s assent on 09.08.2019 on to be and ultra vires the
provisicns of the constitution of India including its Articles 14, 19 and 21.
The Petitioners herein also challenge the Proclamation issued on 19.12.2018, )
under Article 356 of the Constitution promulgating thé President’s Rule in
the State of Jammu and Kashmir to the extent that it suspends the operation
| of the proviso to Article 3 in the State of Jammu and Kashmir (hereinafter
“Impugned Proclamation™ ) and the extension thereof as approved by
Cabinet w.e.f 03.07.2019 (intluded within the expression “Impugned
Proc}amation”), inter alia on the ground that it violates Article 14 for
having no rational nexus with the, objectd of the proclamation, for being

manifestly arbitrary and for being in violation of the basic feature of

federalism.,
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2. That personal detaiis of the Petitioners before this Hon’ble Court is as

under:



do T T
R N I AR S L s

QR

AN

WWW.LIVELAW.IN

3. That the Petitioners have no personal gain, private motive or oblique
reason in filing the present Petition. The petition is filed for common cause
and the benefits of the society az large.

4. That the Petitioners state that no civil, criminal or revenue litigation
involving the Petitioners, which has or could have a legal nexus with the
issues involved in the Petition is pending.

5. The actions of the Respondents impugned are annexed herewith and

marked as given hereinbelow.

a. A true copy of the Impugned Proclamation dt. 19.12.2018 is

annexed herewith and marked as ANNEXURE-P-1 (from

pg Bl 1o €Y.

b. A true copy of the press release dt. 12.06.2019, extending the

Impugned Proclamation is annexed herewith and marked as

ANNEXURE-P-2 (from pe K410 &7,
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A true copy of the Im}augned Order C.0O. 272 dated 05.08.2019
is annexed herewith and marked as ANNEXURE-P-3(from
pg %6 1o 20,

d. A true copy of the 'Jiﬁmpugned Order C.0. 273 dated 06.08.2019

is annexed herewith and marked as ANNEXURE-P-4 {(from

pg 87 to 8F).

A true copy of the Impugned Act which received the assent of |

the President on 09.08.2019 is annexed herewith and marked as

ANNEXURE-P-5 (from pg 8% t0_{42).

" 6. A brief profile of the petitioners is annexed herewith and marked as

ANNEXURE-P-6 (From[43 to |S3)

7. That fhe Petitioners state that there is no concemc:ed‘- government
authority which could be moved for the reliefs sought for by tﬁe'Petitioners
in the present Petition as the only efficacious remedy li{es before this
Hon’ble Court under Article_?:? of Le Constitution.

8. Thatnthe Respondents herein are the Union of India through the
Secretary, Ministry of home affairs aﬁd the State of Jammu and Kashmir

through the Chief Secretary.
9.  RELEVANT LEGAL AND CONSTITUTIONAL PROVISIONS

The relevant provisions appliceble for the purpose of this Petition are
Articles 3, 356, 357, 368 and 370 of the Constitution of India, the
Presidential Order, Constitution(Appiication to Jammu and Kashmir ) Order

1954 which have been enumerated in the Appendix filed along with the

present Petition.

BRIEF FACTS

10.The factual matrix for the present challenge under Article 32 is as under:

+
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11.0n 09.03.1846, the Treaty of Lahore was executed between Maharaja
Runjeet Siflgh of Lahore and the British Government, resulting in the
transfer of certain territortes to the East India Company. In particular,
under Article 4 of the Treaty, “the Mahargja cedes to the Honbﬁmb[e
Company...all his forts, territories, rights and interests in the hill
countries which are situated hetween the Rivers Beas and Indus,
é}?dﬁdﬁﬁg .rhe Provinces of Cashmere and Hazarah.” A true and correct
copy of the ’frea‘(y of Lahore dated 09.03.1846 is being atinexed herewith

as ANNEXURE-P-7 (At Pages | SYto |5}

12.The Treaty of Amritsar was exscuted on 16.03.1846, Under the said

treaty the, territ_ories ceded to the Fast India Company under Article 4 of

the Tfeaty of Lahore were transferred by the British Government to

e Maharaja Gulab Singh of Jammu. A true and correct copy of the Treaty
;

of Amritsar dated 16.03.1846 is being annexed herewith as

i . ANNEXURE-P-8(At Pages{hl o [66). .

13.  On 30.06.1857 Maharaja Gulab Singh died and was succeeded by his

son, Maharaja Ranbir Singh.

14 The Government of India Act was passed in 1858 after which the
territories formerly in control of the East India Company were vested in the
British Monarch, in whose name India was to be governed. Following the
passage of the Government of India Act, 1858, territories formerly in
possession or under control of the East India Company were vested 1n the
British Monarch, in whose name India was to be governed.

¥5. In 1885, Maharaja Ranbir Sinéﬁ died and was succeeded by Maharaja

Pratap Singh.
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16.0n 30.08.1889, the interpretation Act of 1889 was passed by the UK
. Parliament. Section 18(4) of this Act defined the expression ‘British India’

.as all territories and places within her majesty’s dominions which are for the

time being governed by her majesty through the Governor General of India.
In addition the term ‘India’ was defined under Section 18(5) as * British
India together with any territories of any native prince or chief under the

suzerainty of her majesty exercised through the Governor General of India’.

17.In 1925, Maharaja Pratap Singh was succeeded by Maharaja Hari Singh, the

last ruler of the Princely state of Jammu and Kashmir,

18.0n 20.04.1927. a Notification No.44 was issued wherein the term “State

Subject” by the Maharaja Harl Singh which subsequently became the basis
of the definition of “Permanent Residents” of Jammu and Kashmir under
the Jammu and Kashmir Constitution, and A. 35 A of the Constitution of

India. A true and correct copy of the notification dated 20.04.1927 is being

annexed herewith as ANNEXURE-P-9(At Pages \& - to ]3—! ).

19.0n 22.04.1934, the Maharaja Hari Singh enacted Regulation No. 1 of

Samwat 1991, The Regulation established a Legislative Assembly for the
State of Jammu and Kashmir calied the ‘Praja Sabha’. While certain
légis}ative functions were delegated to the Praja Sabha, the Ruler, Maharaja

Hari Singh, retained supremacy over all legislative, executive and judicial

matters.

20.The Government of India Act 1935 on 02.08.1935 was passed by the

Parliament of the United Kingdom. The Act established India as federation
comprising the Governor’s Provinces, Chief Commissioner’s Provinces and

the Indian States which had or would accede to the Federation of India.

Under section 6 of the Act, the ruler of an Indian princely state was
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émpowerad to execute an instrument of Accession declaring that he accedes
t0 the federation of India subject o the terms of such instrument. Under sub
clause (2), an instrument of Accession was to specify matters with respect to
which the Federal Legislature would have competence to 1egislate..if0r a
particular State and the limitations, if any, on the Federal Legislature’s
powers 1o make laws or exercise executive authorlty over .such State.
Interesting}y, as the State of Jammu and Kashmir was not a part of British
India, provisions of the Government of India Act, 1935 did not apply to it
unless an Instrument of Accession was executed by its Ruler in accordance

&

with Section 6. A True and corrsct copy of Section 5 and 6 of the

Government of India Act 1935 is being annexed herewith as ANNEXURE-

P-10(At Pages (7 to |3-6). -

~! 21.Cn 0;1.09.1939, the Jammu Kashmir Constitution Act was promulgated
While Maharaja Hari Singh retained sovereignty and supremacy over all
legislative, executive and judicial functions, the Act empowered the Praja
Sabha to make laws for the entire State of Jammu and Kashmir or any part
' | thereof (Section 23) subject to certain conditions (Section 24). Further, the
- said Act vested executive functions with Council cdnsisting of a Prime
Minister and other Ministers appointed by the Ruler. The Act also provided
for the High Court (which had been established by. the Ruler in 1928} to be a
Court of Record with jurisdiction to adjudicate upon inter alia civfil suits, and
criminal and Revenue Appeals.
22.The report of the Cabinet Mission on 16.05.1946 was tabled before the UK
Parliament. Under Paragraphs 15(1) and (4) of the Cabinet Mission Plan it

was envisaged that there will be a Union of India wherein the Union would

have control and responsibility over Defence, Foreign Affairs and



WWW.LIVELAW.IN

VO
‘communications, and the states would retain junisdiction over all the subjects
‘ " not céded to ¢he Union.
+ ' 23.The Cabinet Mission issued 4 Memorandum on 22.05.1946 titled *State’s
Treaties and Paramountcy’ which affirmed that follo\:fing the establ.is‘hment
. of an independent government in India, the paramountcy of the British
Monarch over Indian States would lapse and paramount power over thelr
respective territories would return to the States.

24.The Constituent Assembly of India on 22.01.1947 L_manimo}ﬁsly adopted the

Objectives Resolution, which declared the Assembly’s “firm and solemn
resolve  to  proclaim  Indic  as an  Independent  Sovereign
Republic”. Importantly, Paragraph ,(3) of the Objectives Resolution declared
that Princely States that had joined the Union of India “whether with their
present boundaries or with such others as may be determined by the
Constituent  Assembly and z'hereci;ﬁer tccording to the law of the
Constitution, shall possess and veiain the status of autonomous units,

together with residuary.powers, and exercise all powers and functions of

government and administraiion, save and except such powers and functions

¥

as are vested in or assigned to the Urnion... "

25.0n 25.01.1947 the Constituent Assembly of India adopted a resolution for
the establishment of the Union Powers Committee to inter alia draw up lists
of matters included n and interconnzcted with the subjects assigned to the
Union befofe the framing of the Constitution,

26.0n 05.07.1947, the Union Powers Committee submitted its Second Report
to the Constituent Assembly. Significantly, the Report noted at Paragraphé:
“lt iy necessary lo indicate the position of Indian States in the scheme

proposed by us. The States which have joined the Constituent Assembly have

L
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done so on the basis of the 167 May Statement. Some of t/?ém have expressed
themselves as willing to .cede wider powers to the Centre than contemplated
m that Starement. But we consider it mecessary to point out that the
application 1o States in general of the F ederal List of subjects, in Sofla} as it
goes beyond the 16" May Srafememj should be with their consent. It follows

from this that in their case, resicuary powers would vest with them unless

4

they consent to their vesting in the Cenire.”

27 On 18.07.194% the UK. Parliament passed the Indian Independence Act of

1947. Under Section 1(1) of the Act, from August, 15, 1947, two
independent Dominions — Tndia and Pakistan — were to be established.

_ . Significantly, Section 7(1)(b) of the Act stated that following independence,

' the suzerainty of the British Monarch over Indian States would lapse and
return to the Rulers of such States. Resultantly, as sovereign States: as many
as 562 Princely States had the choicefc remain independent or accede to
either of the two Dominions established by the Act. As a transitional

measure, Section 8 prescribed that provistons of the Government of India

Act, 1935 would continue to apply to the Dominions of India and Pakistan

subject to certain conditions.

"28 That Under Section 9 of the Indian Independence Act, 1947, the Governor-

» *  General of India issued the India (Provisional Constitution) Order, 1947,
. which made certain sections of the Government of India Act, 1935

. applicable to .India until other provisions were made by the Constituent
Assembly. Among the applicable provisions was Section 6, which dealt with

the accession of Princely States to India through the execution of an

Instrument of Accession.
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99 India attained independence on 15.08.1947 and was partitioned into the
Dominions of India and Pakistan. Further, as British paramountcy had

lapsed, Princely States that had not executed Instruments of Accession with

either Dominion became independent States. These included the States of

]
~ Junagadh, Hyderabad, and Jammu and Kashmir.
* ' 30.0n 26.10.1947 the Ruler of Jammu and Kashmir, Maharaja Hari Singh,
" signed the Instrument of Accession, acceding to India subject to the terms of

‘such Instrument. Under Article 3 of the Instrument, “the Dominion

Legislature had authority to make laws for the State of Jammu and Kashmir
on the subjects of Defence, External Affairs and Communication. Article 7
provided that the Instrument did not commit the Ruler to the acceptance of
anv future Constitution of India, while Section 8 vested sovereignty over
subjects not acceded to India in the Ruler. A true and correct copy of the

I

Instrument of Accession of the state of Jammu and Kashmir dated

26.10.1947 is being. annexec herewith as ANNEXURE-P-11(At

. Pages| ¥ to | KA.

31 By a letter dated 27.10.1947, the Tnstrument of Accession dated October 26,

1947 was accepted by Lord Mountbatten on behalf of the Dominion of India.

A true and éorrect copy of the reply by Lord Mountbatten dated 27.10.1947

is being annexed herewith as ANN EXURE-P-12(At Pages €0 [EX)

. 32.0n 05.03.1948 Maharaja Hari Singh, issued a Proclamation under which a
popular Interim Government was established in the State of Jammu and
Kashmir, pending the framing of a Constitution for the State. A
proclamation was issued on 20.06.194% by Maharaja Hari Singh delegating
his powers andsauthority rto Yuvraj Karan Singh who would function as the

ruler of the state. After becoming the ruler, Yuvraj Karan Singh nominated 4
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ashmir to the Constituent Assembly of

L)

Fepresentatives from Jammu and

India.

33: Thereafter, Pakistan Army entered Jammu and Kashmir, thus commencing

s ‘
_ the First Kashmir Waiz In Jan 1948, the first Kashmir War ends and a United

Nations negotiated ceasefire comes into effect.

34, On20.06.1949, the Maharaja Hari Singh issued a Proclamation delegating

his powers and authority to Yuvra] Karan Singh, who would function as the

Ruler of ’rhe State. The proclamaticn stated,

“Whereas I have deczded for reasons of health to leave the Sz‘az‘e Jfor a

temporary period and o entrust 1o Yuvraj Shree Karan Singh .Ji

Bahadur for that period all my powers and functions in regard to the

Government of the State; Now, therefore, I hereby direct and declare

that all powers and functions, whether legislative, executive or Judicial

which are exercisable by me in ‘elation to the state and its Government,

including in particular my right and prerogative of making laws, of
issuing  proclamations,  order and  ordinances, of remilting

commuting or reducing seniences and of pardoning offenders, shall
]

during the period of my absence from the State be exercisabie by

Yuvraj Shree Karcm Singh Ji Bahadur.”

.35. In June 1949, followmg his appointment as Ruler, Yuvra] Karan Singh

nominated four representatives from Jammu and Kashmir to the

]
]

Constitueﬂt Assembly of India.

36.0n 26.01.1950, in exercise of its constituent pQwers, the Constituent
Assembly drafted the Constitution of India, which was adopted on
November 26, 1949. The Constitution of India came into force on

January 26, 1950, repealing inter alia the Indian Independence Act, 1947
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and the Government of India Act, 1935. The relationship between the

L4

Constitution and the State of Jammu and Kashmir was governed Dy

Article 370 of the Constitution of Tndia. It is evident from both the text of
the Article 370 and the neg.otiations that preceded its formulation that

Article 370 could not be changed unilaterally by the Union of India or the

Parliament. In exercise of powers under Article 370(1) of the
Constitution, and following constltation with the Government of Jammu

and Kashmir, the President issued the Constitution {Application to

Jammu and Kashmir) Of&er, 1950, Under Paragraph 2 of this Order,

]

matters in the First Schedule to the Order were declared to correspond to
© matters ceded to the Union of India through the Instrument of Accession
and, consequently, the power of Parliament to make laws for Jammu and
Kashmir was limited to such matters. Furthermore, Paragraph 3 of the
Order declared that in addition to Articles | and 370 of the Constitution,
provisions specified in the Second Schedule to the Order would apply to

the State of Jammu and Kashmir.

H

37 On 01.05.1951 Yuvraj Karan Singh issued a Proclamation directing the
establishment of an elected Constituent Assembly to draft a Constitution

, for the State of Jammu and Kashmir. On 20.03.1952 under Aridcie 370(1)
of the Constitution of India, 'and following consuitation with the
Government of Jammu and Késhmir, the President issued the
Constitution (Application to Jammu and Kashmir) (Amendment) Order,

1952 (C.0. 39), modifying Articles 54 and 55 of the Constitution msofar

as they applied to the State of Jammu and Kashmuir.

3
4

4%
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38 On June 10, 1952, the Basic Principles Committee of Jammu and
Kashmir Constituent Assembly submitted the interim report to the
~ Jammu and Kashmir Constituent Assembly and recommended that;

“(a) the form of the future Consiitution of Jammu and Kashmir shall be

' wholly democratic;
(h) the institution of hereditary Rulership shall be terminated, and

(c) the office of the Head of the State shall be elective.”

39, The Delhi Agreement of 1952 was entered into between the Government of

Tndia and the Government of Jammu and Kashmir. Under this Agreement,

the Government of India agreed that while. residuary powers of the
legislature vestéd in Parliament in respect of other states, in the case of
Jammu and Kashmir, such powers vested in the State itself. A true and
carrect copy of the Delhi Agreement 1952 is being annexed herewith as

ANNEXURE-P-13(At Pages | E9 10 191 ).

40. On 15.11.1952, under 370(3) of the Constitution of India, the President,
after a recommendation from the Jammu and Kashmir Constituent

Assembly, issued Notification titled C.O. 44, modifying Article 370 to

include an explanation that the phrase *State Government” meant the Sadar-
i-Riyasat acting in the aid and advice of his com;cﬂ of ministers. .,

41 With the concurrence 6f the Government of Jammu anci Kashmir, the
President issued the Mother Order, the' Constitution (Application to Jammu
and Kashmir) Order, 1954, whi;;h came into force on May 14, 1954, This

| Order superseded the Constitation {Application to Jammu and Kashmir)
Order, 1950, Paragraph 2 of the said Order set out those provisions of the

Constitution which, in addition to Articles I and 370, would be applicable to

* the State of Jammu and Kashmir. A true and correct copy of the Constitution
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Order dated 14.05.1954 is being annexed herewith as ANNEXUR_E-P-

14(At pages 12 to 2 03

*42 Through Section 2 of the Constitution (Fifth Amendment) Act 1935, a
proviso was added to Article 3 of the Constitutién: “Provided that no b ill Jor
the purpose shall be introduced in eiiher House of Parliament except on the
recommendation of the President and unless, where the proposal contained

L in the bill affects the area, boundaries or name of any of the states, ihe bill

| has been referred by the Presidenmi io the Legislature of that State for

expressing its views thereon within such period as may be specified in the

reference or within such period as the President may allow and the Period
]

. so specified or allowed has expired.”

43:0n 17.11.1956, the Constituent Assembly of Jammu and Kashmir, in

<

exercise of .its constituent powers, approved and adopted the Constitution of

' Jamniu and Kashnﬁr.
44.The Constitution of Jammu and Kashmir, 1957 came into forceron January
26, 1957, By means of this Constitution, “the people of the State of Janumu

and Kashmir, having solemnly resolved, in the presence of the accession of

this Staie of India which took place on the twenty-sixth day of October,
1947, 10 further define the exisiing relationship of the State with the Union
of India as an integral part thereof .. Section 5 of the Constitution of
Jammu and Kashmir provided.that the legislative power of the State
' extended to all matters except those with respect to which Parliament had
power to make laws for the State uné.er the Constitution of India. Legislative
powers n the State were to lie wizi; the Legislative Assembly and the

Legislative  Couneil. Significantlv, Section 147, which dealt with -

amendments to the Constitution of Jammu and Kashnur, provided that no

LS e e e Tt g . -
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Bill or amendment seeing to change the provisions of the Constitution of

India as they applied to Jammu and Kashmir would be introduced or moved

i
.

‘in either House of State Legislature. ,

%

45 The Constitution of Jammu and Kashmir (Sixth Amendment) Act, 1965 was

passed. Through this Act, the expressions “Sadar-i-Riyasat” and “Prime

Minister” in the State’s Constitution were to respectively be substituted with

H
the expressions “Governor” and “Chief Minister”.

46.0n 13.11.1974, The Kashmir Accord, 1975 was entered into between the

Government of India and the Government of Jammu and Kashmir. Under

Clause 1 of the Accord, the relationship of the State of Jammu and Kashmir

with the Wnion of India was to continue to be governed by Article 370 of the

Indian Constitution. Clause 2 reiterated that residuary powers of legislation

would remain with the State. A True and Correct copy of the Kashmir

Accord 1975 dated 13.11.1974 is being annexed nerewith as ANNEXURE-

P-15(At Pages 204 to 2C50)

47 In March-July 1977 for the first time there was imposition of President’s

Rule in the State of Jamm‘u ard Kashmir under Artiéle 356 of the

Constitution of India as applied to the State, after the fall of Sheikh

Abdullah’s Government. In 1986, President’s Rule was imposed for the
second time in the State of Jammu and Kashmir. In 1990, President’s Rule
' imposed for the third time in the Srafe and the Armed Forces Special Powers

Act was implemented for the first time in the Kashmir Valley.

48, In 1995 while the State continued to be under P;esident’s Rule, Prime

“the

Minister P 'V Narsima Rac offered maximum autonomy to the State -
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sky is the limit” - as would be pei‘missible under the terms of Asticle 370 of

the Constitution of India, and issued an assurance in Parliament that Article

};370 will not be abrogated. He reiterated that Jammu and: Kashmir is an

t

integral part of India and that he desired the end of President’s Rule.

49. In 1996, the President’s Rule in the State of Jammu and Kashmir was

revoked, and a Committee is appointed 10 study the issue of autopomy of the

state and elections to the State’s Legislative Assembly are conducted.

*50, In 2000, a refsolution is passed it the State Legislative Assembly urging

that Jammu and Kashmir’s autonomy be restored 1o the pre 1953 position.

On 22.04.2003, the then Prime Minister A.B. Vajpa}‘fee raises the slogan of,

Insaniyat (humanism), Jamhoorivat (democracy) and Kashmiriyat

(inclusivity culture of Kashmir with amity between Hindus and Muslims), in

his speech in the Lok Sabha.

51.In 2006, The Peoples Democratic Party presents a framework for seif-rule

and an indicative direction for resoiution as follows:

| . ] The Jammu and Kashmir issue cannot be resolved by

N e 3 i) I + . . .
“intrastate level initigtives” and “requires a combination of intra-

state measures with inter-state and supra-state measures

2. “Self-rule ... doesn’t impair the significance of the line of

control as territorial ¢ivisions but negates s acquired and

imputed manifestations of state competition for power, prestige, or

i

an imagined historical identily. It is a way of "sharing
sovereignty”, without weed or commitment to political merging.”
3. Self rule as a political philosophy is being articulated around

the conception of fedéralism, and confederation that allow for

-

sharing of power befween W0 levels of government, for the

b
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sharing of sovereigniy in a coordinated but not subordinated to
one another, each .exercising supreme sovereignty in its

constitutional prerogatives. The comprehensive formulation of

self-rule has three subcomponents.

1. “A new political superstructure that integrates the region and

.
* }
-

empowers sub-regions.

' 2. A phased economic iniegration that transcends borders.
3. Constitutional restruciuring that ensures sharing of sovereignty
without comprising pblitical sovereignty of either nation state.” f

’ | | 52, In October 2008, The Jammu ancd Kashmir National Conference, a political

?

party registered with and recogzafsed by.the Election Commission of India,
states, iri its Vision Document for Jammu and Kashmir, its policy seeking
. “vestoration of Autonomy to the State as comprehensively explained in the
State Autongmy Report in the year 2000, in the backdrop of the Instrument
of Accession the Presidential order or 1950, and the Delhi Agreement of
1952, du}y approved by the Pa;ﬂ,’:z'c:fment of India and the State Constituent
Assembly” as the edifice of peace and prosperity of the people of the State,

while being conscious of and addressing “rhe regional and sub regional

aspirations*of the people of the State”.

53 In October 2010, the Central Government appointed a group — of

interlocutors to conduct a dialogue with the people of Kashmir. The group

o . was headed by Dileep Padgaonkar, a former editor of the Times of India;

'. Ms. Radha Kumar, an author; and M.M. Ansari, a former election

-

commissioner.

54. In 2011, the Interlocutor’s Report urged that a Constitutional Committee

]

be established to review all the constitutional changes and applications of
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pentral Jaws by President’s orders, as well as recommended that Article 370

and the title of Part XXI be amendad to replace the word “Temporary” with

‘the word "‘"Special”akin to the provisions for other states such as Article 371

{

(Mzharashtra and Gujara), 371A (Nagaland); 371B (Assam); 371C

(Manipur); 371D and E (Andhra Pradesh); 371F (Sikkim); 371G (Mizoram};

371H (Arunachal Pradesh); 3711 (Goa).
55.The Report of the Interlocutc;rs Group was submitted recommending that a

political settlement in Jammu and Kashmir be achieved only through

dialogue with all stakeholders, addressing al the diverse aspirajons of the

people of Jammu, Kashmir anc Ladakh, and that the State’s status under

Article 370 be reaffirmed, by recohsidering its erosion over the years. It

further recommended that the marginal note in Article 370 of the

Constitution of India be amended from “temporary”‘to “special” instead. A

true and correct copy of the Interlocutors report in 2012 is being annexed

herewith as ANNEXURE-P-16(At Pages D06 to 2%k ).

56. In the A’genda of Alliance berween PDP and BJP, it was agreed that the

position with respect to Arficles 370, 35A of the Constitution of India and

=

other constitutional provisions will be maintained.

57 In March 2015, it was discussed that the principles of the earlier NDA
Government under Prime Minister AB Vajpayee of "Insaniyat, Jamhooriyat,
and Kashmiriyat" will be followed by the Government, 10 facilitate and help

initiate a sustained and meaningful dialogue with all stakeholders including

- political groups: ,

L]

1. The dialogue will aim to build a broad based consensus for

vesolution of all outstanding issues of the State.
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2, The Government will examine the need for de-notifying

enable the Union Government to take a

tinuation of the Armed Forces Special

3

disturbed areas 10
final view on the con

Powers Act (AFSPA) in these areas.

3 The Constitution’s guaraniees under Article 370 and other

constitutional provisions on special status will be maintained.

2 The codlition government will facilitate sustained dialogue with

all stakeholders, irrespective of their ideological views.

3. The governmeni will work out a one-time settlement for

refugees from Pakistan occupied Kashmir of 194 7, 1965 and
v 1971 ,

4. The government will take measures for sustenance and

livelihood of the West Pakistan refugees.°

5 It will extend all benefits accruing to the people living on the
Line of Control (LoCJ to the people living on the international

border.

58, During the Legislative Assembly budget session 2016-17, one MLA, Mr.

. Usman Abdul Majid raised a question in relation to peace initiatives and

dialogue in Jammu and Kashmir. To which it was replied that the coalition

government‘wﬂl seek to support and strengthen the approach and initiatives

4

taken by the Government of India to create a reconciliatory environment and

build stakes for all in the peace and development within the sub-continent. It

was also answered that the government would facilitate in initiating a -

meaningfil dialogue amongst 2l stakeholders  irrespective of their

ideological views and predilections. ‘A true and correct copy of the budget

session 2016-17 question No. 97 raised by Mr. Usman Abdul Majid

" regarding the dialogue process is being annexed herewith as ANNEXURE-

7

P-17(At Pages ggg to 350,
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59 pn 29.03.2017, The Member of Parhament Dr. Ratna De Nag raised a

question before the Minister of Law and Justice as to ,

“Whether the

- Government proposes 10,

i

“a) Amend and remove Article 370" related to Jammu and Kashmir in

the near future;
b) If so, the details z‘he;‘eof;'
c) If not the reason therefor; and

»

d) Whether this will help in providing equitable Jusrzce to the people of

z‘he State and if so the detalls thereof?

The Mlmstry of State for Law and Justice and Electromcs and

Information Technology, Sh. PP Chaudhary stated;

‘a) At present, there is no such proposal under considergtion of the

#

government.

(B) to (d) Do not arise’.

A frue and correct copy of the question raised by Dr. Ratna De Nag

.and its Reply By Sh. PP Chaudhry on 29.03.2017 is being annexed

herewith as ANNEXURE-P-18(At Pages 3% 49 38+ ).

60.0n 27.03.2018 The Member of Parliament Sh. Ashwini Kumar raised a

starred quéstion 449 before the Lok Sabha on;

Whether the Government is committed 1o scrapping Article 370 of the

»

Constitution which gives special status to the State of Jammu and

Kashmir?, and

If so, the details including the present status thereof along with the
procedure laid down for sich scrapping?
The Minister of State in the Ministry of Home Affairs (Shri Hansraj

Gangaram Ahir) answered, “There is currently no such proposal under

S
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consigeration of the government.” A true and correct copy of the
question No. 449 raised by Sh. Ashwini kumar and its reply is being

annexed herew1th as ANNEXURE-P-19(At Pages ggg o')>f>0\ ).

?i'

+61.0n June 20 2018, the Governor, with the concurrence of the Pres1dent
issued a proclamation under Section 92 of the Constltunon_of Jammu and
Kaéhmir, declaring ‘Governor’s R.ule’ in the State of Jammﬁ and Kashmir.
On 21'11.'2018 the Governor, under Section 53(2) of the Constitution of
Jammu and Kashmir, dissoive‘d the iegislative Assembly of the State.

62. The proclamation issﬁed by the Governor on 20.06.2018 expired on
19.12.2018. Thus, the President of India issued the Impugned Proclamation
under Article 356 of the Constitution of India imposing ‘Presid¢m"s Rule’ in
the State of Jammmu and Kashmir. A resolution approving this nroclamation
was passeéi in the Lok Sabha qn 28.12.2019 and in the Rajya Sabha on
03.01.2019. The President’s proclamation was, in terms of Article 356(4), to
expire 011" 02.072019. Consequently, President’s Rule in Jammu and
Kashmir was extended for a further period of six months with effect from

!

| 03.07.2019. Such extgnsion was passed b.y thé Lok Sabha on 28.06.2019 and
by the Rajya Sabha on 01.07.2019. .
63.In March 2019, The "Ja-mmu and Kashrﬁir Peoples’ Movement, {(a political
party registered with the Election Commission of India) is launched inter
alia by Dr. Shah Faesal (who is the Petitioner No.l hei‘ein) to use
“democratic methods and legislatdiv:f: processes for resolution of all disputes,
issues and problems” with the following vision:
]. Peacefil resolution of the Kashmir problem as per the

«  will and aspirations of the people of Jammu and Kashmir

State.
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2. Upliftiment of ethnic, linguistic and religious minorities in
the Siate ‘,vor/cmg' 151-1/=af”d.s the peaceful and dffgn.liﬁed return
of Kashmiri Pandits 1o their homeland,

3. Seeking cadequate political representation jor .Iit}?d.@i’—
represemed communities like Budhists, Sikhs, Christians
and Kashmiri Pandils.

4. Protection of the special status of the State as per the

arrangement under Article 370 of the Indian'Constitution.

. S Building a progressive, gender sensitive political
institution with traditional values and modern sensibilities (o
| give women equal rights and representation in all spheres,
be it constitutional, legislative or administrative.
6. fjia’dressz'ng the regional aspirations of the people of
. .Idmmu, Kashmir, Peer Panchal, Leh-Kargil, Chenab Valley
and ensure equitable regional development zh%oagh level
playing field, access 1o and entitlement of national,” state and
regional and local resources.
© 64, On 12.06.2019, the Cabingt app;roved the extension of thé Impugned
" Proclamation for a further period of six months with effect from
03.07.2019. |
65 On 26.06.2019, Shri Prabhat Jha, Member of Rajya Sabha, through
o question Nd. 497 in the Rajya sabha asked the State Minister for
.
‘ | Home Affairs,
“ q) Whether Article 370 of the Constitution of India gives special
status  to Jammu and f\fasﬁmir under which the Central

Government has to take the approval of the State Government 10
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dispose off all the works except the Defence Sector, External

Affairs, Financial Matters and Communication,

If 50, the details thereof;

' Whether Article 370 is a hurdle in the all round and Slli.l:l‘able
development of Jammi and Kashmir and also a perpetual threat to
the Unity and Integrity of the Country; and
If so, whether the Government Is initiating 1o take the necessary

' steps to terminate specic! status given to Jammi and Kashmir
V +

under Article 3707

Sh. Reddy replied, “ /aj to (ﬂ’; At present, Am‘cle 370 is contained
as a temporary provision with respect to the State of Jammu and
Kashﬁm’ in Part XXI(Temporary, Transitional and Special
provisions) of the Indian Constitution . In terms of Article 370, the
provisions of Article 1 and 370 shall apply in relation to the State
of Jommu and Kashmir. With regards to matters relating 10 the

Instrument of Accession, President of India can issue orders in

consultation with the Stare Government |, whereas for applying
other provisions of the Constitution of India, with such exceptions
and modifications as the Fresident may by order specify, the

o concurrence of the State government Is required.” A true and

correct copy of the question raised by Sh., Prabhat Jha on

26.06.2019 Is being annexed herewith as ANNEXURE-P-20(At

pages 290 to ).
66.  Smt. Chhava Verma, Ch. Sukbram Singh Yadav, Sh. Vishambar

Prashad Nishad Members of Parliament in the Rajya Sabha asked

guestion Mo, 485 from the Mimster of Home Affairs as to,
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a) the view point of the government regarding Article 370 and 354
in respect of Jammu and Kashmir,
b) The policy gove?mment :S working on to control the terrorist
activities m Jammu and Kashmir, and

. ¢) The details thereof?

Sh. Reddy replied, ‘a) At ’preseqt, Article 370 is part of the
Constitution of India under “title Temporary PFOVISIONS wi;h
respect to the State of Jammi and Kashmir® and drticle 354 is

contained in the Constitution{Application (0 the Jammu and

Kashmir) Order 1954 issued by the President of India under
Article 370. e

(b) and (c) ; The Government has adopted a policy of zero
folerance towards terrorisi. Effective response is given by the
securify forces to counter corrorist activities in the state of Jammu
ond Kashmir. In order to combat activities of terroriss, Severa‘[
steps have been taken including strengthening operational grid,

enhancing  coordination  amongst security agencies, effective

' retaliation of terror acls, strengthening of ROP 1o protect convoys
et A true and correct copy of the question raised by Snft. Chhaya

Verma dated 26.06.2019 is being annexed herewith as

ANNEXURE-P-21(At Pages 2aite )
67 Sﬁ. Ajay Pratap Singh Member of Parliament before the Rajya Sabha
asked question No. 1309 fom the Minister of State in the Ministry of
Home Affairs (Sh. G Kishan Reddy), a) Whether the Government 1S

v contemplating on abrogating Article 354 of the Constitution.
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b) If so, whether bro third vote of majority of all the members of the

k]

house is required for this purpose, and

¢) ifnot by when a decision will be taken in this regard?

My Reddy replied , (a) to fc) : At presem“Arri,cle 354 is con'rczmed in
the Constitution (Appfﬁcarién o Jammu and KaShmir) Order 1954
issued by the President of India under Article 370 of the Constitufz’on
of India. A tr.ue and corréc‘t copy of the question No. 1309 raised by

Sh. Ajay Pratap Singh dated 3.07.2019 is being annexed herewith as

ANNEXURE-P-22(At Pages 407 to_ ).

68. On 10.07.2019, Sh. Sanjay Seth in Rajya Sabha through question No..
1948 as’ked the State Minister of Home Affairs Sh. G Kishan Reddy,
“q) Whether it is fact that the Government is going to repeal Articles
| 370 and 354,
b) zf&o ihe reasons the reasons therefor.
¢) Whether repeal of these articles in any way violate any United
Nations Regulafz‘oﬁ or international obligation of the Country; and
d) If so, How will the same be ﬁzz’fz’ga.fed?

To which the Minister answered,

“(a) to (d) . At present, Article 370 is contained as a lemporary
provision with respect 10 the state of Jammu and Kashmir in Part XXI
(Temporary, | Transitional and Special Provision) of the Indian
Cq;fzsz'mm'on. At present, Article 354 is contained in the C@nszz‘nm’(m

(Application to Jammu and Kashmir) Order 1954 which was added

through the Constitution Order issued by the President of India under
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1 Article 370 . Jammu and Kashmix Is an integral part of India. Matters

69.

relating to the Constitution of India are internal and entirely for the
Indian Parliament to deal with. No Joreign government OF

organization has any [ocus standi in the matter.”

A true and correct copy of the guestion No. 1948 raised by Sh. Sanjay

Seth in Rajya Sabha dated 10.07.2019 is being annexed herewith as

ANNEXURE-P-23(At Pages 203 t0 ).

a

That on 10.07.2019, Sh. Prabhat Jha asked a question No. 1971 in the

Rajya Sabha from the State Minister of Home Affairs Sh. G Kishan

‘Reddy,

Will the Minister of Home Affairs be pleased to state:

Whether the citizen of Jemmu and Kashmir has dual citizenship

“

due to Article 370 of the Constitution and whether Pakistani

Q

Citizens living in Kashmir also get Indian citizenship;

b. If so, whether Government is making any remedial efforts in this
7'egar';l and if not, the details thereof,

c. Whether abrogation of Articie 370 of the Constitution can prove [o
be an ég]j‘ec.n.'ve step for prevention of terrorist activities;’

d Ifso, the efforts being made by the Government in this regard?

To which the minister replied, * (a) to (b): No sir. No citizen of India
including these belonging to ihe State of Jammu and Kashmir , is
eligible for dual citizenship under the provisions of the Indian

Constitution or the Constitution of Jammu and Kashmir.
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(c ) tofd): At preseni, Article 370 is contained as a temporary
provision with respect 10 the Slate of Jammu and Kashmir in Part XXI

(Temporary, Transitional and special provisions) of the Indian

Constitution.

A true and correct copy of the question raised by Sh. Prabhat Rat on

10.07.2019 is being annexed herewith as ANNEXURE-P-24(At

Pages ?qu; to ). .

#

70 That on 23.07.2019 Sh. Jai Prakash through question No. 4949 asked the
‘ Minister of Home Affairs as-to,
"a) Whether it is a fact that the Government is contemplating 1o remove
Section 370 and 354 of the Constitution relating to Jammu and Kashmir;
b) If so the time by which it is likely to be done; and

v ¢) If not, the reasons therefor?
4

| ' To which, the Minister of Stare of Home Affairs answered from (a) to
(c) At Present Article 370 is contained as a rei?apzrary provision Wit/z
' respect to the State of Jammu and Kashmir in Part XXI (Temporary,
Transitional and Special Provisions) of the Indian Constitution. Al
present Amcle. 354 is contoined in the Constitution (Application 1o
Jommu and Kashmirj Order | 054 which was added through the

Constitution Order issued by the President of India under Article 370.

A true and correct copy of the question sheet raised by the Sh. Jai

1

Prakash on 23.07.2019 is being annexed herewith as ANNEXURE-P-

25 (At Pages 29< 1o b
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The Respondent No.Z on 02.08.2019, issued a Security Advisory,
advising all Amarnath Yatris to stop their yatra m?d-way and return, It
said, “Keeping in view the latest intelligence. inpuls of terror threats,
w;izh specific targeting of the Amarnath Yatra, and given the pre‘m.)&iling
security situation in the Ka;kzzm'f-' Valley, in the interest of safety and
security of the tourists and Amarnath Yatris, it s advised that they may

curtail their stay in the Vaoiley immediately and take necessary

measures 10 return as soon as possible.”

]

The Governof of the State of Jammu and Kashmir gave a Press
Statement on the night of August 3rd, 2019 that he was not aware of
any proposal to amend Article 370 or Article 35A and that all security
arrangements  and reinforcemfents ih the State were being done
pursuant to intelligence mputs féreoasting a major imminent terror
incident. A frue copy of the news report that appeared in “Greater

Kashmir” dt. 03082019 is annexed herewith and marked as

ANNEXURE-P-26(At Pgs39L t0 393)

On 04.08.2019 the Gupkar Declaration was adopted in an all parties

meeting, to deliberate upon the prevailing political situation triggered

by massive deployment of security forces, advisories issued,

abandonment of Amarnath Yatra midway, and forced removal af
tourists from the Valley. The meeting was presided over by Dr. Faroogq
Abdullah, was- attended by, Ms. Mehbooba Muft, President JKPDP,
Patron PDP Muzaffar Hussain Beg, Abdul Rehman Veeri GS PDP,
Sajad Ghani Lone Chairman JKPC, Imran Reza Ansari, Abdul Ghani

Vakeel, Taj Mohiudin Vice Presidnet JKPCC, M Y Tarigami CPIM,

Vice Presidnet JKNC Omar Abduilah, MPs of NC, Justice Hassnain



WWW.LIVELAW.IN

3]

Masoodi, Mohamad Alkbar Lone, Provincial President JKNC Nastr

Sogami, Shah Faesal, PUF, All Mohammad Sagar GS JKNC, Muzaffar

Shah A.NC, Uzair Ronga PI;F_. Suhail Bsukhari PDP, and it was
unanimously resolved, that, |

1. That ali the parties would be united.in their resolve io

be pritect and_ defend identity, autonomy and special special status

of the JK against all attaclks cnd onslaughts whatsoever.

2. That modification, or abrogation of Articles 354, 370,

unconstitutional delimitation or trifurcation of the state would be

an aggression against the people of Jammu Kashmir and Ladakh.

3 That the Parties resolve to seek audience with the
President and ‘Prime ﬂ/[z’nisze,;‘ of India and the leaders of other
political parties to apprise them of the current situation and appeal
to them to safeguard the legitimate interests of the people of state

with regard constitutional guarantees given 10 the state under the

Constitution of India.

&

That On August 5, 2019, the President issued the Impugned Order,
ttled the Constitution {Application to Jammu and Kashmir) Order,
2019(“C.0. 2727). The said Order, issued under Article 370(1) with

the purported concurrence of the Government of the State of Jammu

" and Kashmir, nserted Article 367(4) of the Constitution of India. In

particular, the newly inserted Article 367(4)(c) stated that references
in the Constitution to the Government of the State of Jammu and
K ashmir would be construed a2s including references to the Governor

of Jammu and Kashmir. Further, Article 367(4)(d) amended sub
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élausé (3) of Article 370 by replacing the expression “Constituent
Assembly of the State...” with the “Legislative Assembly of the
State.”

The Supplementary list o‘f business in the Rajvasabha dt. 05.02‘3..‘2029

annexed herewith and marked as ANNEXURE-P-27(At

1S

Pages 399 to 299

The Supplementary list of business in the Loksabha dt. 05082019 1s

apnexed  herewith  and marked as ANNEXURE—P-28(A’£

Pages Lepto ).

75 The Jammu and Kashmir Reorganization Bill 2019 was passed in the
parliament on 06.08.2019 to provice for the reorganization of the existing
state of Jammu and Kashmir and for matters connected therewith or
incidental thereto. The Act in essence provides for the formation of a new
union territory to be the union territory of Ladakh comprising of Kargil

t

and Leh Districts as well as the formation of another Union Territory to
be known as the Union territory of Jammu and Kashmir comprising olf all
territories  except Kzi’rgil and Lenh Under the Act there shall be a
Legislative Assembly for the Union Territory of Jammu and Kashmir.

76 The President issued C.O. 273 in exercise of powers under Article 370(3)
of the Co‘nstitution as amended D‘ C.0. 272, declared that Article 370
would cease to apply with effect from 06.08.2019.

The Revised list of business in the Loksabha dt. 06.08.2019 is anunexed

herewith and marked as ANNEXURE-P-29(At Pages 4ol to UoU).

77 In exercise of Powers under Section 2(a) of the Jammu and Kashmir
Reorganization Act 2019, on receiving the assent of the President, the

Respondent through the Ministry of Home Affairs issued a notification
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180.2889 (E) for the provisions of the Act to come into force w.et
31.10.2019. A true and correct copy of the notification SO. 2889 (E)
- dated 09.08.2019 issued by the Respondent No.l is being annexed

herewith as ANNEXURE-P-30(At Pages YCto ),

78, The reliefs claimed and the declarations, directions and orders sought
in the instant pé‘?ition are on the grounds set out hereinbelow and each of the
grounds may be treated as being cumulative as well as being in the
alternative and without prejudice to one another. The heads of the grounds
hereunder are arranged in no particular order and each of them is equally
pressed. .

I(1). THE IMPUGNED CONSTITUTION ORDER_C.Q. 272 DT.

5.08.2019 AND THE CONSEQUENT €.0. 273 DT. 06.08.2019 ARE

UNCONSTITUTIONAL AS THE “CONCURRENCE” OF STATE

| GOVERNMENT TAKENIS UNCONSTITUTIONAL

A.  BECAUSE the Iinpugned Order C.0. 272 issued by the President
+ upder Article 370(1) of the Constitution, Has been issued statedly purs_uant to

‘the “concurrence” of the Government of Jammu and Kashmir, despite there

being no popularly elected government in the State of Jammu and Kashmir,

under the provisions of the Constitution.

i

B. BECAUSE the state of Jammu and Kashmir has been under the
President’s rule under Article 356 of the Constitution of India (applied under

the 1934 Order) since June 2018, and all routine decisions of the
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St
Government of the State are _takea b‘y the Governor, who himself is a
delégate of the President under the presidential proclamation issued under
i. Article 356(1)(a). Therefore, concurrence of the government of the State
provided by the Governor, does not express the will of the peOpie,‘Iz‘_ls the
govemor 1s merely substituting for a popularly elected-government, as an
emergency me"asure under Al’ti;.’te 335 of the Constitution.
C.  BECAUSE the State of Jammu and Kashmir has the right to decide
who will provide consent on its behalf, as held in a Constitution Bench
ldecision of this Cowrt in Mohd Magbool Damnoo v. State of Jammu &
Kashmir 1972 SCR 2 1014. Since Jammu and Kashmir had constituted
themselves into an elected republican government under the terms of the
Constitution of Jammu and Kashmir, the only authority whose concurrence
would be valid under Article 370{13(d) is the concurrence of an elected
government. ;
D BECAUSE once the State of Jammu and Kashmir has chosen to be

represented by an elected republican form of government under its

Constitution, any constitutional functionary under the Indian Constitution

i
o

must consult with a broad base of citizens and to deliberate on giving the
concurrence for such a move is not only a requirement of Article 14 of the
Canstitution, wherein it 1s an cbligation of the State to consider all relevant
factors before such concurrence, but the practice of such democracy, as a

deliberative democracy is a basic feature of the Constitution and operates as

4
-

an implied limitation to the exercise of such power. Therefore, an exercise of
power m the 1nstant case fo give concurrence to a radical change to Article

370(3) 1s a violation of basic structure ¢f the Constitution.

3]
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; as
FL  BECAUSE taking the concuwrence of the state of Jammu and
Kasﬁmir at the time of such emer'gency in the State and absent a popularly
elected govérnment is in violation of the principles of democracy, which is a
basic feature of the Constitution (see §R éommm‘ v, Union of‘fndia(i§94)3
SCC1); furtlﬁer, substiu’iting the concurrence of State with concurrence by
Governor under Presidf:ﬁt’s Rule, thereby ignoring the need for significant
political deci.sions flowing from a popularly elected govt, is equally a
violation of democracy. It 1s further ar abuse of th-e provisions of Article 356
of the Consti‘.mtion and a fraud on the Constitution of India, not dissimilar to
abuse of the constitutic_}:na.l device of executive legislation under ordin.ance
making powers - whicﬁi has been held to be a fraud on the Constitution (See
Krishna Kumar Singh v.: State of Bihar 2017(2) SCJ 136)
F. BECAUSE any constitutional zuthority under the Indian Constitution
must respect the decision of the State to be represented by a popularly
elected government enabling democratic participatioh of people. It is
pertifient to note that it is a basic fearure of thé Indian Constitution, to be
governed by participatory democracy as has been held in R.C. Poudyal v
Umo‘n of India, 1994 Supp 1 SCC 324: In State (NCT of Delhi) v. Union of
India, (201 8) § SCC50i,a Const'itution Bench of this Hon'ble Court held:
“Afier the evolution of the basic siructure doctrine post Kesavananda
[Kesavananda Bharati- v. State of Kerala, (1973) 4 SCC 225] | the
interpretation of the Constitution must be guided by those Sfundamental
lenets which constitute the foundation and basic features of the document.
Where a provision of the Constitution is intended to facilitate participatory
governance, the interpretation which the Court places must enhance the

- vaiues of demveracy and of republican form of Government which are part
of the basic features.” :



WWW.LIVELAW.IN

S b
G B-ECAU.SE a conjoint understanding of federalism and democracy
requires the Union to respect and defer to the po‘pulaﬂy elected government
and the elected legislatures in significant decisions concerning the State.

. M. BECAUSE such concurrence pz‘&ided by the Government is iﬁ léffect
manifestly arbitrary and irrational and unreasonable non—consiéeration of

i‘ relevant factors and therefore in violation of Article 14 and unconstitutional.
Such manifest arbitrariness and non-consideration of relevant factors is

L]

e.videnced and further aggravated by the fact that the entire state is in a near

+ .
‘lock-down mode since at least 02.08.2019, and the evidence on record

) I indicates how_ the proposal for the order under Article 270 did not reach the
governor until the night of the 3rd of August and that it is a factual
Eimpossibility of the governor having consulted or held dialogue with any of
the officers of the state and any community representatives or civil society
organisations. Taking the concurrence of a state government when the
freedoms of the people are particularly restrained with Section 144 of the

Code of Criminal Procedure, is clearly of a coercive nature. Tt is respectfully

submitted that this Hon’ble Court ought not to hold such concurrence to be

proper in the eyes of law.

» -

+

’ 1 () THE IMPUGNED CONSTITUTION ORDERS C.0. 272 AND

C.0. 273 DT. 5.08.2019 AND 06,8&2019. ARE UNCONSTITUTIONAL

FOR ABUSE OF EMERGENCY POWERS

L. BECAUSE Article 356 of the Constitution, even though 1t
contemplates transfer of legislative and executive powers in the State to the

Parliament and the President respectively, it does not contemplate the

e Y TR NI L S PR S
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transfer of any constituent power. The power under Article 370(1)(d) of the
Government of Jammu and Kashmir to give concurrence for a modified
application of the Constituticn’s' provisions, is a constituent power.
Therefore,} the constitueht power to give concurrence does not velslt‘ with
either the Parliament or the President and therefore cannot be exercised by
the Governor, who is merely a delegate of the President in the State under
the terms of ‘;116 presidential prociamation.

T BECAUSE even assuming constituent power may be’transferred and
can vest in the Presidenf or Parliament, as the case may be, in terms of an
emergency proclamation under Article 356, only those powers properly
available to the 'legislative assembly can be transferred. In other words, if
such powers are to be circumscribed by any express or implied limitations,
then' the powers as vested in the President (or the Parfiament) are also
subject to the same express and implisd limitations.

K. BECAU&E since constituent power is not vested in either thé
President or Parliament under Article 356 of the Constitution _of India,‘ the
constituent power o;f the legislative assembly of the State of Jammu and
Kashmir cannot vest in the Parliament under Article 336 (even assumning -
without admitting - the validity of the Impugned Order C.Q. 272 redefining
*“Constituent Assembly”. to mean “Legislative Assembly™). Therefore, the

resolution passed by both houses of the Parliament, recommending the issue

of an Article 370(3) presidential notification, purportedly in exercise of

powers that vest m the “legislative assembly” of the State of Jammu and

Kashmir is invalid and non est in the eves of law.

L. BECAUSE under Article 356 as applied under the 1954 Presidential

H

‘Order, the provision under which Parliament has purporfedly assumed
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12} THE IMPUGNED CONSTITUTION ORDER_C.O. 272 DT.

5.08.2019 IS UNCONSTITUTIONAL FOR EXCEEDING THE

LIMITS QF THE POWER OF ‘MODIFICATION’ UNDER ARTICLE

37041

Q. BECAUSE through Article 370(1)(d) the President - instead of merely

modifying Article 367(4) of the Constitution of India as applied to the State

of Jammu and Kashmir - has:

- e

a) created a wholly new and substantive power in theﬂ 11ai1ds of the
Legislative Assembly of the State of Jammu and Kashmir, to récommend
. rex«océtion of Article 370 under clause (3), to the President of India,

b) oven‘édden the entire constitutional form of the State of Jammu and
Kashmir by superseding the 1954 Order and applying all the provisions of
the Indian Constitutioz_l to the State,

c3 by way pf such supersession and creation of new substantive powers

under Article 370(3) above described, has superseded the Constitution of the

<

' State éf Jammu and Kashmir.
dt 18 submirtedl that the President is not authorized to carry out the above
three sweeping changes under Art 370{1)(d) for the following reasons:
i, The President’s power under Art 370(1)(d) is not a “constituent
' power” but is merely a power to “apply” provisions with
“modifications and exceptions” under Article 370(1)(d),
ii. “Constituent power” is the power to create new political forms,

and only inheres in bodies that are authorized to .frame the

constitution or political forms for a new State. It 15 an

extraordinary and wide power that is unconstrained by any

H
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limitations, as it does not owe its existence to any hiéher faw. Such
a “constituent power” has not been conferred upon any authorty
operating under the Constitution of India; instead all constitutional
authorities are duty-bound to act in accordance with and towards
sustaining the Constimtion of India, by upholding already existing
forms of authority and the powers conferred upon tllézn without
creat-i'ng new forms of power and authority |
By conferringthe substantive power to revoke Article 370 on the
State Legislative Assembly - a body that was not originally
envisioned as competent to exercise such power - the President has
changed the fL{lldalwlelztai .pe?;itical form of the State of Jammu and
Kashmir. Similarly, sup.ez'sassior;‘of the 1954 Order changes the
fundamental political form and political essence of the State.

The President however does not have the power to change the
political form and essence of the State under Article 370(1)(d).
Since revocation of Article 370 would fundamentally alter the
political formand political sssence of the State of Jammu and
Kashmir vis-a-vis the Union of India, a recommendation for such
revocation cén only be done by way of the “constituent power”

held by the Constituent Assembly of the State of Jammu and

Kashmir under Article 370(3).

The President’s power _under Article 370(1)d) cannot be
considered a constituent power, because even the power under
Article 368 of the Constitution of India is not a constituent power
but merely an ameﬁding ?ower that is confined by Llimitations

which “inhere and are implicit in the word amendment™ as held by
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Tustice H R Khanna in Kesevananda Bharati v. State of Kerala

AIR 1973 SC 1461,

If the President’s power under Article 370(1)(d) 13 intm:preted as
conferring a counstituent power such that new subs-tanti\./e pbWers
may be created for the legislature of the Stafe of Jammu and
Ké.shl_n_ir, then there would be no limitation on the kinds of new
powers tﬁat the President can create by mere presidential order, as
an executive authority, who neither holds constifuent power nor
amending power in the design of the Indian Constitution, and
cannot said to be representing even the democratic will of the State
of Jammu and Kashmir, or of the Union of India. *

None of the ﬁrevious Constitution (Application to the State of
Jammu ard Kashmir) Qrders Aissued under article 370(1)(d) have
created a wholly new, substantive power or authority, but have

only applied provisions of the Indian Constitution with either

modifications, such as Article 356, which permits President’s

_intervention in the State of Jammu and Kashmir only to ensure

3

Government of the State of Jammu and Kashmir is carried out in
sccordance with provisions of the Constitygion of tl-}e State of
Jammu and Kashmur, or exceptions, such as Articie 35A on
“Sa\;ing of laws with respect to permanent residenté and their
rights.-”, which is merely an exception to the application of Article
13 read with Article 32 of the Constitution of India as applied to
the State of Jammu and Kashmir, and Article 35(c) on nrotecting
“laws with respect to preventive detention made by the

Legislature of the State of Tammu and Kashmir” from being struck
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down for being “inconsistent” with the fundamental rights i Part

TTI of the Constitution of India as applied to the State of Jammu
. and Ifiashmir.

| R.  BECAUSE the term “modification” ought to be read ?:13 havinéheen

. circumscribed by Article 368, which is also made applicable to the State of
Jammu and Kashmir vide the 1954 Order. This necessitates that any
proposal to oh;mge the Constitution of India and the Constitution of India as
applicable to Jammu and Kashmir (unlike modifications that are specially
made only qua the State of Jammu and Kashmir), ought to first be effected
by way of the procedure under Articlz 370(3) as a modification thereto. In
the instant case, the intent appears to be that the expression “Constituent
Assembly” in Article '370(3} oughf to mean “Legislative Assembly” both
qua the rest of India and in the State of Jammu and Kashmir. Such a change
can only be effected by modifyirl.g Article 370 under Article 370(3). The
Impugned Order C.O. 272 therefore is issued without the procedure as
provided for under the Constitution aad is for that reason uncoﬁstitutional
and void ab initio. |
S."  BECAUSE the power vested with President both under Article 370(1)
and 370(3) are limited powers. The \interpretation given ,toﬁ the term
‘modification’ implying no limitatrons theret.o,by this Court Puranial v.
President of India & Ors. 1961 AIR 1519, Sampath Prakash v. State of
Jammu and Kashmir & Anr. 1970 AIR 1118 and State Bank of India v.
Santosh Gupz‘a. c‘i Anr. (2017) 2 SCC 338 cases is:

a) specific to the facts and the context of those cases, which did
not includ_e the modification to the text or meaning Aof any

expressions of Article 370 itszlf.
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b) based on the Puranial ratio, which was decided in 1962 ie.
prior to Kesavananda Bharati v. State of Kerala,in which this
Court recognised implied limitations on constituent power such as
the amending power under Article 368 Therefore, the ratio in
Puranlal and Damnoo and other cases that followed those cases
will ‘have to be read and undarstood suitably in iighﬁ of the settled
law following the thirteen - judge bench decision in Kesavananda,
that no power is unlimited and all power, including constituen{
amenging powér is subject to limitations.
T  BECAUSE the modifications effected vide the Impugned Orders,
with the first Order supersedmc the existing provisions of the 1954 Order
and apnlung all provisions of the Constitution of India; and effectmg a
radical change in the meaning of Article 370(3). by redefining the meaning
of ‘Constituent Assembly’ - and with the second order virtually duclaung the
Jamnmu and Kashmir Constitution 2 nullity, are all clearly in excess of the
" powers contemplated under ‘modifications’ in Article 370(1)(d) and 370(3)
and are Hable to be struck down as unconstitutional for that reason.

1. THE IMPUGNED CONSTITUTION ORDER C.0. 273 DT.

6.08.2019 WAS PASSED CONTRARY TO ARTICLE 370(3) AND IS

UNCONSTITUTIONAL

lU. BECAUSE the Rule of Law is guaranteed and protec;ted inter alia
under Article 14 of the Constitution and is further held to be a basic feature
of the Constitution of India. Any exercise of powers confrary to the
provisions of the Constitution is an affront to the Rule of Law and 1s

amenable to judicial review under Article 32 of the Constitution.
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V.  BECAUSE Article 370(3) of the Constitution of India requires the

Constituent Assembly of Jammu-and Kashmir to recommend a presidential
I qotificétion under Article 370(3) declaring that Article 370 shall cease to be
operative. In other words, the proposal must emanate from the Constifuent
Assembly (or its succeséor in law, if any, under the Constitution of Jammu
. and Kashmir) - i.e., the constituent power in the State. In tl'1e instant case

« ' however, the proposal in effect emanated from the President and the

" concurrence given by the Parliament - both of which are Union entities,

W BECAUSE, furthermore, the Jammu and Kashmir Constituent
Assembly does not exist at the current time and thus could not have made a
recommendation to that effect. The proviso was incorporated to 2nsure that
Article 370 could be E:hanged duriﬁg the existence of the Constituent
Assembly. The use of the word “temporary” in the marginal note of Article

70 is only for the purpose that when Article 370 was introduced, it could be

37
amended/abrogated with the recomn%endation of the Constituent Assembly
of Jamfnu and Kashmir. Mcreover, the framers of the constitution would
have included a reference to the State Legislature if it was intended that the
State Legislature should be able to' make. such a recommendation. It is
pertinent to note that the terms State Lelislature is used several times in the
Constitution and the omission fo use that expression in Article 370(3), even
as an inclusion ought to' be interpreted as the intent to give the Constituent
Assembly the exclusive powei' to determine the relationship with India and
to recommend the abrogation or mod{fication of Article 370.

X.  BECAUSE the Impugned Order C.O. 272 does not save the

Impugned Order C.O. 273 insofar as the modification of Article 367 carried

out through C.O. 272 dt. 05.08.2019 applies only “in relation to” the State of
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Jammu and Kashmir, under Article 3"7’{}(1)((?1), and thus only qua Jammu and
Kashmir. The effect of the modiﬁcbai;iea in C.0. 272, of Articie 370 does not
apply qua India, and particularly does not extend to New Delhi. Therefore,
by virtue of C.O. 272, the limitation on the President’s powers under Article
370(3) was removed, qua the .State- of Jammu and Kashmir but not qua the
Union of India. Thus a presidential nctification under Article 370(3), issued
frox‘n New Del-hi, that applies gua India continues to be bound by Article
370(3) and requires a recommendation by the Constituent> Assembly of
Jammu and Kashmir or a successor in law to such assembly, if any.
Evidently, no modification to the Constitution has been duly effected under
Article 370(3) of the Constitution of India, which is a specific provision to’
do so. "
Y. BECAUSE elaborate and detailed protections were provided for
under Article 370 of the Constitution of India, the Impugned Order C.O. 272
stripping them .through a mere Presidential Order is sans all legal reasoning
and .mam'festiy arbitrary, unreasonable and in.violation of e.very known

&

rinciple of constitutional law.
P P

IV. PARA _(C)(ii) OF THE IMPUGNED _PRESIDENTIAL

PROCLAMATION DT. 19.12.2018 (AS EXTENDED W.E.I

03.07.2019) IS UNCONSTITUTIONAL

2. BECAUSE Para (¢)(ii) of the Impugned Proclamation statedly under
Article 356(1)(c) is ultra vires Article 356 read with Article 14 insofar as the
" suspension of the proviso to Article , which in relation tb the State of Jammu

.and Kashmir, provided an essential federal safeguard for a mandatory
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. consent of the State legislature before the noundaries of the State are altered,

is not an incidental or a consequential provision in relation to the

o

proclamation of President’s Rule.

AA. BECAUSE it is respectiully subinitted that the device of Presi&ent's
Rule, which by its very nature is.n:leant to be a temporary provision until the
restoration of the elected government of the state, cannot be used to
irreversibly and permanently alter the character of the state. President's Rule
represents a temporary suspension of the federal structure” vis-a-vis the
.ce;ntz'e and the Affected federal unit. During that time, therefore, the centre’s

actions must be oriented towards the eventual restoration of the federal unit.

Federalism, therefore, places an implied limitation upon the powers of the

President during President’s Rule, namzly, a limitation upon the President's

power to change the status of the federal unit itself
BB. BECAUSE Para (c)(ii) of the Impugned Proclamation has no rational
nexus with the object of the Proclamation i.e. to promulgate a President’s
rule because of political exigénoies ir the State and the alteration of ‘the
noundaries of the State is clearly not related to such exigency.

CC. BECAUSE the power to consent 10 the alteration of the boundaries of
the state is constituent power vested with the legislative assembly of the
State under the Constitu;ion of Tammu and Kashmir, harmoniously read with
Article 3 as applied .under the 1954 Order and as such cannot be
appropriated by the Union Legis;atu‘re. To that extent, the Impugned
Prc')ciamaﬁon is ultra-virss not only of Article 356 for not staying within the
mitation of such power, but alse an affront to the principle of federalism

and the respect for the institutions of the State and the respect for the state’s

constitution, thereby destroying the basic structure of the Constitution.
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V. THE JAMMU AND KASHMIR REQORGANISATION ACT. 2019 1S

UNCONSTITUTIONAL

DD. BECAUSE the passage of the Impugned Act was enabled, only by
assuming the validity of Impugned .Orders C.0. 272 and. C.O. 273 and the
Impugned Proc_lamation, and in view of the above submissions that both are
individually and independently uncc;nstitufional and non est In law, the
Impugned Act is unconstitutional as 2 cﬁ;‘ect consequence of the same.

EE. BECAUSE the Impugned Act is clearly in violation of Article 3 of
the Constitution insofar as the character of a state can be changed only under
the procedure prescribed within Articie 3 of the 'Constitution. Under the said
article, 1t is‘i;npermissible for Paréialnent to extinguish the character of the
state in its entirety and create two union territories from it going against the
federal structure of the constitution and violating the basic structure doctrine.
Taking recourse to Article 3 in terms of the reconstituting Jammu and
Kashmir is different from what has been done in the case of carving out
states from existing states, like Telangana for instance.. Following the
provisions under Article 3 of the Constitution in letter and spirit 1s an
essential safeguard of India’s fedsral chardcter and the principle of

L4

federalism, a basic feature of the Constitution, and has clearly not been
followed in the present case.

FF. BECAUSE .the framers of our Constitution debated extensively while
framing the article on 17" November 1948, 18" November 1948 and was

further discussed on 13% October 1949, Mr. KT Shah moved an amendment

wherein he proposed,

“That the following new proviso be added after clause(e) of Article :
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Phovided that every proposal for legislation which increases or diminishes:
the area of an existing siate or alfers its name or boundaries, shall originate

in the legislature of the state concerned or affected, in such form as the rules
of procedure in the legislature concernad consider appropriate.”

*

' “  We are all aware that the existing units which make up this federation
. are not equal inter se are not logical, are not happily constructed so s [o
' minister to the development of the country or even 1o the areas themselves. It
is necessary and it will soon perhaps have 10 be implemented in some form
or the other that these areas be reconsiructed. That would mean that their
boundaries, perhaps even their name, and their territories, may be altered,
upwards or downwards. If that becomes necessary, then I submit the proper
course would be to consult the people themselves who are affected, if not by
* g direct referendum to the people affected, al least by a consultation of the
' legisiarure. The parties primarily affected are the people themselves of the
areas whose boundaries or name is (o be altered, or whose position has in
|- any way to be reconstrucited. And it is but o simple proposition- a mere
matter of fundamental principle I submit that you should in a democratic
regime consult the people affected and not merely lay it down from above. I
recognize that the article as it stands provides that in any such event you
should have either a representation jrom the represeniatives of the people in
the central parliament to suggesi such an alteration, or alternatively the
president sholld have received some such representation from the people
concerned. But it will be the act of the central authority and not of the
people primarily affected to suggest this variation. 1 submit that this in
. principle is a wrong approach. -
. If it is @ democratic constitution, If we desire that the people should govern
themselves.. ' ‘. then I think it is of uimost importance that a provision like
‘this should be insisted upon.”
‘Any question which relates to the alteration of the present units, thelr
territories, boundaries or name, should begin with the people primarily
affected and should not come from the quthority or power at the centre. The
quthority at centre obviously is noi femiliar with local conditions, or they
may have other outlook, may have otrer considerations, other reasons for
not accepting or agreeing to such a course. ’
‘. The initiation of a movement either to integraie or to separate, gither to

readjust the boundaries or to bring cbout any new form of configuration,
must commence with the people themselves.”

3

Dr. BR Ambedkar while disagreeing with the amendment in particular,

however stated that:

' ‘ The Government need not be bound (o require the consent of the provinces
to change their boundaries; while in case bf Indian states it Is appropriate,
in view of the fact that sovereignty remains with them, that their consent
should be obtained.” '
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This principie was “carried forward to the State of Jammu and Kashmir and
was fortified in the 1954 Order which provided that:
“Provided further that no Bill providing for increasing or diminishing the

arew of the State of Jammu and Kashmir or altering the name or boundary
of that State shall be introduced in Parliament without theconsent of the

Legislature of that State.”

This was further fortified in the Constitution of Jammu and Kashmir wherein

was laid down in Section 4 that:

“The territory of the State shall comprise all the territories which on the

fifieenth day of August, 1947, were under the sovereignty or suzerainty of
the Ruler of the State,” :

With the amendment thereto capablg of bf:ing effécted only by a special
majority in exercise of the constituent power by'the Legislature of the State
of Jammu and Kashmir,

GG BECAUSE as explained earlier, the Parliament cannot exercise the
functions of the state legislature as required under Article 3 of the
Constitution, which is a constituent power in the case of the State of Jammu
and Kashmir ( in view of Article 3 of the Constitution of Jammu and
Kashmir) and that under Article 356 and 3357 of the constitution of India as
applied under the 1954 Order and zs such neither of those provisions
contemplate a transfer of constituent power properly exercisable only by th;a
legislature of the State tc; either the Parliament or the President.

HE. BECAUSE although the Legislative Assembly in the State 1S
dissolved, the Legislative Council sull subsists and there has been no
attempt whatsoever to call for or solicit the views of members thereof or the

views of such Council, even if the matter is of such and utmost urgency.

Under Article 3, oven as it applied to the rest of India, it is necessary to
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Legislature of thdt State”. This would include both

L] 8

obtain the views of “the
the Legisiative Assembly and the Legislative Council in a bicameral State.
1. BECAUSE eveﬁ assuming that Para (c)(i) of the Impugned
Proclamation 18 ;:aiid, it stands overridden by the Impugned C.O. 27 2 which -
applied all provisions of the Constitution to the State, and thereby applying
the proviso to _'Artioié 3 in relation to the State of Jammu and Kashmuir,
effectively revoking the suspension of such proviso and bringing in the
mandate of resolution being introduced m the houses of the legislature for
the legislature to €Xpress its views on the reorganisation/redrawing its
boundaries.

I BECAUSE a critical decision as 0 bifurcation of the State and

conversion thereof as two Union Territories 18 clearly vitiated for want of

procedural reasonableness insofar as i+ was done without consulting the

Jegislature of the State which embodiss the popular will of the residents 1n

*the State. Further, it 1s pertinent to point out that although the Legislative

Assembly in the State is dissolved, the ] egislative Council 1s still
functioning and there has been no attempt whétsoever t°o call for a session of
the Legislative Council to take its views on this matter.

KK. BECAUSE with the passage of the impugned Reorganization Act of
2019, the political aspiration of the neople of Ladakh in Jammu ;»md Kashmir
s restricted substantially by reducing 1t into a non legislative Union
Territory. Under Article 370 of the Constitution Ladakh had 4 MLAs, 2
MLCs over a population of 2.5 Lakhs assuring a strengthened democratic
representation in the state assembly, of which it has been completely

stripped  of by the impugned Act. The Ladakh Autonomous Hill

Development Council -Act 19953, provided decentralised autonomous

&
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- governing body keeping the minorities of the state well assured of political

representation. |
| LL BECAUSE the effect of the Impugned Act, with the state of Jammu
"and Kashmir ceasing to be a state and being split to two Union Temitories
is manifestly arbitrary and a disproportionate measure liable to be struck
down for being violative of Article 14 of the Constitution inasmuch as the
statement of oi)jects and reasons in the Bill clearly don’t justify the measure
of reducing the State to a Union Territory, particularly in view of tl.*le fact
\u that several constitutional devices such as Article 356 exist for the Union
Government to step in and handle the emergency caused by the internal
security situation as stated in the-Statement of Objects and Reasons for the
Impugned Act and as such without any justification as to the specific
benefits of passing the linpugned Acf. In tahis regard, it may be pertinent fo
mention here that the Indian Constitution has moved from a culture of
authority to a culture of justification in exercise of state power as held by a

constitution bench of this Hon’ble Court in Kalpana Mehta v. Union of

India. (2018) 7 SCC 1.
MM. BECA‘USE the Impugned Act is clearly in violation of Article 3 of
the Constitution. Under the said article, it is impermissible for Parliament to
extinguish the character of the state in its entirety and create two union
territories imﬁinging on the federal character of the constitution and
violating its basic structure. Taking recourse to Article 3 in terms of
reconstituting Jammu and Kashmir is different from what has been done in
the case of carving out states from existing states, like Telangana, for

instance. In fact, there is no precedent in our constitutional history, after the

concept of Union Territories was introduced in the seventh amendment to



WWW.LIVELAW.IN

{3

the Constitution of Indiéz where a State has been completely extinguished,
and reduced only to Union Territorv/Territories. This is for the reason that
the text of Artiéle 3 and any of the provisions thereunder do not permit the
same. This is in contradistinction to Article 2 where the pewerl;}f the
Parliament to create new states is almost unlimited. This-spectfic structure of
Article 2 and Article 3 1s in consonance with federalism being a Basic feature
of the Consti‘t-ution: the péwer to enhance federalism and federating tlAle
union further under Article 2 is broader than the power to reduce the
federating nature of. the union under Article 3. If the approach and a}:tions of
the Respondent in the instant case is upheld, India can be reduced to a
“umion of Union Territories™ merely by parliarr;entary legislationss which is

nerther permitted by the text nor the spirit of the Constitution. Therefore, the

legislative power of Parliament under Article 3 does not extend to diminish a

State into a Union Territory.

t - NN. BECAUSE the terms of entry of Jammu and Kashmir into the Indian

+

Union, recognised in the 1954 Order accord protection to the territorial
integrity of Jammu and Kashmir by making the powers exercisable by

. Parliament under Article 3 of Indian Constitution applicable, subject to the

consent by the state’s legislature. This protection ensured that the territorial

extent of the State of Jammu and Kashmir can only be changed subject to

strict federal and democratic guarantees. This is demonstrated by the Jammu
and Kashmir Constituent Assembly and its Legislative Assembly under the
Indian Constitution earmarking “empty”’ seats to represent absent members

from those constituencies. The break-up of Jammu and Kashmir, is thus a

violation of this recognition.
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! Q0. BECAUSE, assuming but not conceding that the Parliament was
exercising the powers of the State Legislature under Article 3 as per Article

356(1)(b) of the Constitution of India, the Bill was passed in violation of the

L)

+
“proviso to Article 3. The provise tc Article 3 provides that “no bill Jor the

purpose of ... shall be introduced in either house of Parliament.  unless..
the Bill has been referred by the President to the Legislature of that Stare for
expressing Us views thereon within such period as may be specified in the

reference or within such time further period as the President-may allow and

the period so specified or allowed hos expired.” In the present case, the Bill

was introduced in Parliament before both houses had completed voting upon
the StatutoryResolution purportedly moved in respect of obtaining the views
of both houses of Parliament (exercising powers of the State Legislature).

PP.  BECAUSE, as a result of the Bill and statutory resolutionsbeing
introduced in secrecy and haste! it was impossible for any meaningful

deliberation to take place on the Bill in the Rajva Sabha. It is respectfully

1

*

&

submitted that meaningful deliberation is the plank on which the
presumption of constitutionality of laws rests, and in the absence of
meaningful deliberation, it is respectfully submitted that no presumption of

constitutionality can attach to the Bill.

QQ. BECAUSE evidence of the secrecy and haste in introducing the Biil

lies 11 the violation of the following procedural rules:
a} the Bill was passed in violation of Rule 33, Rules of Procedure
and Conduct of Business in Rajva Sabha (hereinafter, “Rules of

ah .
Procedure”) as per which the Business Advisory Committee must

recommend allocation of time for debate in respect of Bills which

was not done in the present case.
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] b)- the Bill wasdiscussed ,in viqiation of Rule 37 of Rules of
Procedure as per which no wariation in Allocation of Time Order
can be made except if the Chairman makes such vafiation after
taking the sense of the Council that there is general agz‘@eﬁént for
such variation, as no such sense of the Council-was taken.

¢) the Bill was not placed in the List of Business but Ia;laced in the
Supplementai‘y List of Business which was circulated only after

the introduction of the Bill.

d) the bill itlself circulated only after its introduction. Assuming
but r;;)t conceding that the Chairman, under Rule 69 of the Rules c.>f
Procedure read with Direction 20B of the Directions of Chairman,
Rajya Sabiia (hereinafter, “Directions of Chairman”), could have
walved the requirement of a minimum two day period between
mtroduction and consideration of a bill, but he could have done so
only once the Bill was circulated. The aforementioned rule does
not provide the Chairman Wﬁﬁl the power to waive the requirelﬁent
of prior circulation altogether. Similarly, the residuary power under
Rule 226 would not apply as circulation is specifically dealt with
in the Rules of Procedure read with the Directions of Chairman, As
a result of this violation, Members of Parliament voted for the
intro‘duction of a Bill that thev had not even seen.

it 1s submitted that ail of these violations, among others, made it impossible
for any meaningful deliberation to take place on the Bill in the Rajya Sabha
and as a result, no presumption of constitutionality can attach to the Bill.

RR. BECAUSE, a structural reading of the Constitution makes clear that

the Constitution specifically provides for functions and powers that can be
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exercised by Parliament by way of Resolutions. For instance, resolutions

. may be moved for the impeachment of the President, removal of the Vice-

President, removal of the Deputy Chairman of Rajya Sabha, disapproval of
Ordinances promulgated by the President, legislation Dy Parliament with

respect to matters enumerated in the State List, creation of All-India

+ Services, approval of Proclamation of Emergency, Proclamation in case of

failure of constitutional machinery in a State, and Proclamation in case of

~ Financial Emergency. In contrast, the Constitution dogs not envisage that
any action specifically required to be taken by the State Legislature under
Article 3, be instead done by way of & statutory resolution by the Parliament
during ?resident’s rul_e. The need for the expression of views by the State
Legislature is based on the principie of meaningful deliberation within the
federal unit and cannot be replaced by statutory resolutions unilaterally
passed by Parliament in violation of Constitutional procedures.

SS  BECAUSE following the 'provisions under Article 3 of the
Constitution 1n letter and spirit is an essential safeguard of India’s federai

character and the principle of fede'réi_ism, a basic feature of the Constitution,

and lias clearly not been followed i the present case.
7T BECAUSE in view of the above, the Impugned Act is liable to be

struck down as unconstitutional for being in violation of Article 3 read with

Part III of the Constitution of [ndia.

Vi{1). THE IMPUGNED CONSTITUTION ORDERS C.0O. 272 and

C.0. 273 AND CONSEQUENT ACTS ARE VOID FOR VIOLATION

OF THE BASIC FEATURE OF FEDERALISM
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UU. BECAUS‘Q the federal balance must be upheld in ‘the federal
relationship of all states to the union. There is no one size fits all federalism.
Several states have unique federa.l -z'eiationships to the Union Government as
in Article 371A- 3711, The federal relationship of each such State v;ith the
Union of India 1s at a federal balance, which can be amended but not
damaged or destroye@ as part of the basic structure of the Constitution.
This asymme;cric federal balance confers powers on the President to issue
orders as per the conditions and limits laid down in the special provisions in
371 through 3"7]I For instance, the powers to issue presidential orders under
Article 370 are similar to powers under subsequent articles which are as
follows: a) Article 371 - power to issue Presidential Order gua the states of
Maharashtra and Gujarat conferring special powers and responsibilities on
ﬂ1e governor *?or certain specific purposes; b) Articie 371B - Power to issue
PO in respect of State of Assam concerning a committee of members of
legislative assembly .of the state from tribal areas; ¢) 371C - Power to issue
PO 1 respect of State of Manipur concerning a committee of members of
legistative assembly of the state from hill areas; d) 371D- power t') issue PO
in respect of States of AP and felangaﬁa in matters of education Eal1d public
emplioyment; €) 371J - Power to .issue POs in respect of State of Karnataka
entrusting special responsibility to the governor for the development of
.certain areas within the State - namely the Hyderabad-Karnataka region.

These Presidential Orders can only be issued in respect of the subject

matters identified in the above provisions and cannot be issued for

unconnected and extraneous purposes or to abrogate those special provisions

themselves. .
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vV, BECAUSE this Court held in Stare Bank of India v. Santhosh Gupta
(2017)2 SCC 3538 that the State of Jammu and Kashmir is part of the quasi-
federal structure of the Indian Constitution, with the following differences:

a) Article 370(1)(d) read with Article 368 as applied to State of

Jammu and Kashmir permitted it to decide if the Constitution of

India’s amendments qua India will apply to it, unlike regular states

which do not have the power to decide if the Constitution of

India’s amendments will apoly to them.

, b) Parliament has limited powers over Jammu and Kashmir
including in the realm of Foreign Affairs, | D}efence and
’ ' | | Communication, as well as other powers Hsted in 1954 Order.
State of Jammu and Kashmir retained the rest of them.
c) Residuary legislative power remains with the Staté of Jammu
and Kashmir.
WW. BECAUSE .these differences constitute the unique federai balance in
the refationship between Jammu and Kashmir and the Union of India.
XX. BECAUSE the essential feature of article 370(1)(b) and 370(1)(d) is
that the State of Jammu and Kashmiir has the constitutional right to consent
to presidential orders. The State of Jarmmu and Kashmir is entitled to decide
who will consent on its behaif as held by a Constitution Bench of this Court
. in Mohd Magbool Damnoo v. State of Jammu and Kashmir 1972 SCR (2)
1014, Therefore, the application of, all the provisions of the Indian
Constitution to Jammu and Kashmir, in a manner that does not account for
the participation and conéent of the people of Jammu and Kashmir, destroys

the federai balance, which is the content of federalism that is recognised as

basic structure of the Constitution.
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¥Y. BECAUSE, as this Hon’ble Court has held on multiple occasions,
federalism is a basic feature of the Indian Constitution. It is respectfully
.submitted that the model of federalism followed by our Nation is sui generis
(Durga Das Basu, Constitution of f;?dfaﬁth ed., vol. 1, p. 622) in the ge‘nse of

| being a pluralistic federation, where different constituent units of the
federation can have a different relationship with the Union, baséd upon their
terms of accession, historical, social, poljtical, and cultural circumstances
(R.C. Poudyal v Union of India, 1994 Supp 1 SCC 324). This is reflected in
Articles 371, 371A fo _37U, which provide a special status -51'11 different
respects - to the states of Nagalazzd, Mizoram, Manipur, Maharashtra,
Karnataka, Sikkim, and others. It is respectfully submuitted that the principle
of pluralistic federalism would be set at nought if one of the two parties to
the federal relationship (i.e., the Union) can unilaterally amend the terms of
their relationship, without even passing through the rigours of the amending
procesé under fi}rticie 368,

Z7. BECAUSE the Constitution of Jammu and Kashmir is a legal
docwment that estabilishes the framework of government at the state level.
The constitution was adopted on 17% November 1956 and came into effect
on 26" January 1957. The special status to the state of Jammu and Kashmir
flowing from the Jammu and Kashmir Constitution is a solemn pac;: between
the union and the state which cannot be unilaterally altered.

AAA. BECAUSE the right of paﬁici_.pation of the State of Jammu and
Kashmir in the question of revocation of Article 370, is not merely a right to
consent but a right to recommend Thus, a proactive recommendation

imtiated by the State of Jammu and Kashmir is necessary under this

provision. AG Noorani in his book “Article 370: A constitutional History of

3
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b Jammu and.Kashmir” writes that Article 370 of the Constitution embodies 6
special provisions for the state of Jammu and Kashmir wherein the 6%
. feature is that Article 370(3) empowers the President to make an order
abrogating or amending it. However this requi'res that ‘recommendation’ of
the state’s Constituent Assembly -shall be rnecessary before the President
issues such a notification.
BBB. BECAUSE the proactive recommendation of the State was a choice
made by the framers of the Indian Constitution. N Gopalé;\ifa11}y Ayyangar
while debating Article 370 on 17% October 1949 expounded, “We have also
agreed that the will of the people, through the instrument of a constituent
assembly, will def.‘ermz'ne the constitution of the State as well as the sphere of
" the union jurz’sdx’dion over the siare ... You will remember that several of
these clauses provide for the concurrence of the Government of Jammu and
Kashmir state. Now these relate particularly to 17;arrers which are not
. mentioned m.z‘he instrument of accession, and it is one of our commitments
l0 the people and Government of Kashmir that no such additions should be
made cxcepl with the consent of the Constituent Assembly which may be
called in the state for the purposz of framing its Constitution.” This
exposition is sufficient enough to reiterate the fact that the framers of the
constitution with respect to Article 370 were very clear in giving the people
of the state of Jammu and Kashmi; the right to be consulted in all matters
falling from Article 370C. Further_‘ihe Constitution (Application to Jammu
and Kashmir) order of 1954, May 14 introduced a proviso to Article 3 of the
Constitution that, “no bill prowfdz’ngifm increasing or diminishing the area

of the state of Jammu and Kashmir or altering the name or boundary of that
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state shall be smtroduced in Parliamen: without the consent of the legislature

of that state.”

CCC. BECAUSE the provision under Article 370 thougﬁ noted as
temporary in the marginal notes has been held {0 be a permanent pro'{fisioxl
by the Hon’ble Supreme Court in the case of Kumari Vijayalaxmi Jha v.
Union of India. For instance, Justice AS Anand in his book on the
Constitution o-f Jammu and Kashmirl has written that:

“the temporary nature of the Article arises merely because the power 1o
finalise the constitutional relationship between the state and the union of
India had been specifically vested in the Jammu and Kashmir constituernt
Assembly. The Constitution of India clearly envisaged the convening of
constituent assembly for the Jammul and Kashmir state and also provides
that whatever modifications, amendments or exceptions that might become
necessary either (o article' 370 or to any other article in the Constitution of
India in their application to the Jammu and Kashmir state were subject [0
the decision of that assembly. Therefore the temporary provision does not
mean that the article is capable of being abrogated, modified or replaced

unilaterally.” (pp105-106)

Further in State Bank of iIndia v. Santosh Gupra, this Hon’ble Court

]

observed, -

“The first thing that is noticed in Article 370 is that the marginal note states
that it is a temporary provision with respect to the State of Jammu and
Kashmir. However, unlike Article 369, which is also a temporary provision
limited in point of time to five years from the commencement of this
Constitution. no such limit is to be found in Article 370. Despite the fact that
it is, therefore, stated lo be temporary 1 nature, sub- clause (3) of Article
370 makes it clear that this Article shall cease to be operative only from
such date as the President may by public notification declare. And this
cannot be done under the proviso (o Article 370 (3) unless ihere is d
recommendation of the Constituent Assembly of the State s0 to do.”

DDD. BECAUSE moreover, the population of the territory of Ladakh, a
perfect 100% belongs to the Schedule Tribe, the tribal areas therein have

their own unique cultural and traditiconal identity. Ladakl is not protected by

any other provision under the Indian Constitution, Article 35A and Article
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370 of the Cénstitution were the Olﬂ‘,\:’ safeguarding provisions for the people
of this region. Ladakh was granted divisional status on 8th Feb 2019 to
gnsure equal stake and developl.nent sursuits in the State. The abrogation of
Article 370 denies the opportunitv of development in the regi.c;n by
disintegrating it from the State [n the early stages of its divisional

establishment.

VI(2) THE IMPUGNED ORDERS C.Q. 272 and C.O. 273 AND

CONSEQUENT ACTS ARE VOID FOR HAVING VIOLATED THE

FUNDAMENTAL PREMISE OF THE RELATIONSHIP BETWEEN

UNION OF INDIA AND THE STATE OF JAMMU & KASHMIR AND

THEREBY VIOLATING THE PRINCIPLE OF FEDERALISM

EEE. BECAUSE all powers exercisable by the President of India, the
Governor of the State of Jammu and Kashmir, the Parliament and the

Legislative Assembly. of Jammu and Kashmir are circumseribed by express

. provisions of the Constitution of India, Constitution of India as Applicable

to the State of Jammu and Kashmir, and the Jammu and Kashmir

a

Constitution; and are further subject to implied limitations therefrom.

FET. BECAUSE the history of constitution-making both under the
Constitution of India and the Constitution of Jammu and Kashmir, and the
practice that is established following the coming into force of the
constitutions demonstrate that tl}e preservatibn of autonomy of the State of
Jammu and Kashmir even as it is an integral part of the Indian Union is an

essential and fundamental feature of the constitutional relationship between

the state and the Union. "
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_ GGG. BECAUSE the multiple levels of checks built into the Constitution of

India and the Jammu and Kashmir Constitution are 10 fortify this essential

feature of autonomy in the coustitutional relationship between the state and

the Union and demonstrate abundant caution adopted by the consﬁtution
makers against any erosion of that essential feature, which have all been
brazenly vioia_ted in the present case.

HHH. BECAUSE the provisions of Article 370 read with the provisions of
Articles 368 and 356 of the Constitution as applicable to the“'Stafe under the
1954 Order, and the provisions of the Jammu and Kashmir Constitution,
together constitute the said check against any alteration of this relationship
in general, and against éffecting autonomy in particular.

1. BECAUSE the very fact of the State of Jammu and Kashmir having a

separate constitution distinct from the *Constitution of India and the

recognition of the same under the Constitution of India and the 1954 Order
demonstrates a promise of autonomy to the State which has received
constitutional recognition and consequently, all state entities, including the
President and Parliament have a basic duty of not only guaranteeing and
protecting rights flowing from the said Constitution of Jammu and Kashmir,
but also promoting and fulfilling those rights. This recognition 18 further
reinforced in the recognition of the territorial integrity of the state of Jammu
and Kashmir and the protections to its permanent residents vide the 1954
Order and the Jammu and Kashmir Censtitution.

JIJ. BECAUSE the Constitution of Jammu and Kashmir inberits the
values of socialism, secularism, democracy and republicanism from the
preamble of the Constitution of Indiz inasmuch as it gives a preambular

recognition of the fact of the Statz’s accession to the Indian Union, and
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further expressly reiterates the values of liberty, equality and fraternity in its
preamble, identical to the preamble of the Constitution of India.

Furthermore, all residents of the state are guaranteed the fundamental rights

under Part [1] of the Constitution of %adia.

KKK.BECAUSE the principles of hving constitutionalism, basic structure
and essential values of the rights under Part III traceable from the preémble,
the directive principles and a holistic and a synoptic reading of the
provisions of the Constitution that inform the reading and understanding of
the Constitution of India, also applies to the reading of the Constitution of

India as applied to the state of Jammu and Kashmir under the 1954 Order, as

well as the Constitution of Jammu and Kashmir:
LLL. BECAUSE such essential wvalues informing the rights are as
enforceable as the rights themselves as held by the nine judge bench of this

Hon’ble Court in IR Coelho v Staie of Tamil Nadu(2007) 2 SCC 1 both

- under the Constitution of India and the Constitution of India as applied to

the state of Jammu and Kasﬁmir undcer the 1954 Order. Furthermore, any
exercise of power of any nature, constituent, legisiative or executive shall be
'su‘oject to the implied limitations of the test of the basic structure,

MMM. BECAUSE under Afticle 32 of the Constitution of India as
applied to the State of Jammu and Kashmir, the fundamental rights of the
resicients enforceable thereunder are to be read and understood “synoptically’
by reading all the provisions of Part III, the other provisions of the
constitution of India under the 1954 Order and the provisibns of the
Constitution of Jammu and Kashmir and the Preambles of both the

constitution. (See generally, Coelho(supra) and Indira Gandhi v. Raj Narain

(1975 SCC (2) 159)).
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NNN. BECAUSE the autonomy of the State of Jammu and Kashmir 1s
“protected as a right flowing from a such a synoptic reading of the
Constitution, particularly Part IIf and more particularly under Articles 14,19
_ e.md 21 of the 'Constitution enforceable under Article 32 of the Consﬁ;&ution
of india and as such any exercise of the power by any of .the staté actors — be
| it consutuent or legislative, is subject to judicial revie\; under Article 32 of
' the Constitution of India. (See Madras Bar Assn. v. Union of India, (2014)
10 SCC 1 at page 189). Consequently, the Impugned Orders are amenable to
judicial review under Article 32, which is also a basic feature of the
Constitution as held by this Hon’ble Court on several occasions. (See for
example, L. Chandrakumar v. Union of India(1997) 3 SCC 261).

000. BECAUSE the Impugned Order CO 272 has been issued without due
deliberation and application of mind as to the effect of applying each
provision to the Constitﬁtion of h}dia and without due regard to the existing
modifications qua the State of Jammu and Kashmir and particularly Articles
35A and 3 and is therefore maﬁifestb? arbitrary and violative of the
fundamental premise of the reiationsh-ip between the State of Jammu and
| Kgshmir and the Union and thereby violating the basic feature of federalism
of the Indian Constitution.

PPP. BLCAUSE the impugned orders by revoking the legai status and
protection accozded to Permanent Res dents of Jammu and Kashmlr amount
to a unﬂateral erasure of historical proto-citizenship rights veqted m all State
Subjects of the erstwhile Princely State of Jammu and Kashmir, across the
provisional imternational boundary lne (LoC), including thosé presently

resident in Pakistan held territory, thus placing those in Jammu and Kashmir

at an disadvantage vis a vis other State Subjects.
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QQQ.BECAUSE insofar as the effect of the Impugned Orders and the

1

Impugned Act allows for a complete and a wholesale supersession of the

gConstitutioﬁ of Jammu and Kashmir even to the extent of Jammu and

Kashmir ceasing to be State, as demonstrated by the passage of the 'J:ammu
and Kashmir Reorganisation Bill, 2019 in Parliament, is in clear violation of
this right to autonomy of the_ State that inhere in its residents’ part I1I rights
and destrucﬁve of the basic structure of the constitution as applied to the
State of Jammu and Kaéhmir, sans Constitutional Morality, 4nd are therefore

liable to be held to be void and iroperative under Article 13, by this Hon’ble

IR

Court.

RRR. BECAUSE moreover, in the case of Ladakh, Which 1S an
Ecologically sensit.ive ‘zone recognised by the Ministry of Forest and
Climate Change, the applicability of Article 35A was the one safeguard that
ensured the prevention of its unique énvironmental character ain_d the issues
arising therefrom and the manifesﬂy arbitrary and unreasonable removal of
that éafeguard vide the Impugned Oz'ﬁér C.0. .272 is clearly in violation of

Article 14 read with Article 21 of the Constitution of India.

| SSS. BECAUSE in light of the above, the Impugned Orders are clearly in

violation of the principles and the nature of federalism and federal

democracy which is a basic feature of the constitution of India as applied to
]

- Jammu and Kashmir and are liable to be struck down as unconstitutional,

therefore.

79.The Petitioners crave liberty to urge other grounds in addition to the

grounds above at a later stage of the proceedings as appropriate.
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80.The Petitioners have not filed any other petition before this Hon’ble

a

Court or any other court within the territory of India on the subject matter

+

of the instant Petition and for the reliefs prayed for herein.

PRAYER

' In the premises, this Hon'ble Cour: may be pleased to issue appropriate
.
" declarations, writs, orders and directions as set out below:

#

(a) A wrt in the nature of mandamus, Or any chgr writ, order or
dirsction, declaring that Para (c)(if) of the Prociamation of President’s Rule
in the State of Jammu and Kashmir vide. GSK 1223(E) dated 19.12.2018,
and extended vide. Cabinet Approvai thereto. with effect from 03.07.2019 to -

be ulra vires Articles 14, 19 and 21 read with Article 356 and therefore void
ab initio and inoperative;

(by A writ in the nature of certiorar?, or any other writ, order or diréction,
setting aside the concurrence given by the Respondent No.2 State enabling
the President of India to issue the gonstitution of India (Applicationi to the
State of Jammu and Kashmir), Order 2019 for being in violation of inter alia
Articles 14 and 19 of the Coz&étiﬁ?@on of India.

(c) A writ in the nature of mandamus, or any other writ, order or ,
direction, declaring that the Constitution of India {(Application to the State of
Jammu and Kashmir), Order 2019 numbered C.O. No. 272, dated

05.08.2019 as wultra vires Articles 14, 19 and 21 of the Constitution,

unconstitutional, void and inoperative void ab initio and inoperative.

Sl
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(d) A wiit in the nature of mandamus, or any other writ, order or

direction, declaring that the Declaration Under Article 370(3) Of the

Constitution numbered C.0. Ng. 273 dated 06.08.2019 as ultra vires

Articles 14, 19 and
13 .
Constitution and other provisions therein, snconstitutional, void ab initio

-

and inoperative.

(&) A writ in the naturé of mandamus,

direction, declaring that ti

Constitution numbered C.C. No. 273 dated 06.08.2019 as wltra vires

Asticles 14, 19 and 21 of the read with Article 370 and 356 of the

#

Constitution and other provisions therein, unconstitutional, void ab initio

and inoperative.

() A writ in the natur¢ of mandamus, Or any other writ, order oOf

direction declaring the Jammu and Kashmir Reorganisation Act, 2019 as

ultra vires Articles 14, 19 and 21 of the read with Articles 3, 370 and 356 of

the Constitution, unconstitutional, void and inoperative.

AND FOR THIS ACT OF KINDNESS, THE PETITIONERS SHALL, AS

IN DUTY BOUND , EVER PRAY

DRAWN ON: 13.08.2019

FILED ON: 19.08.2019
DRAWN BY:

Prasanna S; Aakarsh Kamra, Malaviia Prasad; Jayavardhan Singh; Gautam
Bhatia;Rupali Samuel; et.al.(Advocates)

(With Inputs from: A.G. Noorani(Sr. Advocate),Dr. Zahoor Ahmad Bhat
(Adv.), Maansi Verma, Samir Bhat, Aman CB, Sameer Rashid Rhatet. al.)

' FILED BY:
AAKARSH KAMRA (Advocate on Record).

21 of the read with Article 370 and 356 of the

or any other writ, order or

68

e Declaration Under Article 370(3) Of the .





