
SYNOPSISANDLISTOFDATES

The NationalInvestigation Agency Act,2008 [hereinafter

referredtoasthe“NIAAct”]waspassedbytheParliamentin

theyear2008andwasimplementedonandfrom 31.12.2008.

ThePlaintiff–StateofChhattisgarhisflingthepresentsuit

seekingdeclarationfrom thisHon’bleCourtthattheNIAAct,in

itspresentform andcontent,isunconstitutionalandultravires

totheConstitutionofIndia.

ThePlaintiffrespectfullysubmitsthattheNIAActisultravires

to the Constitution ofIndia and is beyond the legislative

competenceoftheParliamentsincetheActempowersthe

Defendantto create an agency for“investigation”,which,

notwithstandingtheNIA,iscarriedoutbytheStatePolice,

whichisasubjectmatteroftheStateunderEntry–2,List–II,

Schedule7.

TheNIAAct,initspresentform,notonlytakesawaythepower

ofconductinginvestigationbytheplaintiffthroughPolicebut

alsoconfersunfettereddiscretionaryandarbitrarypowerson

the defendant.Moreover,there are no rules governing the

exercise of power which gives ample discretion to the
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defendantto exercise its poweratany juncture without

providinganyreasonorjustificationforthesame.

Theprovisionsoftheactleavenoroom ofcoordinationandpre

-conditionofconsent,inanyform whatsoever,bytheCentral

government from the State government which clearly

repudiatestheideaofstatesovereigntyasenvisagedunderthe

ConstitutionofIndia.Theplaintiffsubmitsthattheschemeof

NIAactissuchthatoncebroughtinmotion,itcompletelytakes

awaythepowerofplaintifftoinvestigatetheoffenceswhich

havebeencategorisedasscheduledoffenceundertheNIAAct

andwhichhasbeencommittedwithinthejurisdictionofthe

State.

TheNIAAct,initsessenceandspirit,isnotonlyultraviresto

theConstitutionofIndiabutisalsoagainstthefederalspiritas

envisaged underourConstitutionalscheme wherein both

CentreandStateareconsideredtobeindependentintheir

respectivejurisdiction.

TheList– II,i.e.,theStateListclearlycovers“”Police”asa

subjectmatterunderitsEntry–2.ItisprovidedundertheCode
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ofCriminalProcedure,1973,thatPolice has the powerto

investigateoffence(s).Aholisticappreciationofthefactthat

“Police”wasplacedunderList-IIasthesubjectmatterofState,

withpowertoinvestigate,andequallysignificantfactthatno

suchentryof“Police”orevenanyincidentalorancillaryentry

wasprovidedinList1i.e.,CentreListsuggeststhattheframing

ofa legislation such as NIA Actbythe Parliament,which

createsan“investigation”agencyhavingoverridingpowersover

the“Police”ofaState,wasnevertheintentionofthemakersof

theConstitution.

Itis submitted thatthe Parliamenthas acted beyond its

legislativecompetenceinframingandenactingtheNIAActand

hence,theNIAActisultravirestotheConstitutionofIndia.

Moreover,theNIAAct,initspresentform andcontent,notonly

confersunbridled,uncontrolledanduncanalisedpoweronthe

CentralGovernmenttoactarbitrarilyandwhimsicallyagainst

thespiritoffederalstructureandsovereigntyofState,butalso

tramplesthepurposeandsignificanceofEntry–II,List–IIof

Schedule7.

31.12.2008 The Parliament enacted the National

InvestigationAgencyAct,2008withanaim to
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constitute an investigation agency at the

nationallevelto investigate and prosecute

offences affecting the sovereignty,security

andintegrityofIndia,securityofState,friendly

relations with foreign States and offences

underActsenactedtoimplementinternational

treaties, agreements, conventions and

resolutionsoftheUnitedNations,itsagencies

andotherinternationalorganisationsandfor

matters connected therewith or incidental

thereto.TheActwasbroughtintoforceon

31.12.2008.

__.12.2019 The presentsuitis being filed before this

Hon’ble Courtseeking declaration thatthe

NationalInvestigation Agency,2008,in its

presentform andsubstance,isbeyondthe

legislativecompetenceoftheParliamentand

is unconstitutional.In an alternative,the

plaintiffseeksadeclarationfrom thisHon’ble

CourtthatSection6,7,8&10oftheNational

InvestigationAgencyAct,2008areultravires

to theConstitutionofIndiaandhence,the

samebedeclaredasunconstitutional.
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INTHESUPREMECOURTOFINDIA

ORIGINALJURISDICTION

UNDERARTICLE131OFTHECONSTITUTIONOFINDIA

ORIGINALSUITNO. OF2019

INTHEMATTEROF:

APLAINTUNDERARTICLE131OFTHECONSTITUTION OFINDIA

READWITHORDERXXIII,RULE1,2AND3OFTHESUPREMECOURT

RULES,2013ONBEHALFOFTHESTATEOFCHHATTISGARH

INTHEMATTEROF:

ThePlaintiffhereinischallengingtheconstitutionalvalidityofthe

NationalInvestigation AgencyAct,2008 on the ground thatthe

legislation,asenactedintheyear2008,isbeyondthelegislative

competenceoftheParliamentasitcreatesa‘police’atnationallevel

withoverridingandunbridledpower/authoritywhichotherwiseisthe

subjectmatterofStateunderList-II,Schedule7oftheConstitutionof

India.

AND

INTHEMATTEROF:

STATEOFCHHATTISGARH
THROUGHITSCHIEFSECRETARY
SECRETARIAT,RAIPUR
CHHATTISGARH …PLAINTIFF

VERSUS
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UNIONOFINDIA
MINISTRYOFHOMEAFFAIRS
THROUGHSECRETARY,
NORTHBLOCK
NEW DELHI …DEFENDANT

TO,

THE HON’BLE CHIEF JUSTICE OF INDIA AND HIS

COMPANION JUSTICES OF THE HON’BLE SUPREME

COURTOFINDIA

ThehumbleplaintofthePetitionersabovenamed:

MOSTRESPECTFULLYSHEWETH:-

1.ThePlaintiff–StateofChhattisgarhhumblystatesasunder:-

a.TheaddressofthePlaintiffforthepurposeofserviceof

noticesandprocessesisthatofitsAdvocate-On-Record,

SumeerSodhi,Advocate-On-Record,32,Ground Floor,

UdayPark,SouthExtension II,NewDelhi–110049.The

addressoftheDefendant(s)forthepurposeofserviceof

notice and otherpurposesare those indicated in the

causetitle.

b.The reasons and concerns ofthe Plaintiff-State of

ChhattisgarhforinvokingthejurisdictionofthisHon’ble

Courtemanates from the passing ofNIA Actbythe

parliament.Theplaintiffsubmitsthattheparliamenthas
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acted beyond itslegislativecompetenceasenvisaged

undertheConstitutionofIndiaand categorised under

Schedule7 oftheConstitution.ThePlaintiffseeksto

raisegroundswhichinvolveacleardisputeoflegislative

territoryoftheStateandrequiresconsiderationofthis

Hon’bleCourt,forthepresentcaseraisesseveralissues

andcontentionsinvolvinginterpretationofconstitution.

c.ThePlaintiffrespectfullysubmitsthattheNIAActisultra

vires to the Constitution ofIndia and is beyond the

legislativecompetenceoftheParliamentsincetheAct

empowers the Defendant to create an agency for

“investigation”,which,notwithstandingtheNIA,iscarried

outbytheStatePolice,asitisasubjectmatterofthe

State underEntry – 2,List– II,Schedule 7 ofthe

ConstitutionofIndia.

d.ThePlaintiffrespectfullysubmitsthattheNIAActisultra

vires to the Constitution ofIndia and is beyond the

legislativecompetenceoftheParliamentsincetheAct

empowers the Defendant to create an agency for

“investigation”,which,notwithstandingtheNIA,iscarried
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outbytheStatePolice,whichisasubjectmatterofthe

StateunderEntry–2,List–II,Schedule7.

e.TheNIAAct,initspresentform,notonlytakesawaythe

powerofconductinginvestigationbytheplaintiffthrough

Police butalso confers unfettered discretionary and

arbitrarypowersonthedefendant.Moreover,thereareno

rulesgoverningtheexerciseofpowerwhichgivesample

discretiontothedefendanttoexerciseitspoweratany

juncturewithoutprovidinganyreasonorjustificationfor

thesame.

f.Theprovisionsoftheactleavenoroom ofcoordination

andpre-conditionofconsent,inanyform whatsoever,by

theCentralgovernmentfrom theStategovernmentwhich

clearly repudiates the idea of state sovereignty as

envisagedundertheConstitutionofIndia.Theplaintiff

submitsthattheschemeofNIA actissuchthatonce

broughtinmotion,itcompletelytakesawaythepowerof

a State to investigate the offences which have been

categorisedasscheduledoffenceundertheNIAActand

whichhasbeencommittedwithinthejurisdictionofthe
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State.

g.TheNIAAct,initsessenceandspirit,isnotonlyultra

virestotheConstitutionofIndiabutisalsoagainstthe

federalspiritofwherein both Centre and State are

considered to be independent in their respective

jurisdictionareboundtorespecttheterritorialsoverignity,

somuchastheconstitutionprovides.

h.Itissubmittedthat“”Police”isasubjectmatterfalling

underEntry–2,List–IIi.e.,StateListinSchedule7and,

asprovidedundertheCodeofCriminalProcedure,1973,

has the power to investigate offence(s).A holistic

appreciationofthefactthat“Police”wasplacedunder

List-IIasthesubjectmatterofState,with powerto

investigate,andequallysignificantfactthatnosuchentry

of“Police”orevenanyincidentalorancillaryentrywas

provided in List1 i.e.,Centre Listsuggests thatthe

framingofalegislationsuchasNIAActbytheParliament,

whichcreatesan“investigation”agencyhavingoverriding

powersoverthePoliceofaState,wasnevertheintention

ofconstitutionframer.
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i.ItissubmittedthatinpithandsubstancetheNIA Act

empowerstheCentralGovernmenttocreateanagency

for“investigation”,whichotherwiseisbeingcarriedout

throughPolice,whichisasubjectmatteroftheState

underEntry–2,List–II,Schedule7,andthereforethe

Parliamentlacks legislative competence to enactthe

legislationonmatterscontainedinList-II.Itisrelevantto

highlightthattheterm “investigation”asdefinedunder

Section2(h)oftheCodeofCriminalProcedure,1973

stipulatesthat“investigationincludesalltheproceedings

underthisCodeforthecollectionofevidenceconducted

by a police officerorby any person (otherthan a

Magistrate)who isauthorised byaMagistrateinthis

behalf”.Therefore,itclearlysuggeststhattheNational

InvestigationAgency,ascreatedundertheNIA Act,is

nothing but a “National Police” for conducting

investigationeventhoughthesubjectmatterofframing

legislationrelatingto“”Police”isclearlyaStatesubjectas

perEntry2,ListII,Schedule7oftheConstitutionofIndia.

j.ThelanguageofSection6(4),6(6)oftheNIAAct,the

mandateofSection7,8and10oftheNIAActisalso
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contrarytotheconstitutionalschemeofdistributionof

power,as enumerated underSchedule 7,since the

mattersarisingwithintheterritorialjurisdictionofany

StatewhicharegenerallyinvestigatedbyPolice,hasbeen

takenawayandthemeaningandpurposeofEntry–II,

List-IIofSchedule7hasbeenrenderedotiose.

k.Thecombined reading ofSection 6(4),6(6),7,8 and

Section10oftheNIA Actdissolvestheconstitutional

setupofdivisionofpowerssince“Police”iscompletelya

domain /subjectmatterofState underList– IIof

Schedule7andbytakingawaythepowerofinvestigation

from the State Police orconferring discretion on the

CentralGovernment,whethertoallowtheStatePoliceto

investigateornot,asSection10suggest,isclearlya

breach ofthe division ofpowermodelsetup bythe

Constitution.

l.ItissubmittedthattheenactmentofNIA Actbythe

parliamentand creation ofan “investigative”agency

namely the National Investigation Agency, for

investigatingthescheduledoffencescommittedinany
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particularState,isclearlyanactofcolourablelegislation

since by way of the said Act,the Parliamenthas

effectivelycreateda“NationalPolice”which,incasesof

investigationofscheduledoffences,willhaveoverriding

controlovertheStatePoliceanditsinvestigationwhichis

contrarytotheschemeandintentionofDistributionof

PowerasprovidedinSchedule–7oftheConstitutionof

India.

2.CAUSEOFACTION

The cause ofaction forfiling the presentsuithas arisen

pursuanttotheenactmentofNationalInvestigationAct,2008

anditsdateofenforcementi.e.,31.12.2008andiscontinuing

sincethenoneachpassingday.Itissubmittedthat,inviewof

thefactsandcircumstancesofthepresentcase,thepresent

suitisnotbarredbylimitation.

3.JURISDICTION

ThisHon’bleCourthasthejurisdictiontoadjudicatethepresent

caseunderArticle131oftheConstitutionofIndiasincethe

presentdisputeisarisingbetweentheGovernmentofIndiaand

the State ofChhattisgarh.The correctness ofthis Court’s
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judgmentinthecaseofStateofM.P.v.UnionofIndiareported

in(201)12SCC268hasbeendoubtedandreferredtoalarger

bench in thecaseofStateofJharkhand v.StateofBihar

reportedin(2015)2SCC431.Theplaintiffstatesthatthefacts

andsubmissionsmadehereinaboveraiseadisputebetween

thePlaintiffandthedefendantrelatingtotheinvestigationof

offenceswithintheterritoriallimitsoftheplaintiffbytheNIAas

createdbytheDefendantwhichinadditionisanissueoflaw

forwhichonlythisCourthasthejurisdiction.

4.COURTFEES

Sincethesubjectmatterisincapableofvaluation,afixedcourt

feeofRs. isbeingdepositedherewith.

5.Thedocumentswhichhavebeenannexedwiththeplaintare

truecopiesofthedocumentavailablewiththeplaintiff.The

plaintiffalsostatesthatnoothersuithasbeenfiledbythe

Plaintiffclaimingsimilarrelief.

6.PRAYERANDRELIEFS

Inthefactsandcircumstancesofthepresentcaseandinview

ofthesubmissionsmadehereinabove,thepresentplaintiff
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respectfullypraysthisHon’bleCourtto:

a)DeclarethattheNationalInvestigationAgencyAct,2008is

unconstitutionalandultravirestotheConstitutionofIndia;

b)IN THE ALTERNATIVE AND WITHOUT PREJUDICE TO

PRAYER(A),declarethatSection6,7,8&10oftheNIAAct,

2008asultravirestotheConstitutionofIndia;

c)IN THE ALTERNATIVE AND WITHOUT PREJUDICE TO

PRAYER(A)&(B),passanappropriateorder/directionto

thedefendantto frameappropriaterules/guidelines,in

exerciseofpowerconferredunderSection25(1)oftheNIA

Act,forexerciseofpowersunderSection6(4)&6(5)ofthe

NIAAct,2008.

d)Passanyotherorderthatthiscourtmaydeem fitinthefacts

andcircumstancesofthecase

SETTLEDBY
Mr.VivekKTankha
SeniorAdvocate

Plaintiff/StateofChhattisgarh

Through
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SumeerSodhi
AdvocateOnRecord

StandingCounselfortheStateofChhattisgarh
NewDelhi
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