~ "IN THE SUPREME COURT OF INDIA
' AT NEW DELHI '
CIVIL ORIGINAL JURISDICTION
[Under Order XXXVLUI Rule 12 (1) (d) SCR, 2013]

PUBLIC INTEREST LITIGATION NO. 2019

(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA)

IN THE MATTER OF:

...Petitionerf

Shiv Kumar Tripathi
. . . Versus
Union of India & Anr. "..Respondents
PAPER BOOK .-

[KINDLY SEE INDEX INSIDE]

\

ADVOCATE FOR THE PETITIONER: KAMAL MOHAN GUPTA
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IN THE SUPREME COURT OF
INDIA
CIVIL/CRIMINAL APPELLATE JURISDIGTION

SPECIAL LEAVE PETITION CIVIL/CRL.NO. OF 20

IN THE MATTER OF:

...Petitioner/s
Versus

...Respondent/s

OFFICE'R'E_LQRT ON LIMITATION |
1. The petition is not filed within time,
The petition is barred by time and there is a delay

of ~ days'in filing the same against the

impugned final j‘udgement order dated _
petition 'for. é‘ondonation of days demms-
~been filed.
® o D ."-There,".f is deléy of % days in Te-filing the
- petition, Land"‘ f, pet@tilon” f.orl conddh'ation 0

__days deléy in re-filing has b'ee‘h filed.

New Delhi - g | i
Dated; BRANCH OFFICER
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'SYNOPSIS / LIST OF DATES

The petitioner by way of the present petition is
invoking the extraordlnary writ jurisdiction of this
Hon'ble Court under Article 32 of the Constitution

of India seeking issuance of appropriate Writ /

Order and Directions’ to the respondents in the
nature .:Q'f | Manqamus for  framing specific
pf'ocedu're( rules and _guidelines for disposing the
mercy‘ petiti'o‘ns w.ithin' a time bound period. Rights
guaranteed under 'Article 14 and. 21 of the
COhStitUtiQr’]'(').-f India are béing violated of the
Convicts as well as Victims due 1tol Iack of framing
of proper 'bfocédure, ru]e’s and - gu_idélines in
disposal of th'év-.nj‘er'c'y petitions of thé éoh\)icts.

Since there is' nb specified written procedufe, rules
and guidelines for disposiﬁg of the hercy petitions
within a. ti:rn“e bound manner, Ithe4sar.ne is resulting
in arbitrariness.and discrimination in disposa[‘ of
the r'rx'efcy petitions. It also !eads‘to.undue delay

in disposal of the mercy petitions and thus giving

rise to pub‘lic"'unrest and creates doubts and
suspicion in.the mind of Public at (arge. In quite a

few ‘cases there is a prolonged delay in disposal of
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the mercy. petitions and in such cases the convicts
are.able to'tal'<e the benefit of the delay.and get
their  death  sentences convérted finto
imprisonment - for life. vThe victims and their

families feel cheated in such cases.

For effectlve dlsposal of the mercy petition in a
tlme bound manner and for transparency therein it
is must that specnﬂc procedure, ~rules and
gundellnes for dlsposing the mercy petltlons within

a tlme bound perlod are lmmedlately framed and

lmplemented

As 'per the Constltutlon whenever ‘a crime has
been commltted and the person concerned has
also been punlshed by the court of Iaw he may
present‘a. rnercy‘ petition to the President of India
under Article 72" of the Constitution of India,
where th'e'rnatter falls within the ambit of Article
72. In his mercy petition the person concerned is
required fo state the grounds upon which he
requests.for the grant of pardon. It is true that the
petition prepared by the convicted person is to be

presented to the President of India. But there is

no . specific procedure established for the same,
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“ The question as to whether there exited any
procédure for ﬁlling and the disposal of mercy
petitions was answered by the Ministry of Home

/ ' .
Affairs on August 9, 2008.

Sinlce ‘power ;of .pardc;n under the constitution is
executive in rjature hence there is no quéstion of a
peféoﬁal' h‘garih.g before the a'uthoritiés, therefore
this . is qﬁitej possible that " in - ébéén’cé of a
prescribed ‘erm,-th'e .petitionell‘ who filéd a'simple
application | .:rn_ay . .not. pré,Yiée . 't'hel. cbmplete
information béééus¢ of illiteraty -or'unawé:reness
Aor he' fnéy .'al'sd act smartly be hiding certain
info,rma.tio'n: 'The prescribed form will definitely
helpr'.the ‘p‘)etiti'oneri,énd Lthe Pfesident- or the

Governor as the case may be.

The positipn.in United States of America is that if
a person h'aé been convicted for ah offence he can
apply to the Plre_sident for pardon on a prescribed
forﬁ, 'Whiéh s easily a\‘/ailable‘ along with
n'ééless'éry ”'inls‘tructions that are required to be

followed. Similarly in,England if a person is willing
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to '_seek pardon he is to file an appli'cation before
the Home.Secretary.. When the United States and
England h'aye“already framed the rules for the
purpose of'..tiling a mercy petition then India must
also frame proper procedure, rules and guidelines
for ﬁling and dlsposal of the ‘mercy petitions. The
framing of proper procedure rules and guidelines
is necessary for the purpose of transparency also.
Moreover a falr procedure is the natural demand
of Artlcle 21 and absence of procedure rules and
gmdellnes ltself |nd|cates the | pOSSlblllt\/ of
arbitrary exercuse of the power That it can be said
that the power .to grant pardon under Article 72
practically.~is being exercised by the Ministry of
Horne Atfai'r.s.'”It |s the Ministry t.hat piays a great
role in deciding the mercy pet|t|on So far as the .
delay in dnsposal of mercy petition is concerned it
is this ministry who is responsible for the same. It
is the fault of the Ministry that no rules have been
framed for the exercise of the power Moreover no
statutory guudeilnes have been: framed and the
mternal gu1del|nes are not bmdlng - The cases

dec'dEd in the mlnlstry proves the fact that if one
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person ggt relief on one ground the other person:
may not be entitled for relief on the same ground.
Th_eré Is always a possibility of arbitrariness and
d.iscrirhin'atihn‘.which ié in violqtio'n of Article 14 of
the constitution of India. He'nce the present
hLJhwble petft"io_n is being filed‘. . |
26§11.194§' '-Pgople of India _-‘.ing.i‘ts _‘ Constituent
'A.s'sembly‘ adobted, ena-ct‘e'd and
. "gaye'éo themselves the Conétitution
- of India.

: Article*72 of the (.:o.n'stit.utién gives
pdwer to the' Presideht to g‘re‘mt
pardhns, etc and to suspend, re'lmit

'.or commute sehtehces__ in certain
. case. |
"/ Article 161 of the ConstitUtion gives.
poWer to the thern’br to grant
“‘..','pardohs, eté and -to suspend, remit
‘oh commute sentenceé in certain
. case. ;
09,08,2008 The questioh as. to whether there exited
o . any hrocedufe for filling and the disposal

Scanned With CamScanner



O

ooof mere)r petitions was answered by the
Mihistry of Home Affeirs' on August 9,
2008,
-The Mihistry accepted the fact that there
is no written procedure to deal with mercy
| petition.A‘ |
The then Joint Secretary to the Home
L 'Ministry'gave this information to Central
- . Information Commission (CIC) in reply to
a petltlon filed by a resident of Mumbal
Mr Vats Raj wherein he had demanded
the information saying that "th\eprgeegure
) for _.ex.arrrining m_ercy petitions by the
Ministry of Home Afi’airs' for sending
| repomrhe'ndations to the President
without delay is ot official importance.
He alse wanted- to know if the

.government is considering any proposal

1
I

‘tg_@/@v_and revamp the'.procedure
to speed up the process of dealmg

with m?EEY,_QQtiti,o_ns. S
In reply to the.first ‘question the
Mlnlstry replued that "There is no

.wrl,tten procedure follo.wed for’
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'exa-mini‘ng power to grant pardon or

'to suépend, relmit ar‘)‘d, commute

" death pletitions under Article 72 (of

the Constitution, d‘eal‘in‘g with the

. president's sentences  to  a

"thd'emned prisonef), which. could
.be prévided to the appellant.

_ jThé second question was also

o _aﬁswered in the n'e'gatvivve. Hence it

| is clear from the acéeptance of the

B Home Ministry itself that there i;f no

- prescribed procedure’ to deal with

. mercy pétitiois::{./

(l)Dr:awn & Filed The framing of proper ‘.procedure,
;|f..12‘.:20‘_1'£:9 'f‘ul'gs and guidelines is necessary for
. the purpose  of 'tra'nsparency also.
..MOredvé'rla fair prdcefé:iure is the
hatural' demand of Article 21 and
‘ab_sence' ,Of.‘§r0cedure, rules and
" guidelines itself indj‘icates the
- ‘possibility of arbitrary exercise of

',thel power. Hence the present

hqmble petition is being filed.

.
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IN THE SUPREME COURT OF INDIA
AT NEW DELHI '
CIVIL ORIGINAL JURISDICTION

~ [Under Order XXXVIII Rule 22 (1)(d) SCR, 2013]

WRIT PETITION (C) NO. OF 2019
PUBLIC INTEREST LITIGATION NO. OF 2019
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA)

IN THE MATTER OF:

Shiv Kumar Tripathi, Advocate

S/o Shri Hari Prasad Tripathi,

R/0.House No.100,

Near Degree College

Principal Banglow,

Civil Lines, Distt. Gonda,

Uttar Pradesh-271001 o ...Petitioner

Versus : _ :

il Union of India
Ministry of Home Affairs
North Block, New Delhi-110001

“Through its Secretary

The Ministry of Law & Justice

N

4™ Floor, A-Wing, Shastri Bhawan
New Delhi-110001 :
Through its Secretary ....Contesting Respondent

To, .. L
I The Hon’ble Chief Justice and His Companion

Justices of the Hon'ble Supréme Court of India

at New Delhi |

The humble Pétitionerabove named;

MOST RESPECTFULLY SHOWETH:
! t .
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IN THE SUPREME COURT OF INDIA
© . AT NEW DELHI
CIVIL ORIGINAL JURISDICTION
[Under Order XXXVIII Rule 22 (1)(d) SCR, 2013]
" WRIT PETITION (C) NO. - OF 2019 |
PUBLIC INTEREST LITIGATION NO. OF 2019

- (UNDER ARTICLE 32 OF THEVCONSTITUTION OF INDIA)

- IN THE MATTER OF:
.Shiv Kumar Tripathi;, Advocate
S/o0 Shri Hari Prasad Tripathi,
R/o0 House No.100,
Near Degree College
Principal Banglow,
Civil Lines, Distt. Gonda, .
Uttar Pradesh-271001 ...Petitioner

‘Versus

1. Union of India

Ministry of Home Affairs .
.North Block, New Delhi-110001
Through its Secretary

2. The Ministry of Law & Justice
E 4™ Floor, A-Wing, Shastri Bhawan
| New Delhi-110001

~Through its Secretary '.....Contesting Respondent
N o -

To, .
~ The Hon'ble Chief Justice and His Companion

 Justices of the Hon'ble Supreme Court of India

at New Delhi '

The humble Petitioner above naméd;

‘MOST RESPECTFULLY SHOWETH:
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1. 'The : petitioner herein an' Advocate "~ by
professron and is also a socral actlvrst HIS Aadhar
No. is 69984324182 His PAN No is ACUPT 9610 K

and his ‘annual income is about Rs. 2,75,000 /-.

His email la‘ddress is shivtripathisc@gamil.com.
The petition;er is not involved in any pending Civil,
Crin"rrnal "or'Re\./enue'litigation, which has or could
have' a legal nexus with the issue ihvolved in.:'the
present petition. Concerned Authorities were not

moved for the rellef sought: in the petltlon The

'petltroner has no personal interest in the issue
lnvolved in the present petltlon nghts guaranteed
under Artrcle 14 and 21 of the Constitution of
Indra are berng VIolated of the Convrcts due to lack
of framlng of proper procedure | rules and
gurdelmes in dlsposal of the mercy petltrons of the

convicts.

“The petitioner has invoked the extraordinary
writ.juri'sdiction or the Hon;ble Suprem‘e Court of
India and Hrgh Courts whenever the Fundamental
Rights of the Cltlzens of India are belng violated or
in ‘danger' of . being. violated . or if there is

arbitrariness or discrimination in implementation
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- ——

and‘ebéerclse of the Powers by the State or any

power or functlon of the State or lts Authorities

are ungulded or un- channellzed

The petltloner by way of the present petition
is mvoklng the - extraordlnary Writ jurisdiction of
this Hon ‘ble Court under Article 32 of the

Constltutlon - of India seeking issuance of

approprlate ert / Order and Directions to the

respondents in the nature ‘of Mandamuys for
framlng the specnﬂc procedure and guidelines for

dlsposmg the mercy petltlons within a tlme bound

penod f.

Slnce there is no specuﬂed written procedure ,
and gu:dellnes for disposing of the mercy petitions
within a time. bound manner the Same is resulting
in arbltrarlneSs in dlSpOSal of’ the mercy petltlons
It also leads, to u,ndue delay in disposal of the
mercy petltions and thus giving rise to public
unrest andfcreates doubts andlsuspicion in the
mlndlof Pub'llc at large. In quite a rew cases there '

is a, prolonged delay in dlsposal of the mercy

petltlons and in such cases the convncts are able

to take the beneﬁt of the delay and get their death
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sentences conlverte._d into imprisonment for life.
The victims' ahd their families feel cheated in such
cases. For effectlve disposal of the mercy petition
in a’ tlme bOUnd manner and for transparency |
therein it is must that specific procedure and
gwdehnes for dlsposmg the mercy petltlons W|th|n
a time boond period,. are immediately: framed and

'implement'ed_. '

1-A. That the petltloner has not approached thls
Hon’ble Court seeklng SImllar rellef on any earlier
occasnon and has not approached the concerned
authorltles for snmllar relief. |

2. That llthe 'p‘ower Ito.'grant' p_ardon_ is an extra
ord'in_ary poWer. Therefore this '.po_wer_.lbe exercised
by the cohc'e'rne'd ‘authority with. great care and
caution.l The 'principles of natural. justice demands
that this poWér shall be exercised 'L‘J‘niformly in |
eac'h and'e\:/ery case Its beneficiaries ought not to
be the ektraordinary persons. but all deservin‘g.
individuals. . |

3. That/ t'he'ex‘traordinary Constitutional power |

to'grant-pardon is conferred on the"President of

India.. .
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4. That sihce this power is to be exercised only
on the aid and advice of the council of ministers

therefore there is deﬂmtely an apprehensuon that

the power can be ‘Misused.

5. That apart from the apprehe'nsion of misuse
and abu's;é of this power the delay in disposal of
the mercy petltlon by the Presndent is another big
problem

6... That as' per the Constltutlon whenever a
crlme has been commltted and -the person
concerned.‘ has also been punished by'the court of
law, . he‘ '.mayl present a mercy petition to the
President of‘ Indla under'. Artlcle 72 of the
Constltutlon oF Indla | |

7. That the petltlon prepared by the convicted
person is to be presented to the _President of
Ind‘ia,: ‘But"‘ there ' is no specific | procedure
established for the same. | |

8.. That the questlon as. to whether there ex1ted
any procedure for ﬂlllng and the dlsposal of mercy
.petitions was answered by the Mlnistry of Home

Affalrs on August 9 - 2008. The Mlnlstry accepted

the fact that there is no wrltten procedure to deal
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with .'merc"y"l petition.” The then Joint Secretary to
the Home Ministry mr, Shash/' Bhushan gave t-his
inforrnation to Central Information\Cdmmission
(CIC)' in repiy to a petition filed by a resident of
Mumbal Mr Vats. Raj wherein he had demanded
the mformatlon saylng that "the procedure for
exanﬁlnmg' mercy- pet|t|ons by_ the Mlnlstry of
Home.Affai'rslffor sending recommendations to the

President .wit'hout de'lay is of official -importance.

He- also wanted to know |f the government is

con5|der1ng any proposal to reVIew and revamp

the procedure to speed up the p.roces_s of dealing

Wlth mercy petltlons ‘In reply to the ﬂrst questlon

v—_____

the Mlnlstry replled that "

Itis pertlnent to mention here that there is
no‘ written proc-edure followed for examining
power to 'g.rant‘_pardon or to suspend, remit and
commute d'eath petitions under Article 72 (of the
Constltutlpn, 'dealing- with the president's
sentences to a condemned prlsoner), which could
be. provnded to the appellant The second question

was also answered in the negatlve Hence it is

clear ,from the.acceptance of the Home Ministry

Scanned with CamScanner



)

itself that there'is no prescribed procedure to deal
with mercy petitions.

9" That, Siﬁce power of pardon under the
con'stitutiq‘n is executive in nature hence there is
no. question of e; personal hearing before the
_a’uthofities', 'tijerefore'this is quite possible that in
absence qu a"prescribed for:m,’ the petitioner who
filed a'-si_m.pl.e appliéation may not provide the
complet'e.' 'inférmation because of illiteracy or
unawarénes's,'or he may also act smartly by hiding
certain infohn'afidh. T-he: prescfibed form  will
definitely help the_betitioner and the President or
the Govérngr; as the case may be.

10, Th'at.jThelbositiQn_in United States of America
is altogeth'ér different. If a pefs‘on has bg’en
comﬂ'cted .for‘ an offence he can apply to 'the
Presié:lent. for pardon on a prescribed form, which
is éasily- ) available  along with necessary
inﬁtrUcﬁdnsl that are required :tb be -followed.
Sim%lariy i.n': England' if a persqn_is _wil'Iir.yg to seek

par‘:d.on'-he'is to file an application before the Home

Secretary.” .
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11. That when the United States and England

have already framed the rules for the purpose of

filing a mercy Petition then similar Rules must be

framed |n India. | |

12 That The framlng of rules .IS lnecessary for the.
purpose of, transparency. Moreoyer a fair

procedure'ls the natu'ral demand of Article 21 and

no procedure ltself lndlcates the possnblhty of

arbltrary exerc:se of the power.

13. That It is evident that there |s no written

proeedure for dea'ling.with mercy petitilons. but in

practlce whenever a person is punlshed he or his
relative may submlt a mercy petltlon in writing to
the'Presrdent..,,, |

14. ‘Th.at all the'se petitions -are Ireceiyed in the
President's 'SeCre‘tari‘at‘on behalf of the President
and are fo/rwarded to the Ministry of Home Affairs
for the.'ir. ‘comments’ and recommendations. As
mentioned'. earlier that there is a separat_e section
in the' Ministry of Home Atfa,irs‘where all these
petitions are dealt with in details. |

15. That, After recelvmg such appllcatlon the
Home Affalrs scrutlnlze the

Ministry of
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appllcatlon/petltlon The scrutlny is done on the

following Domts

_(a). Whether the condemned prisoner has
| b'een Duhished for an offence for which the
Governor of the State concerned has power
to grant pardon
~(b) If the offence is pardonable by Governor
and whether the appllcant ﬂrst of all
approached the Governor of the co_ncerned
State where he had been punished. |
16.: Th_at,onscrutiny if it is found that-the offence
conﬁrhitted 'by: the oerson concerned falls within
the " pardoning power of the Governor but ;.his
application .'has already been reje'cted by‘ the 4
Governor._ or- the offence committed by him does
'nolt f'all‘ u"n'der‘ the 'jurisdiction of the Governor then
the "Ministriy'l starts‘ WOrking on the Petition. But, if
|t IS found that the offence comm|tted by the

person concerned falls within the pardomng power

of the Governor and he directly approached the

Pres:dent for mercy ‘then the Mlmstry of Home
Affairs forward the applicati‘on/petition to the

Concerned. Gavernor.
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17. That o'nce the scrutiny of ‘mercy petition s
complete and |t is confirmed that the petition can
only be dlsposed off under Article’ 72 of the
Constltutlon of, India, thereafter, the Ministry of
Home' Affairs writes to. the concerned State or
Union * Terrltory Government to glve opinion
regardmg the exercise of pardomng power in case
of the person concerned On recelvmg such a
Ietter the concerned government is bound to give
its ‘op|n|on to the Mmrstry of Home Af.fairs as soon
as possible. |
18. ‘That however no s'pecific' time period has
been ﬁxed for submitting the opinion.
19, 'That/_After recei;ving'_the, opinion from the
concerned-. government i.e. the Government of
State or Unlon Terrltory, the Ministry of Home
Affalrs. prepares a ”Summaryv.For The PreSIdent'.
ThlS document contalns the entire case.
20. | That there is no fix format of thlS summary
21, 'That'generally it contains the following:

0 the"name, age parentage and address of

the' convicted‘person are mentiohed in

the summary and if the petition is filed
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by some relatlve hlS name and relation
wnth the convict is also necessarily

, .requlred to be mentioned in the
summary.

“ the" _entire facts ':righ't_ from the

. commissi?n lof the crime to the
" conviction by trial court and the
‘decisions of Ithe appellate  courts
ahpﬁdached (if any). The 'judgments of
| all courts are discussed at length.

'tii. the_ grounds taken by the-petitioner in
:hIS petltlon for seeklng the pardon.

.iv. .4 the summary contalns the scrutlny of
the case on the baSlS of - the grounds
mentloned in mercy petltlon and the

grounds framed by the mlnlstry itself.
22. That all_thiough' there vare_ no statutory
grounds/gundelihes made for granting pardon but
as per the statement of the .Mi.nistry itself "the
bre‘ad gUi‘dejines g'enera’lly‘ 't:onsidered while
exam‘i‘ni,ng'-the mercy petition unq'er Article 72 of
the Consti'ttrtion‘ relate to petSonaIity of the
aceused such 55 age, sex 'o'r mental state of the
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accused clrcumstances of the case, conduct of the
offender medlcal abnormallty falling short of legal
msanlty and SO on.

23. That m fact the broad guldelmes generally
cons:dered (whlle examlnlng the mercy petition in
the Mmlstry of Home Affairs) states that the
clemency is Justlﬂed on the lollowmg grounds:
i Personahty (such as age, sex or mental
'-defi'cle‘ncy')-' or circumstances of the case
(such as provocation or,simllarju.stification),
i. Cfases in which appellate Court expressed
dou-bt as to.,rellability IOf evidence but has
nevertheless decnded on convnctlon

I

"li:i.~ Cases in Wthh it lS alleged that fresh
: ewdence lS’ obtalnable malnly with a view to
seelng whether fresh enqunry is JustIFed
ilV Where the High Court.on appeal reversed
acquittal. or on appeal "enhanced sentenced?
v. Is there any difference of oplnlon in-Bench
of rligh Court judges necessitating reference
to third judge?
vi. Consideration. of evidence in fixation of

responsibility in gang murder case.
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vii.lLopg delay in investigation and trial etc.

24, That th‘e major defect in these guidelines is
that 'the goyernment is not bound by - these
guidelines. These are basically the internal
grounds that may or may not be taken into
con“silderat-io'n .as these grounds are not the
statutory' guideli.nes. As ment‘ioned. earlier that the
ministry has accepted that no guidelines have
‘ been:framed'for the exercise of the power and this
,Iack of gu1dehnes is a‘ major cause of concern

25 That flnally the last part. of the. Summary for
the PreS|dent contalns ‘the recommendatlons
regardlng the acceptance or. reJectlon of the
petltlon These recommendatlons are made after
'con5|der|ng the case of the condemned prlsoner
under the seven gu1de|mes framed by the Ministry.
26. That thereafter the ~Ministry forwards the

brlef summary of the entire case together with the

recommendatlons ‘to the Presndent for ﬂnal

dlsposal

27 That on recelvmg the summary prepared by

the Ministry of:Home Affalrs the Presrdent of Indla |
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g'oé's .thro.ug‘h'the entire cése‘ 'and takes the final
dec;ision,. - |

28. Thét this order of the President is also
tohtainec_j in the "Summary for the President" after
the "advice"' of tﬁhe. Ministry.

29.. ~That thus it is eVidenf that there is no fixed
procedﬁ_r'e fc_jr_ the p‘resenta'tion, of the mercy
péti.tion gn“d. the -guidelines havé also not been
fra'med-_by ‘the Gévernment of India for the
exercise o"f the pO\;\/eE of pérdc)n.

30. ,Th’a't "thé Ministry of Hérﬁe Affairs is the real
a'u't_ho.r"i'ty who plays ‘a great role in »th.e disposal of
merc‘y'pef‘i.tior'ls. |

31. 'That'the“power to grant pard'on' unde; Article
72 bractica;!ly is being exercised by the Ministry of
Home Affairs; 'It"is the Mir;is.try. that plays a great
role in d'ecidi’ng the: mercy petition. So far as the
delay in diép’osal of mercy petition' is concerned it
is this ministfy who is responsible for the same. It
is tﬁé Fault of the Ministry that no rules have been
framed for the exeréisé of the power. Moreover no
stétu'tory guidelines have been framed and the
interﬁalvgiuidélines are not binding. '
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32. That the cases'decided by the ministry clarify
that if one. person got relief on one ground the
other persan m'ay not be entitled for relief on the -
same ground.' |
33.'|That the'pendency of mercy petition before
the President of India is one of the major problem.
The: petltlons remaln pendlng for years in the
<ofﬂce of the Pres:dent In last 14 years only 4
petltlons were dlsposed of ThIS delay in the
dlsposal of. mercy petltlons is. helplng the convicts
only | |
_ 34 That there is an urgent need for framlng the
specnﬂc procedure and gundellnes for dlsposmg the
mercy petltlons wnthln a time bound perlod
35.° That the petltloner files the present humble
petltlon lnter alla amongst the foIIowmg
GROUNDS
A BECAUSE ‘there is no specified written
procedure.' and 'guidelines for' disposing of the
mercy petitlons within a time bound manner, the

same s resultmg in arbltranness and
N | |
discrimination in disposal of the mercy petitions.
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B. BECAUSE absence of specific Procedure,
Rules and Gundellznes also leads to undue delay in
dlspo'sal of the rnercy petitions. -

C. BECAUSE undue delay in dlsposal of the
mercy petltlons glves rise to publlc unrest and
creates.doub.ts and suspicion in the mind of Public
at large..f ) |

D. BECAUSE in quute a few cases there is a
prolonged delay in disposal of the mercy petitions
and in such cases the' convicts are able to take the
benefit of the delay and get their death sentences
converted lnto lmpnsonment for life.

E. BECAUSE the vrctlms and thelr famllles feel
cheated in such cases where due to delay in
disposal of'th'e nﬁerct/ petition the _death sentence
are, conyerted into sentence for impriso_nment. .
F. f 'BECAU.SE: for etfective disposal of the mercy
petition in a time bound manner and |for
trans‘-parency, thereln,. it is must that specific
Pracedure', Rules and Guidelines for disposing the
‘mercy pet'itlon's \l&/ithin a time bound period, are

immedi.ately‘ frarned-and impleme‘lntedv,
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G. BECAISE' power of pardon under the
- constitution is executive in nature hence there is

no questlon of a personal hearing before the
authorities, therefore this is quite possible that in
‘absence of a oreécribed form, the petitioner who
filed a sinﬁ‘ole application ’rn'ay" _n.ot "provide the
complete -inforrnation because ofl. illiteracy or
unawarenesslor he ‘may-also act smartly by hiding
certarn lnformatlon The prescrlbed form will
def“nutely help the petltloner and the President or
the_ Governor as the case may he’. :

H.:_ BECAU'SE. the p'ower of{ oardon under the
constltutlon is executlve in nature hence there is
no questlon of a personal heanng before the
authorities, therefore this is quite possible that in
absence o'f a pr’eecribedv form, the petitioner who
ﬁled' a sirriple ‘application may not .provide the
complete information because of illiteracy or
unawaren/erss'or he may also act smartly by hiding .
certain information. The prescribed form will
definitely help the .petitioner' and 'the»President or

the Governor as the case may be._

Scanned with CamScanner



K

I BECAUSE the position in United States of
America Is t:h'at if a person has been convicted for
an,.off'enc/e he can apply to the President for
pardon on a prescr,lbed‘ form, which is easily
available along with necessary instructions  that
are required to be foll'owed.'SimiIarly in England if
a per_é'oni.isw.ill"ing to seek pardon he is to file an
application lb‘efore the Home Secretary. When the
United é't‘a.tes. and Enhgland have already framed
the rules fo'r the purpose of"ﬁling 'a mercy petition
then. India must .a?so frame proper pro'Cedure,
rules and gurdelinee for filing and disposal of the
mercy petitions | | _ ' .
J. BECAUSE the frammg of proper procedure
rules and gu1de|mes is necessary for the purpose
of - transparency also, Moreover a falr procedure is
the natural demand of Article 21 and absence of
'procedure; rules and gwdellnes itself l_n‘dlcates the
p,o's:sibiUty of arbitrary exercise of the power. -

K. BECAUSE from the past eXperie.nce‘ii'tllcan be said
that the power to'lgran.t pardon under Article 72
pract‘icaily; is being exercised by the Ministry of

.Ho'rne'Afflairls. It is tne Ministry that :plays.é great
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role in dec:dmg the mercy petition. So. far as the

delay in dlsposal of mercy petitlon is concerned it

is thlS mlmstry who is responsrb!e for the same. It

is the fault of the Mlmstry that no- rules have been

framed for the exercnse of the power. Moreover no

statutory gwdellnes have been framed and the

mternal gurdehnes are not binding.

L. BECAUSE the cases decrded by the Ministry
proves the fact that if one person got relief on one
ground the other person may not be entltled for
rehef on the . same ground There |s always a
possnblllty of arbltrarlness and dlscnmlnatlon
which is in violation of Article 14 of the
con's,titut'io.n'of'India'. | ‘ |

M.  BECAUSE the question as to whether there exited
an‘y 'proce}dure for filling and the disposal of mercy
petltrons was answered by the Mlnlstry of Home Affairs on

AugustQ 2008
The Ministry‘ accepted the fact that there is no

written'procedure‘to deal with mercy petition. -
| The then Joint Secretary to the Home Ministry gave

this informatjon to Central Information Commission (CIC)

in 'reply' to a' petition filed by a’ resident of Mur‘nbai Mr.
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Vats Raj whereln he had demanded the information
saying that "the procedure for exammlng mercy petitions

by the Mlnlstry of - Home Affairs for sending

recommendatlons to the Presldent without delay is of
official impo.rtance.
He also wanted to know if the government is
) |
considering any proposal to review and revamp the
procedure to "s.peed'up the process of dealing with

mercy petitions.

In reply to the first questlon the Ministry
rephed that '"There is no wrltten procedure
followed for examlnlng power to grant pardon or
to- suspend remlt and commute death petltrons
under Artlcle 72 (of the Constltutlon -dealing with
-the presrdents " sentences 'to ‘a ‘condemned
pr'i_sone.r), “which could be p.rO\i/ide.d to the
appellant. B -

| The secOnd questlon was also ansWered in
the negatlve ,Hence it is clear from the acceptance
ofy t,he 'Home Ministry itself that there is no

prescribed procedure to deal with mercy petitions.

7
. !

- '
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36. ‘: That ,tlr..me'.pevtitio.ner states éh dath that there
is n'o”peréohal gain, private mdtive' or oblique
reason for the bétitionef in filing the 'p‘resent PIL.
37. fhat“the petitioher has not filed any other or
similar Wr{t .peti'tion before this -IHon’bIe Court or
ény'ﬂigh Court. | |
' PRAYER
In the facts and c.frcumstances offthe'p.resent case
and in the inferest of justice ‘this Hon’ble Court
may be pileieised .-‘tc_).;“ |
a. ‘pass;_ap'p.ropﬁate. w’rit-, order of direction i.n
| the nanre of mandamus to. ,the.'réspondents
| for'f/réminé the gpeci‘ﬁc procedure, rules and
guidelines for disposing the mercy petitions
within a time bound pé-rjbd; and
'b." pésé '~ap"pr'o,priate writ,-érder orv direction in
t'he_ nafure of mandamus directing the
respondents to fix a time frame within which
thevr.nerc-'y petitibn has to be 'deCided and the
| conséquences of not d;isbosing of the mercy

petitions within such time frame; and |
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c pass any other further order (s) as deemed
fit and necessary by this Hon’ble Court in the
interést :ofjustic.e'

AND FOR THIS ACT OF KINDNESS THE PETITIONER

AS IN DUTY BOUND SHALL EVER PRAY :

DRAFTED BY .
Shiv Kr. Tripathi |
Advocate | ' L

New Delhi :
Dated ; ]-12.2019

FILED BY

KAMAL MOHAN GUPTA
ADVOCATE FOR THE: PETITIONER
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“ IN THE SUPREME COURT OF INIDIA
Civil Original Juriscliction

PIL/Writ Petition (C) No. _____ of 2019

In the matter of ;
Shiv Kumar Tripathi ...Petitioner

| l | | Vcrsus
Union of Invdia & Anr. ...Respondent

AFFIDAV I’I
I, Shiv Kumar Tripathi, aged about ~ years, Son of Sri

S/o H.P. Tr_ip’athi, R/0 H. No. 1009,Akash Ganga Apartments,
Sector 4 ,.B, Vasundﬁra Ghaziabad, UP Presently at Delhi, do

hereby' state on solemn affirmation as under:-

1. That.9 amithe petitioner in the above-mentioned
‘petition. T am well acquainted with facts of the case, as

such competent to swear this affidavit.

2.. That the accompanyiﬁg Petition has been drawn and
drafted under my instructions. The contents of the

' acéompanying writ péfitibn Pages I to 22 Paras 1 to 37 |
'a.nd.:List of Dates Pages B to H, are true and correct to
. my Iﬁérsohal knoWledgé and belief. No part of it is false

- and ndthing material has been concealed therefrom.

3. That the petitioner is states that thgre is no personal

entiflad by gain, private motive / reason in filing this Publép\

. ' N Interest Litigation (PIL). Q\/\:’w’ e (BN
Zork Y PP '

1o —%’g} . ' DEPONENT
R. P, BANSAL) O

-Ad
¢ Reg No. Itég(;mv «B

Lipto 27 /11, /9001

/:‘; B fied at Delhi on this the [l day of December, 2019 that the
czﬁ'—s’ycontents of the afﬁdavxt are true to my knowledge and belief.
~ No, /part of it 1s false and nothing material has been concealed
therefrom ANESTED -
¥ | Ced Vs
P = Notary Pyblic, Delhi '
[f* \‘, . a - , (As Prasented) h ) . DEPONENT
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APPENDIX

’ 1
Article 72 in The Constitution Of India 1949
72. Power of President to grant pardons, etc, zind to suspend, remit or commute
sentences in certain cases -
(1) The President shall have the power to grant pardons, reprieves, respites or
remissions of punishment or to suspend, remit or commute the sentence of any person

convicted of any offence

'

(a) in all cases where the puqishmént or sentence is by a ‘court Martial;

(b) in all cases where the punishment or sentence is for an offence against any law
isrelating to a matter to which the executive power of the Union extends;

(c) in all cases where the sentence is a sentence of death

(2) Noting in sub-cléu_se (a) of Clause (1) shall affect the pbwef to suspend, remit or
commute a sentence of death exercisable by the Governor of a State under any law for

the time being in force -

(7 )
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OF INDIA
THE SUPREME COURT
INCIVIL ORIGIONAL JURISDICTION

I.A. NO. OF 2020
IN '
WRIT PETITION (PIL) (C) NO. OF 2019
IN THE MATTER OF:
Shiv Kumar Tripathi, Advocate ...Petitioner
Versus
...Respondents

Union of India & Anr.

APPLICATION FOR CONDONATION OF DELAY IN RE-
FILING THE WRIT PETITION

TO ,
THE HON'BLE CHIEF JUSTICE OF INDIA AND

HIS COMPANION JUSTICES OF THE
HON'BLE SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE
PETITIONER ABOVE NAMED:

1

MOST RESPECTFULLY SHEWETH:

1. The petitioher' has filed by the application for
condonafion of deléy' in refiling the Writ Petition before
~ this Hon’ble Court in the above-noted ert Petition (PIL).
The Petltloner herem craves leave of thlS Hon’ble Court to
r.efer to and rely upon the contents of the accompanying
Writ P'etition.-for_ fhle purpose of prese.nt Application also

and the same is not repeated herein for the sake of

brevity. .
3. . That .it is humbly submitted th.at' the captioned
matter was filed however there has been some delay in
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ince the file was clubbed with other

refiling this matter. S
| and it took some time to

files in our office. Therefore, |
trace file. Thus,' delay has occurred _in re-filing, for the

éforesa:’d bonafide reasons and circumstances. Thus, the

said delay is liable to be condoned.

. 4‘ .It is submi_tted that petifionér 'has got a good case
- on ‘mjer‘i"t‘s at 'p‘etitioner shall suffer irreparable loss and
injﬁry, ih cése fhis Hon'ble Court shall not grant the relief
prayed hereunder. | '
. PRAYER
It is therefore most respectfully prayed that your
Lordships may grécio'l_'lsly.be pleased to: _
a) condone the delay of §§ days in refiling the Writ
Petition; ' =
b) pass such further order/ordérs, as this Hon'ble Court

may deem fit and proper in the facts and

circumstances of the case.

AND FOR THIS ACT OF KINDNESS, T
AS DUTY BOUND, SHALL EVER pray, | = o ITIONER IS

FILED BY:

| . (KAMAL MOHAN
| GUPTA
 |, Advocate for the Petitione?‘

FILED ON:
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' \thing material has
my knowledge and belief and nothing

been concealed therefrom.

DEPONENT

VERIFICATION
Verlﬂed at New Delhi on thlS the day of

February, 2020 that the facts stated above in Paras 1
and 2 are true and correct to the best of my knowledge

and, belief and nothing material has been concealed

therefrom.

DEPONENT
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