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C/SCA/15123/2019 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/SPECIAL CIVIL APPLICATION NO. 15123 of 2019

Versus
UNION OF INDIA

Appearance:

MS MEGHA JANI(1028) for the Petitioner(s) No. 1

MR MANAN A SHAH(5412) for the Respondent(s) No. 2
NOTICE SERVED(4) for the Respondent(s) No. 1

CORAM: HONOURABLE THE CHIEF JUSTICE MR. VIKRAM NATH
and
HONOURABLE MR. JUSTICE J.B.PARDIWALA

Date : 06/10/2020
ORAL ORDER

(PER : HONOURABLE THE CHIEF JUSTICE MR. VIKRAM NATH)

1. By this writ application under Article 226 of the
Constitution of India, the writ applicant has prayed for the

following reliefs:

“(A) that the Hon'ble Court be pleased to issue an
appropriate writ, order or direction and be pleased to quash
and set aside Rule '1*Gnd“Rile 2 of the Bar Council of
Gujarat (Enrollment) Rules to the extent they prohibit
admission of a person who is otherwise qualified to be
admitted as an advocate, but is either in full or part time
service or employment or is engaged in any trade, business
or profession, as an advocate:

Alternatively
the Hon'ble Court be pleased to read down Rule 1 and Rule

2 and declare that a person who is otherwise qualified to be
admitted as an advocate, but is either in full or part time
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service or employment or is engaged in any trade, business
or profession, shall be admitted as an advocate, however
the enrollment certificate of such a person shall be withheld
with the Bar Council and shall lie in deposit with the
Council, until the advocate makes a declaration that the
circumstances mentioned in Rule 2 have ceased to exist and
that he continues to start his practice:

(B) that pending the hearing and final disposal of this
petition, the Hon'ble Court be pleased to direct the Bar
Council of Gujarat to accept application form of the Applicant
and permit the Applicant to take up the Bar Council
Examination.”

The gist of the case put up by the writ applicant, in her

own words, as pleaded in the memorandum of the writ

application, reads thus:

“March 1996 The writ applicant obtained degree of
Bachelor of Commerce from Kolkata University. The writ
applicant has been living in Ahmedabad since 1996. The
writ applicant presently lives with her son, her retired father
and is the sole earning person in the family.

05.05.2009 The husband of the writ applicant who
was a journalist passed away. The writ applicant presently
lives with her son, her retired father and is the sole earning
person in the family.

* The Bar Council of India introduced the All India Bar
Examination, an exam which is mandatory for all law
students graduating from Academic Year 2009-10 onwards
and enrolled as adboctteSTY under Section 24 of the
Advocates Act, 1961. it is mandatory for an advocate to be
enrolled as such before taking the All India Bar
Examination. As per the Bar Council of India Rules, no
advocate enrolled under Section 24 of the Advocates Act,
1961 shall be entitled to practice under Chapter IV of the
Advocates Act unless such Advocate successfully passes
the All India Bar Examination conducted by the Bar Council
of India. The Bar exam is mandatory for all law students
graduating from Academic Year 2009-10 onwards and
enrolled as advocates under Section 24 of the Advocates
Act, 1961. It is mandatory for an advocate to be enrolled as
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such before taking the All India Bar Examination. The exam
is applicable only for enrolled advocates. The Bar Council of
a state while enrolling a person as an advocate issues a
provisional permission to practice as an advocate for a
period of 2 years from the date of enrollment subject to filing
of an undertaking in the proforma to be submitted to the
State Bar Council. The Provisional Certificate remains valid
for 2 years or till the advocate passed the All India Bar
Examination whichever is earlier. In case the advocate does
not pass the examination within the said period, the
concerned person ceases to be an advocate till passing of All
India Bar Exam.

* The Bar Council of Gujarat, has framed the Bar
Council of Gujarat (Enrollment Rules) under Section 28(2)(d)
read with Section 24(1)(e) of the Advocates Act, 1961
(hereinafter referred to as “the Enrollment Rules”). As is
mentioned in Rule 1 of the Enrollment Rules, a person who
is otherwise qualified to be admitted as an advocate but is
either in full or part time service or employment or is
engaged in any trade, business or profession is not to be
admitted as an advocate. Rule 2 of the Enrollment Rules
requires every person applying to be admitted as an
advocate, to make a declaration in his application that he is
not in full or part time service or employment and that he is
not engaged in any trade, business or profession contrary to
the rules of State Bar Council and of the Bar Council of India
made under the Act. In case, he is, he has to disclose full
particulars of such service, employment or engagement. Rule
10 provides that in the event of Rule 2 coming into force, the
advocate has to deposit his enrollment certificate with the
Bar Council as a mark of his having ceased to practice and
that such certificate shall lie in deposit with the Council,
until the advocatey makesvy a declaration that the
circumstances mentioned in Rule 2 have ceased to exist and
that he intends to resume his practice.

2016 The writ applicant took up studies of law after a
gap of 20 years since her graduation in Commerce and
obtained degree of Bachelor of Laws during the period
between 2016 and 20109.

2018 The son of the writ applicant joined a University
for a Bachelor Degree.
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2019 After getting degree of Bachelor of Laws, the writ
applicant applied for enrollment as an Advocate with a view
to clear the Bar Council Examination and getting enrollment
certificate. The writ applicant duly filled in the application
form and also paid fees of Rs.16,600/- as required. The writ
applicant also duly declared that she is in employment.

* The Bar Council of Gujarat, however, did not accept
the form of the writ applicant. The writ applicant was told
that the application was not accepted as the writ applicant
had declared that she was in employment and that a form
of only that person who makes a declaration that she is not
employed either in full or part time service or employment
and is not engaged in any trade, business or profession can
be accepted, Further persons above the age of 30 are
required to furnish an affidavit to confirm that they are at
present unemployed and their means of financial support.
This affidavit is not required where the candidate is below
30 years of age. The writ applicant was asked to resign in
order to sit for the examination.

* The writ applicant also explained that unless she
clears the exam and has the enrollment certificate, which is
essential to continue in the field of advocacy, it is not
possible for the writ applicant to give up her current
employment and lose regular income. The requests,
however, were not accepted. The writ applicant's form
stands not accepted as on today.

The writ applicant submits that the process of giving up her
current job and taking up law as a full time profession has
to be a gradual process. The writ applicant can give up her
current job and take up profession of law only when her
circumstances permitgher (tapdo so. The writ applicant
declares that she would not be engaged in two professions
or services or employments simultaneously. The writ
applicant further submits that the aforesaid rule is
manifestly arbitrary, unreasonable, violative of Article 14,
19(1)(g) and 21 of the Constitution of India. Hence, this
petition.”

We have heard Ms. Megha Jani, the learned counsel

appearing for the writ applicant, Mr. R.C. Jani, the learned

counsel appearing for the Bar Council of Gujarat and Mr. Manan
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A. Shah, the learned counsel appearing for the Bar Council of

India.

4. With the consent of the parties concerned and in the
peculiar facts and circumstances of the case and also with a
view to protect the interest of all concerned, we pass the

following interim order.

(i) The writ applicant shall submit an application for
enrollment on or before 09.10.2020, the copy of which is at

Annexure-D to the writ application.

(i) The interim order is passed only for the purpose of allowing
the writ applicant to appear in the All India Bar Examination
and this order shall not be treated as a permission to the writ
applicant to continue with both, i.e, her employment and

practice.

(iii) Since fees of Rs.16,600/- is already lying deposited with
the Bar Council of Gujarat, the payment of further fees shall not
be insisted upon. In case the current rules require deposit of fees
higher than Rs.16,600/-, the writ applicant undertakes to pay
such fees promptly.

(iv) The Bar Council of-&ujdrat’shall accept such application
and shall not require the writ applicant to resign from her

current employment.

(v The Bar Council of Gujarat shall issue Provisional
Enrollment Certificate to the writ applicant on or before
15.10.2020, considering that the online registration for the next

All India Bar Examination closes on 17.10.2020.
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(vi) The respondents shall permit the writ applicant to appear

in the All India Bar Examination, as may be held.

(vii) The writ applicant undertakes that she will not practice as
an advocate on the basis of the Provisional Enrollment

Certificate issued to her.

(viii) The writ applicant shall further undertake that if after the
issuance of enrollment certificate and after passing of the All
India Bar Exam, if she continues to be in full or part time service
or employment or is engaged in any trade, business or
profession, she shall deposit her enrollment certificate with the

Bar Council and shall not practice as an Advocate.

(ix) The writ applicant shall file undertaking in terms of this

order on or before 09.10.2020.

S. As stated above, this interim order is passed having regard
to the peculiar facts and circumstances of this case and shall

not be treated or cited as a precedent.

0. The main matter shall now be notified only if any of the
counsel files a note with the Registry with a request to notify the

matter for the purpose offhearing.qpv

(VIKRAM NATH, CJ)

(J. B. PARDIWALA, J)

Vahid
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