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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Criminal Writ Petition No. 832/2020

Satyaprakash Vaishnav

----Petitioner
Versus

1. State Of Rajasthan, Thro‘ug’h Principal Secretary Home
Department Govern-mt‘e"r'\t Of Raj. Secretariat Jaipur

2. The Superintendent Of Police, Office Of Superlntendent Of
Pollce Baran Dist. Baran Raj.

----Respondents

For Petitioner(s) . Mr. Anurag Kalavatiya, Adv.
For Respondent(s) : ~ Mr.'Arvind Bhadu, PP

HON'BLE MR. JUSTICE SANJEEV PRAKASH SHARMA
Order %

19/11/2020

1. The Investigating Officer moved ‘an application before the

Learned Magistrate for gettmg statements under section 164

Cr.PC recorded of the-'mmor

utrlx |n terms of section 26 of
the POCSO Act in the presence 0 the parents However, Learned
Judicial Magistrate has refused to accept ‘the application against
which lreV|S|on was filed before the learned District & Sessions
Judge, Baran who has also rejected the revision vide order dated
20.10.2020.

Learned counsel for the petitioner submits that the earlier
statement recorded under Section 164 Cr.P.C. was not in_
accordance with the provisions of Section 26 of the POCSO Act,

2012 and therefore, the Investigating Officer was having right to
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get the statements of the prosecutrix recorded again before the
learnad Judicial Magistrate.

3. Learned counsel for the complainant submits that mere
apprehension that there might be lot number of such applications
being moved by the concerned 10 and there is a possibility of the
concerned prosecutrix being tutored, cannot be a ground for
rejecting such an application.

4. Learned Publlc Prosecutor supports the appllcatlon and also
submits that once an Investigating Ofﬁcer has moved an

appllcat|on it should be allowed.
5. 1 have considered the submissions.
6. Section 164 Cr. PC reads as under -
(1) Any Metropohtan Maglstrate or Judicial

Magistrate may, whether-; "oti?he_ha‘s:Junsdlctlon in

the case, record any confessmn or statement made
to him in the course of an mvestlgatlon under this
Chapter or under any other Iaw for the time being in
force, or at any t|me i»afterwards before the

commencement of the mqu ry or. tnal
[Prowded h

statement made under thIS,ﬁ sub- sect|on may also be

: ‘confession  or

recorded by audlo vndeo :electronlc means in the
presence of the advocate of the person accused of an
offence;

Provided further that no confession shall
be recorded by a police officer on whom any power of

a Magistrate has been conferred under any law for

the time being in force.]

(2) The Magistrate shall, before recording

any such confession, explain to the person making it
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that he is not bound to make a confession and that, if

he does so, it may be used as evidence against him;
and the Magistrate shall not record any such
confession unless, upon questioning the person
making it, he has reason to believe that it is being

made voluntarily.

(3) If at any time before the confession is
recorded, the person appearing before the Magistrate

L states that he is not-willing to make th i
— ° R AP ng to mak fc”:’_e confession,
the Magistrate shall not authorize the detention of

such person in police custody.

(4) Any such confession shall be recorded
in the manner provided in.section 281 for recording
the exammatron of an. accused person and shall be
signed by the peison makmg the confessron and the
Magistrate shall make a memorandum at the foot of

such record to the followmg effect-'f-’;“;.-».;

¥ have explamed ‘to (name)

that he is not bound to make a confession

and that, if hedoes “"so'*a'hyconfession he
* may make. may “be.used as evidence

against hlm and *“_:;-.beheve that  this

confession was v ’l' ”"-{*made It was
taken in my presence and hearlng, and
was read over to “the p,erson making it
and admitted by him to be correct, and it
contains a full and true account of the

~ statement. made by him.
(Signed) A.B.
Magistrate”.

(5) Any statement (other than a
confession) made under Sub-Section (1) shall be
recorded in such manner hereinafter provided for the
recording of evidence as is, in the opinion of the

Magistrate, best fitted to the circumstances of the
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case; and the Magistrate shall have power to
administer oath to the person whose statement is so
recorded. |

[(5A)(a) In cases punishable under section
354, section 354A, section 354B, section 354C,
saction 354D, sub-section (1) or sub-section (2) of
section 376, section 376A, sectioni 376AB, section
376B, section 376C, section 376D, section 376DA,
section 376DB, section 376E or section 509 of the
Indian Penal Code, the Judicial Magistrate shall
record the,_~’-‘-statem'e'nt ef the p.ersen;"agai'nst whom
such offehce has been committed in the manner
prescribed in sub-section (5), as soon as the
comimnission of the offence is brought to the notice of
the police:

Prov1ded that |f the person making the

statement is temperarlly ‘or* ‘e-rmanently mentally or
. shall take the

physically dlsabled the _
assistance of an |nterpret of , p__ecral educator in
recording the statement .

Provided further that |f the person making
the statement is temporanly or permanently mentally
or physically disabled, the statement made by the
person, with the aSS|stance of an mterpreter or a

special educator, shall be v1deo graphed

(b) A statement recorded under clause (a)
of a person, who is temporarily or permanently
mentally or physically disabled, shall be considered a
statement in lieu of examination-in-chief, as specified
in section 137 of the Indian Evidence Act, 1872 such
that the maker of the statement can be cross-
examined on such statement, without the need for

recording the same at the time of trial.]
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(6) The Magistrate recording a confession

or statement under this section shall forward it to
the Magistrate by whom the case is to be inquired

into or tried.

The Supreme Court in Jogendra Nahak & ors. vs. State of

Orissa & Ors. (2000) 1 SCC 272 has held as under:-

"15. Section 160 of the Code 'de‘al with the powers and

dutles ‘of ‘the police regarding examlnatlon (including

lnterrogatlon) of persons who are acquainted with the
“facts and circumstances of the case and also«regardlng

" the use of such statements in the trial. It is in the

above context that Sectlon 164 is incorporated in this

Chapter for recordmg of confesswns and statements.

20. InreC. W Casse (supra) Govmda Menon, J. of the
Madras High . Court (as he then was) expressed the
view that: : esnast

“It is not ne'ee"sséry'thét the Magistrate should be

moved by the pohce m _order that he might record a

statement.. There ma bﬂ",mstances where the police

may not deS|re to‘ha recorded the statement of a

witness for some reasor ,i,ﬁ'other In such a case, there
is nothing . preventmg the ‘witness to go to the

Magistrate and request h|m to record the statement

~and if a Magistrate records his statement and

~transmits the same to the court where the enquiry or
the trial is to go on, there is nothing wrong in his
action.”
a. Nevertheless learned Single Judge sounded a note

of caution like this:

"But such a thing will be very exceptional, as
there is always a discretion in the Magistrate to refuse

to record the statement. -Ordinarilv. when a nolice
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officer requests the Magistrate to record the statement
of a witness on oath under Section 161 Cr.P.C., such a
request will not be.refused by the Magistrate. But
when a private party seeks to invoke the powers of a
Magistrate under Section 164, Cr.P.C. the Magistrate

has got a very wide discretion in acting or refusing to

144

act.

8. Thus it is exclusive domain of the IO alone to move an
application for getting statement reco;rded ‘of“any witness u/s 164
Cr.P.C. On mov_in\{:j Tr,s"uch an application, the Magistrate will have to
get the statement recorded.
9. Inm SBCRLMP No. 3681/2020 Smt. Lada DeV| vs. State
of Rajasthan, taking into consideration the overall circumstances,
this Court directed the concern’ed 'IO:to get the statement of the
girl-prosecutrix agaln recorded by movmg ‘an application under
Section 164 Cr.P.C. before the concerned Jud|c1al Magistrate.
10. In the present case also the c1rcumstances show that the
prosecutrix, who are minor :’.ln .age., have not given their
statements in terms of Sect|0n26ofthe POCSO Act. Provisions of
POCSO Act are mandatory in nature | |
In view, thereof, the apphcation moved by the Investigating
icer could not have bﬁe.en-;rejected;:__o_n-:th_e grounds which do not
rmane from the facts. Merel‘y becatuse there may be more
mber of applications in other. cases, the Judicial Magistrate
nnot be allowed to shirk from his responsibilities.
‘Learned District & Sessions Judge ought to have allowed the
vision in this regard filed by the Dy. S.P., Baran.
13. Accordingly, the orders dated 20.10.2020 and 01.10.2020
are set aside and the application moved by the Investigating

Officer is allowed.
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14. Learned Judicial Magistrate shall now immediately proceed to
record the statements of the prosecutrix, however, the procedure
as laid down under Section 26 of the POCSO Act shall be strictly
followed.

15. }It is further directed that in future, as and when a case
relating to POCSO Act comes up before any Magistrate, they are
bound to follow the provisions of Section 26 of the POCSO Act
while recording thg.s-ta’tefheﬁ;c"‘é under »:"'S”efcv,tiqn 164 Cr.P.C. at the
first instance.

16. With _t:he‘) éforesaid directions, the writ petition is allowed.

e };ii}_37f"'(1$;AN~j,E/§§/7PRAKASH SHARMA),J
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