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Crl. M.W.P. No.8418 of 2020
Petitioner :- Satyavrat Rai

Respondent :- State of U.P. and others
Counsel for Petitioner :- Rajeev Chaddha
Counsel for Respondent :- G.A., Sudhir Mehrotra

Hon'ble Pankaj Nagquvi,J.
Hon'ble Vive arwal, J.

(Delivered by Pankaj Naqvi,J)

Heard Sri Rajeev Chaddha, learned counsel for the

petitioner, Sri Manish Goyal, learned Addl. A.G. assisted by Sri
A.K. Sand for the State and Sri Sudhir Mehrotra for the

subordinate court.

1. The petitioner originally sought for quashing of an order
dated 2.3.2020 (Annexure-4) passed by respondent no. 1 /
State refusing to release the petitioner under Section 433 of the
Code and also sought for quashing of order dated 29.1.2021 by
way of an amendment application dated 01.02.2021 whereby

request for release was again declined.

FACTUAL MATRIX

2. Admittedly the petitioner is in custody since 18.3.1998
in connection with Case Crime No. 1311/1997 under Sections
302/34/504/506 IPC, P.S. Cantt., Gorakhpur. He in above case
was put on trial in S.T. No. 142/1988. During trial, he was bailed
out by this Court on 9.7.2003 and released on 26.7.2003.
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Further, he was convicted and sentenced to life imprisonment
on 16.6.2007. He preferred an appeal before this Court and
was released on bail on 1.10.2012. His appeal finally came to
be dismissed on 23.5.2014. He surrendered before the court
below on 23.8.2014 and since then he is in jail and as on date

has undergone incarceration of more than 17 years.

3. Upon completing 16 years of custody, the mother of the
petitioner staked a claim for release of her son under Section
433 of the Code on 27.7.2019 before the State Government.
But as the claim was not decided, petitioner preferred Criminal
Misc. Writ Petition No. 22178/2019 which came to be disposed
on 30.9.2019 with a direction to decide the claim within 3
months. Pursuant thereto, the claim came to be rejected on

2.3.2020, impugned in the present petition.

4. The claim was rejected on the sole ground that the total
detention period of the petitioner was only 12 years 10 months
29 days as against the requisite period of 16 years (without
remission) under the G.O. dated 1.8.2018. It appears that the
State Government while passing the order dated 2.3.2020 was
misled as it did not have before it, the custody warrant of the
petitioner taking him into the custody by the C.J.M., Gorakhpur
on 18.3.1998 in Case Crime No. 1311/1997, under Sections
302/34/504/506 IPC, P.S. Cantt., Gorakhpur.

5. With a view to resolve the above discrepancy i.e. as to
on what date the petitioner was actually taken into custody in
Case Crime No0.1311/1997 under Sections 302/34/504/506 IPC,
P.S. Cantt., Gorakhpur, we called upon the C.J.M., Gorakhpur
to submit a report in the light of our order dated 14.10.2020.
Pursuant thereto, a report dated 12.11.2020 was submitted
through Sri Sudhir Mehrotra, Advocate opining that the CJM,
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Gorakhpur had taken the petitioner into custody in Case Crime
No. 1311/1997 on 18.3.1998 then the period of custody is to be
computed from the said date. Sri A.K. Sand, the learned AGA
rightly submitted on 15.12.2020 that if a mistake has been
committed by the CJM by not enclosing the custody warrant of
the petitioner dated 18.3.1998 in his records, rights of the
petitioner under Section 433 of the Code cannot be
jeopardized. He also undertook on 15.12.2020 to place the
matter before the competent authority to review its earlier
decision dated 2.3.2020 in the light of above backdrop within 3
weeks. Matter was taken up on 13.1.2021 which records the

following order:-

“Sri A.K. Sand, learned AGA states that he personally
spoke to the Additional Chief Secretary, who has
assured that orders for releasing petitioner shall be
positively passed within 10 days.

We have no reason to disbelieve his statement.

List again in the additional cause list on 25.1.2021.”

6. The matter was again taken up on 25.1.2021 wherein

following order was passed:-

“Heard Sri Rajeev Chaddha, learned counsel for the
petitioner and Sri A.K. Sand, learned counsel for the
respondents.

Sri A.K. Sand prays for and is granted last opportunity
to ensure that order passed by the Additional Chief
Secretary on the intervention of this Court on
16.01.2021 is executed in letter and spirit so that
petitioner is set at liberty, as the same is to be carried
out by the instrumentalities of the State, else the
Additional Chief Secretary, Prison Administration and
Reforms, U.P., Lucknow shall remain personally present
on 28.01.2021.

List on 28.01.2021.”

7. We clarify that in the above order, 16.1.2021 be read as
13.1.2021. The matter was taken up on 28.1.2021 wherein

following order was passed:-
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“We have heard Sri Rajeev Chaddha, learned counsel
for the petitioner, Sri Manish Goel, learned A.A.G. and
Sri A.K.Sand, learned A.G.A.

An affidavit of compliance and an exemption on behalf
of Additional Chief Secretary (Home) has been filed. We
have perused both the affidavits but not satisfied with
the alleged compliance or with the cause for
exemption.

Matter involves life and liberty of the petitioner/detenue
who is entitled for release under Section 433 of the
Code.

We adjourn the matter on the assurance given by Sri
Manish Goel, learned A.A.G. and Sri A.K.Sand, learned
AGA that previous order of this Court dated 25.01.2021
shall be complied with, else the Additional Chief
Secretary (Home) shall ensure his personal presence.

List on 01.02.2021 in the additional cause list at 2.00
pm.”

8. On 1.2.2021, an affidavit of compliance dated
30.1.2021 was filed on behalf of the Addl. Chief Secretary
(Home), U.P., Lucknow, annexing therewith a fresh order dated
29.1.2021, declining the request of the release of the petitioner.
The petitioner challenged the order dated 29.1.2021 by an
amendment application dated 1.2.2021.

9. We on 1.2.2021 directed the learned AGA to produce
the entire original records. The original records were produced
before us. We also directed the Addl. Chief Secretary to file his
personal affidavit to the amendment application. However,
neither any personal affidavit as desired above was filed nor
was any time sought on his behalf and on the contrary Sri
Manish Goyal, the learned Addl. A.G. assisted by Sri A.K. Sand,
the learned AGA on 1.3.2021 and 9.3.2021 gave an impression
that the matter is again under active consideration of the State
Government. We were informed by the learned Addl. A.G. on
16.3.2021 that the request of the petitioner has been declined

on 12.3.2021 for the third time. We refuse to take cognizance of



WWW.LIVELAW.IN >

rejection dated 12.03.2021 as it is a mere reiteration of earlier
order dated 29.01.2021. On 16.3.2021 Sri Ashutosh Mishra,
holding brief of Ms. Swati Agrawal, learned counsel for the
informant appeared for the 1° time contending that he has not
been heard but we declined to hear him as according to us, the

informant has no right in such matters that too at this stage.

RIVAL CONTENTIONS

10. Learned counsel for the petitioner challenges the
impugned orders principally on the following grounds:-

(i) Once the State Government under its initial
order dated 2.3.2020 rejected the claim of the
petitioner on the sole custodial detention as
envisaged in the G.O. dated 1.8.2018 which was
wrongly calculated on account of an error
committed by the C.J.M. concerned as he did not
enclose the custodial warrant dated 18.3.1998
in his records which issue came to be resolved
finally on 15.12.2020, calculating the detention
as more than 17 years and there being nothing
adverse under the order dated 2.3.2020, the
subsequent impugned order dated 29.1.2021
rejecting the claim on the ground of criminal
history and on vague allegations of threat
perception is malafidely motivated.
(ii) The basis of rejection under the impugned
order dated 29.1.2021 is two-fold, firstly, the
petitioner is a habitual / professional killer and is
a part of a gang and secondly the family of the
victim has apprehensions that in the event of
release of the petitioner, life and security of the

family of the victim would be at severe risk,
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while none of the above grounds could be the
basis for rejection under Clause-3 of the G.O.
dated 1.8.2018. Clause 3 (xiv) presupposes a
conviction in respect of professional killings
while petitioner stands acquitted in 2 cases (out
of 4 murder cases) i.e. in Case Crime Nos.
796/2005 & 670/2013 and is a witness of
charge-sheet in Case Crime No. 1539/2006 and
in Case Crime No0.1311/1997, has served more
than 17 years of incarceration with no appeal
either by State or by the family of the victim and
in so far apprehension of the family of the victim
is concerned that they would be at potential risk
if the petitioner is released, is not a prescribed
parameter for rejection of the claim under the
G.O. dated 1.8.2018. Thus, it is submitted that
the impugned order is not only based on
irrelevant considerations but also suffers from
the vice of absolute non-application of mind and
this Court in exercise of its extraordinary power
may direct the respondents to release the
petitioner.

11. Per contra, Sri Manish Goyal, the learned Addl. A.G.
assisted by Sri A.K. Sand, the learned AGA submitted that the
power under Section 433 of the Code is an extraordinary power
conferred on the State which is to be exercised on the
parameters laid in the policy dated 1.8.2018. He would thus
submits that the order dated 2.3.2020 by which the claim was
rejected on the ground of incomplete detention period, would
not prevent the State Government, considering other materials
on record, while having a fresh relook under the order dated

29.1.2021. Alternatively, it was his submission that only when a
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convict fulfills the period of requisite detention as laid down in
G.O. dated 1.8.2018, the application for release under Section
433 of the Code becomes maintainable under law leaving it
open for the State to consider the claim on merits as provided
under the G.O. dated 1.8.2018. Sri Goyal in order to buttress
his submission, placed reliance on multiple authorities which
shall be considered at an appropriate place. He finally
submitted that there are materials on record to indicate that the
petitioner after release on bail by this Court, is alleged to have
committed yet another murder which was registered as Case
Crime No. 670/2013 and that acquittal in both cases is based

on hostile testimony.

ANALYSIS

12. The appropriate Government under Section 433 of the
Code is conferred with the power to commute various type of
sentences for different punishment including payment of fine.
Section 433-A inserted by Act No. 45 of 1978 w.e.f. 18.12.1978
provides restrictions on powers of remission or commutation in

certain cases.

13. Section 433 and 433-A of the Code are quoted
hereunder:-
433. Power to commute sentence. The appropriate

Government may, without the consent of the person
sentenced, commute-

(a) a sentence of death, for any other punishment
provided by the Indian Penal Code;

(b) a sentence of imprisonment for life, for
imprisonment for a term not exceeding fourteen years
or for fine;

(c) a sentence of rigorous imprisonment, for simple
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imprisonment for any term to which that person might
have been sentenced, or for fine;

(d) a sentence of simple imprisonment, for fine.

433-A. Restriction on powers of remission or
Commutation in certain cases- Notwithstanding
anything contained in section 432, where a sentence of
imprisonment for life is imposed on conviction of a
person for an offence for which death is one of the
punishments provided by law, or where a sentence of
death imposed on a person has been commuted under
section 433 into one of imprisonment for life, such
person shall not be released from prison unless he
had served at least fourteen years of imprisonment.

14. Section 433 of the Code confers power on the State
Government to commute a sentence of death for any other
punishment under the IPC; a sentence of imprisonment for life,
for imprisonment for a term not exceeding fourteen years or for
fine; a sentence of rigorous imprisonment, for simple
imprisonment for any term to which that person might have
been sentenced, or for fine; a sentence of simple imprisonment,

for fine.

15. Section 433-A begins with a non-obstante clause qua
Section 432 by providing a restriction that where life
imprisonment is awarded for an offence for which death is one
of the punishment or where death is commuted under Section
433 for life imprisonment, such person shall not be released
unless he had served at least 14 years of imprisonment. To put
it differently, incarceration of 14 years is a must for a premature
release where a convict is awarded life imprisonment for whch
death is one of the punishment provided or where death is

commuted to life under Section 433 of the Code.

16. The State in exercise of its powers under Section 433

of the Code has framed a policy dated 1.8.2018 for release of
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life convicts. We deem appropriate to quote the entire text of

policy as under:

HAT-564 / 2018 / 1106 / 22.2.2018—07Si1 / 2018

IR,
PRETR JITET Td R Aar,
SR TR, AET |

PRAIR_ YARH V6 GUR ATI—2 qAGTS:_faid 01

ST, 2018

fava— aroled FREN W s el 9 QP 9§ T
fea (26 oFa) & AR W FHAYE YfdW B T ¥ W
T |

ABIqd,

Ao HREN ¥ afded 89 & e # dfedl &
ddl A 4 HRAR § 9§ & SR 9 daad =W B
SRR F R FefET B Ry S=1 et 8, av= «feaf
# garem 9 guer A Tl 7 e sTRite < aaRer,
¥ GIR T YAIT BT AT YIRIT ST ¥

I AFARGR AT T A0 ATl gRT
Ireiied pREE @ <fea dfkdl o a9agd Rerg f&d oM
P TN § G-I R GHeT R4 9 @iE Y 9 oM
@ fdg A W™ B A0 S= UECW SAREIE R
Re aifeer S@a— 6041 /2018, TR Td I §9M Sk
T3¥ 59 U4 Y H faAid 16.04.2018 &7 3 T 3w fAofy
# frgdy 4l & wwgd gaT @ aew § we Ay
BN T Y ERBR | Pl 8| 37 IAToNaT BRI Bt Foll
¥ gfed Rigaw i & wragd Res @ wea § g
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AT TR S B SawgHar 2 |

PRATR fPIFT & QY G- 491 /22.2.2018—7 i1 /2018
fami® 03.04.2018 T 59 W= # fda  wfifa @ srgeran
P AMR TR I0W0 & AT GRT ASGT HRIEANT D Foll
¥ afeq Ry IRt o wwagd Red & wew § fmraa
wrE Ny fFuiRa & o ¥

1. £ TSI ARG WRA & AU & AJE—161 |
yea wfeadl BT YN FRA §¥ UAGENT YRS a¥ o
flaq & g W SR TR & @A §RI SAreiad
PRATE B Tl § 0T U AT 4 U< D PRETRI
# frog Ry Al & qvs & Frgar dgaa &<
g Rer fd oM =g Frager ift ) 99 @ sy
wWpfd 9a R 5

2. (®) aoflay BRENM H FoT A IVed TEd AR
Rigaly s e aRe ot aR—3 § affa ufvaffa Sof
# g et N Sufrawm @ sreeiiRa =t @ e R g™
foarefe oafr wféd 14 a¥ F1 URER T 16 ¥ &
URER Woll did & off T &

2. (@) oilad BRIEN @ o1 9 <Psa o gov R
T RF®T IR Rt gR-3 # affa ufeda ot # s
=t N Sufgw @ e I @ @ e gw
foarrefe oafy wfdd 16 a¥ @1 URER Tom 20 9§ B
TIRER FoT IfId #x off TN & |

2. (1) oofia BREM™E @ ol ¥ <fsd W REgy @
foTT STuRTe ST uRI—3 # 9P ufaefa soft § i faed
f Suftrm # areeTied 8 8 dem & R # 9 fae Sed
¥ Ufd o @ o deg § Sodo o Aged @ UK
H&—195 # Yraena AfSea 1€ gRT Saa 99 ¥ Tfia
B9 &7 v o3 R T &) iR e gRr e smafyy
|fed 10 a¥ & URER Fm T 12 9§ I WURSR Hll
AT B o T B

1- Advanced bilaterial pulmonary
tuberculosis

incurable malignancy

Incurable Blood diseases

Congestive heart failure

a H WO DN
[ T R |

Chronic epilepsy with mental degeneration

10
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6- Advanced leprosy with deformities and
trophic ulcer

Total blindness of both eyes

Incurable paraplegias and herniplegics
9- Advanced Parkinsonism
10- Brain Tumor
11- Incurable Aneurysms

12-  Irreversible Kidney failure

2. () roflas FREN ' For ¥ T T Rigay a0
T IRy M- gR—3 § affg ufosfa oo § Eha
& Sufm | s € 8, S gRT 70 9¥ @
g gof &R ot T ? R sl wfdg 12 af @t
JURER T 14 9§ P GIRSR Tl Hdid B off T 7|

2. (€) AoNg HREN & ol A T Ta Rigay a1
forT®T SoRM SR gR—3 # aftfa wfasfa Seft 7 R fah
W Sufe 9 sreeIfed T8l 8, ST gIRT 80 I @ Sy ol
R off T & A= oafy wfea 10 af suRer e 12
9§ & WURER Ao g & off T 2|

2. (@) oflae HREN H JoT A T T Rigay =
RF®r SR oM gR1-3 ¥ aftfa ufodfa oof & suffes

Xiii ¥ affg s & foRea s fodt ff Sufm @
resfea g & 9o e grT e safY |t 20 af
P IURER TAT 25 9¥ &I FURER Toll did DY off TN
=l

3. gfaafad Sof

) AT FREN ¥ fsd W 9d Rigam =)
e gRT ReE @ Ty § o1 wrefar = &1 far 2

(i) oo HREN ¥ ST W W Rigay I
fOre SR YW U @ Irex R el §RT ANRig R
e fear T B |

(i) omofeT orREN ¥ <fPsT W T Ry =0
e ol § w0~ grr AR w9 § Siaa—wd=a
SRATR # ARy 3g el fhar & swemar amofiad HRE™ |
Thed v W Rigeaw @ e fofor & =0
e g fafife v FuiRa ox ey &g omfm
forar ar 21
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e are o o=uvr, fieeh fadw gfer wmuen s,
1946(1946 & W0 25) 3 oW fdd fReeh fadw yfer

RIYAT §RT T gUS WfeaT Higar 1973(1974 &1 Ho 2) & =
ol < JARVTH & N9 WY BT IFFITT HA b
o1 a9rad = IFAHROT gRT b 1T o |

(v) W gy 4@ e & sl & o <wfig
far T & R 9 g8 99 fawal @ wefa @ R e
fr weR @ Friufae o &1 AR 8 ik ™
- AN SN ael QUe—-Ud JEf & IREE Bl
TUSIRY faar T ], SHe W 4 qveRy & fcieT uReR
qT AHHIOT BT Tod TRHR gRT YR B Qe il Jardt
B oW R M ol @ wew ¥ W querw
», guRefa, IRER, fdie a1 AHRT & QY dw
AR §RT Y B ar 1ar |

(vi) omoied sREN 4 <Psd W 9a Rigey I
2 wrfees REsR @9 @1 d9 ¥ e sEm) # =
el I wHafRe R § efyg fear @)

(vii) amofie BREN ¥ s W T Rigy 9= o
frofg @ o # fvd 02 9f & IRM Jowo T AeTA B
TRR— 814 & I=rid et 4 A= f&f ff ag qve 9
3R frrT 05 Iuf & IR JoW0 O AGRTA B UWR—815 B
F=rta fH N ge T08 ¥ SHRAR W T <fdea fabg
T B

(viii) omofed sREM ¥ Ifsd W gy 1 e
R /78 oaHe & IRM B IRy & ford It seRmn
T B

(ix) omoled HREN 4 <Psd W wa Rigey I
M oy 3afd @ RM o | e faar @)

x) W Ry 7 R @ I Ife JRItS gavvir §
JoNaT PRIEA @ Tv8 A afsd fhar m 2|

xi) W gy <) S IR ARIRS TS ?

(xii) amofeT PREN I PsT W g Rigaw T
e e aftfRael & asa <Imfig fsar T -

- TRGICH T YUS AIRPIGISG Haed Jae, 1985

12



WWW.LIVELAW.IN
- Aaeare) iR fveR) fFarda s T 1997

— AdPpare) fafafdy ufedeyr sifdff=E, 2002

- WIS ANSRr SR 7 yrdt vl Sfifrs, 1985(1985
T 0 61)

- W9e Ny iR 79 g9l gt ey @R fRarer
Jfefaq 1988(1988 T Ho 42)

— AT geel AR 1962(1962 &1 W0 52)

- AESHIY T arat fRfIH 1923

- faRr fRvas sffem 1946

- a3l gt wRer da awnd awror sfefeE 1074

— dfe Safled ¥ d=1 @ WO &1 AR
2012(POCSO ACT 2012)

xiii) W g RigAy =<0 o 9RAT guve Hfdr, 1960
Pl URI— 363 U (g 97 & wAoF @ ol IwrIay &1
ULV AT fAHATNHR), 364 (BT FRA & ford qUEROT AT
IREY), 364 § ((fFT—e anfe & ford =yusww), 366 ( faame
I B A B 39y o @ o A BN B augg s
JUET XA AT SART HI), 366 T @MY dASH BT
SUurTe), 366§  ( fawr ¥ dASH &1 ImAT &), 367 (
Ifdd B 9R SUSM, ST AR BT AT 1 & SR A
FUEIOT AT JUERV), 368 (AU AT IUFA A B WA
four a1 oy § w360 (TE 9 ¥ 79 IR @ Ry
P WR WA AN FW D NI § SHBT FAUR
USRI, 372 (@R oMt & WM & ford ey @
o), 373 (Al oMt & WM & R suraaw &t
T¥IE) Td 376 ( 9T @ Y gUS) @ IRIIa STIRTE &
forq armoies eRE B Hor 9 <fPed FY T @

(Xiv) TR TIAR G 9 W &A1 BT & 3§ I T B |

(Xv)  3rcliad FREM H Tl | s W T gy
T O R US WA @ gR— 121 § 130 B S=Ia
IS0 & RaeT® g B AT g T YA A AT GO A
@ I 9 T B |

(xvi) 3Tolie BREN N ToT ¥ <PeT W v Rigaw
T Ol RPN AP BT Had Ull- » SR SHH BT b

13
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4  TE aRo IEfed /EhEd /TR Siee SRETRY
3 freg omofiae HREM & afed W waed Riga 9
B SN YRR @ aaita eiRa AR/ @ ager
Tt BT ThET S T T E dfdl @ g # e
e ¥ S0l 9wyl Res @1 ywmE uReE™ Su
AEIFNIES HRAR & JA$ a§ f3Aie 31 JagaR d@
SUAS B |

5.  dfedl @ MY T@ WOm B AUMT JETA a¥ B 26
T B ATEAR B TR |

6.  URAAY SU AR HRAR TFRd Jamal &7 Ay
& e ¥ uReer $ @ I8 YRREd e 8 & o8
uE Afd geT T8 B, uag fRAie 15 TR 9@ Helied
PRAIR B ST PR |

7. R SRAR R dRal A Res & v o
U T P SR AR B ameAe F Thevr aRa g
TRAIG 9 B QS q¥ fiAie 30 TdR % TS <9 A
Ui e far SR |

8. YT ®R WK IRE @ ReE & g ¥ ywE ua
M & SN UIa SRl @ Ry =g afifd a1 Toq
fae=Taa foar wiran &—

(@) W@ R BROR WS U9 GUR A, SwR
TR AN e

(@ wfRE TE e, SR uew -
G|

@M  FEtRe®, SRAR WTET Td GUR War, Sodo—
GESU I

AT gRT IR 9y afe, < g9 R AR weel, Sox
TR AET—HE

iy gRT ool BRI @ wol W afed Rigay §fEi
B TRYE G & T F SO A IR B e a
Retfe 15 Reraw o wega B oA ol R W zen
wfbar e g Aol forar o\

9. SR AT & =i STofia" BRIA B Foll

14
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<ed Rgdy dRAl o 39 T W FRAR | qad far
SR 5 98 Y ¥R @ Ry ¥R @ @ ol wuan
50,000.00 (& UATH &R A1) ¥ ARG ¢RI HT & Aol
qaadl Ao Y ¥ @ €T SRR @ aRs
Irefers / sfleTd & T TR DY |

10. SR AR @ Irfa A} Ffeaw g var 941 Rer &
ST 8, e TR 5 IR B gfe #H W soft 3 B,
e fod e g™1 & T |e S99 Ol ®U ¥ A
AR, ar T W & A Fon § § T ge e ) Ay
ol P @ ford S0 Y SRR & g % w9 |

SECD

IRfI= FAR

T e

17. The policy dated 1.8.2018 as indicated above, has

been formulated, keeping in view the overcrowding of jails with
life convicts, giving rise to not only issues relating to human
rights but also creates a deep sense of frustration amongst the
convicts which has a deleterious effect in adopting a reformist
approach and in rehabilitation as highlighted by the NHRC and
the Constitutional courts. Thus the object of the policy indeed is
to release those life convicts who fall within the criteria / norms
prescribed in the policy, provided they are not within the
prohibited category. Once the State has formulated a policy for
release of convicts under Section 433 as described in the policy
dated 1.8.2018, it is always open for the State to either grant
commutation to a class of convicts falling within a common
denominator or to an individual on a case to case basis. In the
considered opinion of the Court, life convict can only seek
consideration for premature release in the light of Section 433
of the Code and the policy of the day. Thus even though power
under Section 433 of the Code may be a discretionary /
sovereign, yet once the State has conceived a policy to release

convicts then it is obliged to consider a request for premature
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release on the basis of the policy.

18. Clause — 2(B) of the policy provides that those life
convicts who do not fall within the prohibited category as
provided under Clause 3, would be considered for premature
release, provided they have undergone incarceration of 16
years (without remission) and 20 years (with remission). The
State is competent to prescribe a higher period of detention as
what is prescribed under Section 433-A of the Code is the
minimum. Doubt, if any, in this regard stands settled with the
decision of the Apex court in State of Rajasthan and Others
vs. Mukesh Sharma (2019) 14 SCC 273 wherein it was held
that the State is empowered to fix a period of detention over
and above 14 years as provided under Section 433-A of the
Code.

19. We revert to the policy and in particular to clause -3
thereof. One of the basis for rejection of the claim for release is
alleged to be premised under Clause 3(xiv) which relates to
professional killers who resort to contract killings and stand

convicted for said offences.

20. We in the light of above backdrop examined the entire
records and do not find any conviction of the petitioner as a
hired assassin for contract kiling as it is alleged by the
petitioner in his amendment application dated 1.2.2021 that out
of 4 murder cases registered against him, he stands convicted
in S.T. No.142/1998, arising out of Case Crime No0.1311/1997
on the premise that murders of two deceased were committed
in broad day light in view of previous enmity, in which he
undisputedly has undergone incarceration for more than 17
years; in Case Crime No0.1539/2006; he is enlisted as witness

of charge-sheet and in other two cases i.e. 796/2005 and
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670/2013, he stands acquitted with no appeal either by the
State or by the victim. The application/affidavit dated
01.02.2021 stands unrebutted.

21. The alleged second ground for rejection is of
apprehension of threat by the family of the victim in the event of
the release of the petitioner. We reject this plea for the reason
that neither this plea is enlisted as a prohibition under Clause 3
of the policy from consideration under Section 433 of the Code
and rightly so as otherwise it would become a convenient ploy
for the family of the victim to defeat the claim for release of the
convict under Section 433 of the Code in every case. We have
the advantage of the entire original records before us and do
not find any material to indicate that while the petitioner was on
bail he ever threatened the family of the victim with dire

consequences.

SCOPE OF JUDICIAL REVIEW

22. The Apex Court in Epuru Sudhakar vs. Government
of Andhra Pradesh (2006) 8 SCC 161 reiterated in State of
U.P. vs. Sanjay Kumar (2012) 8 SCC 537 has held as under:

“The position, therefore, is undeniable that judicial
review of the order of the President or the Governor
under Article 72 or Article 161, as the case may be, is
available and their orders can be impugned on the
following grounds:

(a) that the order has been passed without application
of mind,;

(b) that the order is mala fide;

(c) that the order has been passed on extraneous or
wholly irrelevant considerations;

(d) that relevant materials have been kept out of
consideration;

(e) that the order suffers from arbitrariness”
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23. A perusal of the same would reflect that an order
under Articles 72 & 161 of the Constitution being a sovereign
power of pardon are open to judicial review on parameters such
as non-application of mind, malafides, extraneous and wholly
irrelevant consideration, relevant materials kept out of
consideration and arbitrariness, etc. There is no justifiable
reason as to why an order under Section 433 of the Code be

also not circumscribed for judicial review to same limits.

ALLEGATIONS OF MALAFIDES

24. It is well established that malafides can be tested on
twin considerations i.e. malice in fact or malice in law as
propounded by the Apex Court in Rajneesh Khajuria vs. M/s
Wockhardt Limited and Another, (2020) 3 SCC 86. We at the
cost of repetition reiterate that after going through the original
records, we find that there were letters of the family of victim
dated 23.12.2020 and 28.12.2020, expressing apprehensions
of life threats as communicated by the District Magistrate,
Gorakhpur in his communication dated 26.1.2021 to the State
Government. We cannot examine as to how and under what
circumstances, these letters were obtained and brought on
record. We, therefore, proceed on the premise that the
aforesaid letters were already on record prior to the passing of
the impugned order dated 29.1.2021. Thus the plea of the
petitioner that the said letters were surreptitiously brought on
record in order to reject the premature release of the petitioner
malafidely, is liable to be repelled. The competent authority
while considering the premature release of the petitioner, was
statutorily obliged to consider the issue within the prescribed
parameters of the policy dated 1.8.2018. The competent

authority rejected the claim under the impugned order on
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absolutely non-existent grounds displaying absolute non-

application of mind which cannot be countenanced in law.

BRIEF RESUME OF THE CITATIONS RELIED BY THE LEARNED

ADDL. A.G.

25. Maru Ram vs. Union of India, (1981) 1 SCC 107
was a case where constitutional validity of Section 433-A of the
Code was held to be valid which is not in issue in the present
case. In Sanaboina Satyanarayana vs. Government of
Andhra Pradesh and others, (2003) 10 SCC 78, the Apex
Court upheld the classification under a remission policy, not
extending the benefit of remission of sentence of life convicts
for crime against woman and that power to grant remission
under Article 161 is a discretionary power which is not disputed
but once the State in its wisdom has formulated a policy as to in
what class of cases the benefit of premature release is to be
given or not, the State has to evaluate either as a class or on a
case to case basis, in the light of the policy of the day. Swami
Shraddananda @ Murali Manohar Mishra vs. State of
Karnataka, (2008) 13 SCC 767 was a matter where the Apex
Court held that death can be commuted to life and that
punishment for life means the rest of prisoners life, which has
no relevance in the present case. Krishnan and others vs.
State of Harayana and Others, (2013) 14 SCC 24 is a
reference order holding that no suspension / remission /
commutation under the NDPS Act. Pyare Lal vs. State of
Haryana, (2020) 8 SCC 680 is also a referring order, holding
that Section 433-A does not control the sovereign power and
also enumerates the ground of challenge to an order under
Articles 72 & 161. Rajan vs. Home Secretary, Home
Department of Tamil Nadu and others, (2019) 14 SCC 114 is



WWW.LIVELAW.IN 20

an authority for the proposition that power of remission is of the

State and not of the Court which we do not dispute.

26. A Constitution Bench of the Apex Court in Union of
India vs. V. Sriharan @ Murugan and others, (2016) 7 SCC 1
commonly known as Rajiv Gandhi assassination case, inter alia

held as under:-
259. The convict undergoing the life imprisonment
can always apply to the authority concerned for
obtaining remission either under Articles 72 or 161
of the Constitution or under Section 432 Cr.P.C. and
the authority would be obliged to consider the same
reasonably. This was settled in Godse which view
has since then been followed consistently in State of
Haryana v. Mahender Singh (supra), State of Haryana
Vs. Jagdish (supra), Sangeet Vs. State of Haryana
(supra) and Laxman Naskar Vs. Union of India and
others. The right to apply and invoke the powers
under these provisions does not mean that he can
claim such benefit as a matter of right based on any
arithmetical calculation as ruled in Godse. All that he
can claim is a right that his case be considered. The
decision whether remissions be granted or not is
entirely left to the discretion of the concerned

authorities, which discretion ought to be exercised

in a manner known to law. The convict only has right

to apply to competent authority and have his case

considered in a fair and reasonable manner.

(emphasis supplied)

27. Based on above proposition, the contention of the
learned Addl. A.G. was that at the end of the day, a convict is
only entitled to a right of consideration for pre-mature release
either under Article 72 & 161 of the Constitution or under
Sections 432/433 of the Code.

28. We do not dispute the above contention but with a
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firm caveat that such discretion must be exercised in a fair and
reasonable manner. Once the State in its wisdom has framed a
policy to confer the benefit of premature release to either a
class of convicts or an individual convict, provided their cases
do not fall within the prescribed prohibited category as laid in
the policy, then it is expected of the State to consider such
cases in a manner known to law within the prescribed
parameters. Consideration of premature release of a convict
must be in a reasonable and fair manner. Such consideration is
not beyond pale of judicial challenge and it is open to judicial
review within the permissible limits. We further wish to add that
what has been said in Paragraph-259 of the above judgement,
would not and cannot mean that premature release of a convict
be considered on wholly irrelevant consideration rather it must
always be considered in a reasonable and fair manner known

to law.

29. We, in the light of above discussion, are of the
considered view that the impugned order dated 29.1.2021 has
been passed mechanically, without any application of mind on

irrelevant considerations, which is liable to be set aside.

30. The writ petition is allowed. The order dated
29.1.2021 is set aside/quashed. The matter is remanded to the
Competent Authority to consider the release of the petitioner
afresh under Section 433 of the Code, in the light of the above

observations, in accordance with law, positively within a month.
Pending applications stand disposed of accordingly.
We, before parting, have noticed a glaring discrepancy

in sub-clause (I) of Clause-3 of the policy dated 1.8.2018 which

prohibits the consideration of premature release, if the same is
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not accompanied by any application / request while Section 433
of the Code does not lay down any such embargo, rather the
State is obliged to consider the premature release without the
consent of the convict. The said condition is in teeth of the
statute. We could have quashed the said condition but as the
same was neither noticed by us nor was an issue involved, we
deem appropriate to direct the State Government to consider
the deletion of the said condition.

We direct the Bench Secretary to seal the envelop containing
the original records. He is further directed to hand over the
sealed original records to the Registrar General personally and
obtain endorsement of receipt on the order sheet. The Registrar
General is further directed to open the seal and hand over the
original records to Sri A.K. Sand, the learned A.G.A, personally
or to any other duly authorized person, with a letter of
authorization to be submitted before the Registrar General.

This order is digitally signed by us. The office is directed to
keep a copy of this order on record.

Order Date: 19.4.2021
Chandra/ N.S. Rathour
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