
HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Civil Writ Petition No. 2494/2015

Rajasthan Housing Board through Dy. Housing Commissioner &

Resident Engineer, Rajasthan Housing Board, Jodhpur

----Petitioner

Versus

1.  Legal Representatives of deceased plaintiff Mani Ram

1/1. Ganesha Ram s/o Mani Ram (name deleted

1/2  Legal Representatives of deceased Roopa Devi

1/2/1 Smt. Radha Devi d/o Roopa Devi w/o Chhotuji resident of

Village Chokha Tehsil and District Jodhpur.

1/2/2 Smt. Bichhu Devi d/o Roopa Devi w/o Aaidan resident of

Village Chokha Tehsil and District Jodhpur.

1/2/3 Smt. Devi d/o Roopa Devi w/o Premji resident of Village

Chokha Tehsil and District Jodhpur.

1/2/4 Smt. Chukia Devi d/o Roopa Devi w/o Kishanji resident of

Village Chokha Tehsil and District Jodhpur.

1/2/5 Smt. Babu Devi d/o Roopa Devi w/o Ganga Ramji resident

of Village Golasani Tehsil and District Jodhpur.

(Names of respondent no. 1/2/1 to 1/2/5 substituted by)

1/2/1 Sohan Lal s/o Ganesh Ram 

1/2/2 Sher Singh  s/o Ganesh Ram

     By caste Mali resident of Kheme ka Kua, Jodhpur.

1/3 Kishan Lal s/o Ganesh Ram

1/4 Babu Lal s/o Bhanwar Lal

1/5 chhotu Ram s/o Pokar Ram

     All by caste Mali resident of Kheme ka kua, Tehsil and District

Jodhpur.

1/6 Moola Ram s/o Kishna Ram by caste Jat resident of Masuria

1/7 Panna Lal s/o Ratan Lal by caste Brahmin resident of Kheme

ka kua, Jodhpur.

2. Ganesh Ram s/o Mani Ram by caste Mali, resident of Khemeka

kua, Jodhpur

3. State of Rajasthan, through the Tehsildar, Jodhpur 

----Respondents

Connected With

S.B. Civil Writ Petition No. 2476/2015

Rajasthan Housing Board through Dy, Housing Commissioner &

Resident Engineer, Rajasthan Housing Board, Jodhpur



(2 of 25)        [CW-2494/2015]

----Petitioner

Versus

1. Hema Ram son of Tulsi Ram by caste mali, resident of Kheme

ka Kua, Jodhpur.

2. State of Rajasthan, through the Tehsildar, Jodhpur

----Respondents

For Petitioner(s) : Mr. P.C. Sharma

For Respondent(s) : Mr. P.P. Choudhary, Sr. Advocate 
Mr. J.L. Purohit, Sr. Advocate
Mr. Pankaj Sharma, AAG assisted by
Mr. Rishi Soni
Mr. Shashank Joshi
Mr. Lalit Kumar
Mr. Rajeev Purohit
Mr. D.S. Beniwal

HON'BLE MR. JUSTICE VINIT KUMAR MATHUR

Judgment 
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The present writ petitions are listed in the “Orders Category”

but with the consent of the learned counsel for the parties, these

petitions are heard for final disposal.

Both  these  writ  petitions  arise  out  of  the  judgment  and

decree  dated  02.12.2000  passed  by  the  learned  Assistant

Collector  and  Executive  Magistrate  (HQ),  Jodhpur  which  were

allowed and decreed in favour of the plaintiffs-respondents.  The

validity  of  this  judgment  and  decree  was  assailed  before  the

Revenue  Appellate  Authority,  Jodhpur.  The  Revenue  Appellate

Authority, Jodhpur vide its judgment dated 23.09.2002 dismissed

the appeal preferred by the petitioner – Rajasthan Housing Board

which was further challenged by the petitioner before the Board of
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Revenue,  Rajasthan,  Ajmer  but  that  second  appeal  too  was

dismissed  by  the  Board  of  Revenue,  Rajasthan,  Ajmer  vide  its

judgment  dated  02.01.2014.   Aggrieved  of  the  three  orders

passed  by  these  courts,  the  present  writ  petitions  have  been

preferred.

Since the writ petitions arise out of the common judgments

passed  by  three  courts  below  and  the  subject  matter  being

common, both these writ petitions are disposed of by this common

order.

For convenience, the facts are being extracted from SB Civil

Writ Petition No. 2476/2015 (Rajasthan Housing Board Vs. Hema

Ram & anr.)

Succinctly stated the facts of the case are that the dispute

relates  to  the  land  comprising  of  Khasra  Nos.  134  and  135

measuring  approximately  804  bighas  and  3  biswas  situated  in

village  Sunthla,  and  Khasra  Nos.853/1/751,  846/751,  853/751

and 855/751 measuring 547 bighas 2 biswas of land situated in

village Jodhpur. On 04.08.1979, the State Government issued a

Notification under Section 4(1) of the Rajasthan Land Acquisition

Act,  1953  (hereinafter  referred  as  “the  Act  of  1953)   for

acquisition  of  land  measuring  804  bighas  3  biswas  situated  in

Village  Sunthla  comprising  of  Khasra  Nos.134  and  135.

Thereafter, on 08.2.1980, after considering the objections received

under Section 5A of the Act of 1953, a declaration under Section 6

of  the  Act  of  1953  was  made.  Thereafter,  on  16.07.1980,  an

award was passed by the Land Acquisition Officer. On 13.11.1980,

the  paper  possession  of  the  land  was  handed  over  to  the
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Rajasthan Housing Board by the Land Acquisition Officer but the

actual  physical  possession  was  not  taken.  Subsequently,  on

11.5.1981 the mutation of the land comprising of khasra Nos. 134

and 135 of village Sunthla was made in favour of the Rajasthan

Housing Board. 

Likewise,  on  23.05.1983,   the  State  Government  again

issued a  notification under  Section  4(1)  of  the  Rajasthan  Land

Acquisition Act, 1953 for acquisition of land measuring 547 bighas

2 biswas situated in Village Jodhpur including the land comprising

of  Khasra  Nos.  853/1/751,  846/751,  853/751  and  855/751

including  the  land  of  the  private  respondents.  Thereafter,  on

9.4.1986, while dispensing with the enquiry made under Section

5A of the Rajasthan Land Acquisition Act , 1953  a declaration was

issued under  Section 6(1)  of  the Act  of  1953.  On 28.12.1988,

again an award was passed by Land Acquisition Officer for the

land comprising of Khasra Nos. 853/1/751, 846/751, 853/751 and

855/751 situated at village Jodhpur. The paper possession of the

land was handed over to the Rajasthan Housing Board by the Land

Acquisition Officer but actual physical possession was not taken by

the Board.

During  the  process  of  land  acquisition  proceedings,  on

26.6.1985, the plaintiff-respondent No.1-  Hema Ram filed a suit

against the State Government before the Sub Divisional Officer,

Jodhpur  for  declaration  of  the  khatedari  rights  of  the  land  in

dispute situated in village Jodhpur and Sunthla respectively and

sought  a  declaration  of  permanent  injunction  to  restrain  the

defendants-petitioners  not to interfere in his possession, as he is
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in the possession of the said land since the Samvat year 2000 and

he has been regularly paying the Bigodi in his capacity as Gair

Bapidar and with the coming into force of the Rajasthan Tenancy

Act,  1955, he became the Khatedar but the said land was not

entered  in  his  khatedari  and  was  made  only  'siwai  chak'.  The

respondent No.2 - State of Rajasthan filed written statement and

denied  the  averments  made by  the  plaintiffs  in  the  plaint  and

submitted that the land in dispute is “khalsa” and “siwai chak” and

the possession of the plaintiff  is  as an encroacher only and no

tenancy right was ever conferred by any competent authority in

his favour. It was also stated that the land was acquired as per the

provisions of the Land Acquisition Act, 1894 and after the award,

the paper possession of  the land was also handed over to  the

Rajasthan  Housing  Board,  thus,  the  plaintiff-respondent  is  not

entitled  to  any  khatedari  rights  nor  to  seek  any  permanent

injunction.  After  filing  of  the  written  statement  by  the  State

Government,  the plaintiff filed an application  under Order 6 Rule

17 CPC for amendment of the plaint which was allowed and the

Rajasthan  Housing  Board  was  impleaded  as  a  defendant  and

amended plaint was also filed.  The Rajasthan Housing Board also

filed written statement to the amended suit and submitted that

the land in dispute was acquired for the Rajasthan Housing Board

as per the provisions of the Act of 1953 and that the plaintiff is not

a khatedar of the land in dispute and the land was entered as a

government  land  being  khalsa  (land  belonging  to  the  State

Government)  and  Siwai  Chak  only.   Thereafter,  the  case  was

transferred from Sub Divisional Officer, Jodhpur to the Assistant

Collector & Executive Magistrate, (HQ), Jodhpur.
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The following issues were framed :

(i) Whether  the  plaintiff  is  entitled  to  khatedari

rights  on  the  basis  of  his  possession  in  the

capacity  of  tenant  on  the  land  mentioned  in

amended plaint situated in village Jodhpur as per

the then existing laws of Marwar State and the

Rajasthan Tenancy Act,1955 ?

(ii) Whether  the  plaintiff  is  entitled  to  permanent

injunction against the defendants, as the plaintiff

is in cultivatory possession of the land as tenant,

asami, gair-khatedar for the last 55 years ?

(iii) Whether the plaintiff is not entitled to khatedari

rights and permanent injunctions as proceedings

were initiated against  him under Section 91 of

The Rajasthan Land Revenue Act, 1956 ?

(iv) Whether since the land has been acquired as per

the provisions of the Land Acquisition Act and the

agricultural  land  has  been  converted  to  Abadi

land and since the Land Acquisition Proceedings

have  not  been  challenged  in  competent  court

within  time by  the plaintiff  and the possession

being taken by the Rajasthan Housing Board, the

revenue  court  has  no  jurisdiction  to  hear  this

suit?

The  Assistant  Collector  &  Executive  Magistrate,  (HQ),

Jodhpur  vide his  judgment  and decree dated 02.12.2000 while

decreeing  the  suit,  declared  the  plaintiff-  respondent  No.1  as

khatedar tenant and ordered that the lagaan  be recovered from

them and issued a permanent injunction against the defendants

State  of  Rajasthan  and  Rajasthan  Housing  Board  and  directed

them not to interfere in the khatedari  land of the plaintiff.  The

illegal mutation made in favour of the Rajasthan Housing Board



(7 of 25)        [CW-2494/2015]

and  the  UIT  was  cancelled  and  set  aside  and  the  Tehsildar,

Jodhpur  was  directed  to  enter  the  name  of  the  plaintiff  as

khatedar tenant in the revenue records and necessary entries be

also made in the land records.

Being  aggrieved  by  the  judgment  and  decree  dated

2.12.2000,  the  petitioner  –  Rajasthan  Housing  Board  filed  an

appeal  under  Section  203 of  the  Rajasthan  Tenancy Act,  1955

before  the  Revenue  Appellate  Authority  Jodhpur  which  was

dismissed on 23.09.2002 and the second appeal preferred by the

Rajasthan Housing Board before the Board of Revenue, Rajasthan,

Ajmer was also rejected on 02.01.2014.

Heard  learned  counsel  for  the  parties  and  perused  the

material available on record.

Learned counsel  for the parties are in agreement that the

facts in the matter are not in dispute.

Learned  counsel  for  the  petitioner  as  well  as  the  learned

counsel for the respondents have filed their written submissions in

the matter.

Learned counsel for the petitioner at the outset submitted

that it was wrongly mentioned in the written submissions that the

appeal was decided by the Revenue Appellate Authority, Barmer

on  23.09.2002  on account  of  the  fact  that  no  jurisdiction  was

vested in it.   Hence,  the ground of  lack of  jurisdiction of  First

Appellate Authority is not pressed. 

It is argued by the learned counsel for the petitioner that all

the three courts below committed illegality while exercising their



(8 of 25)        [CW-2494/2015]

jurisdiction  and  declaring  the  plaintiff  -  private  respondents  as

khatedar of the land in dispute which was duly acquired as per the

procedure laid down under the Land Acquisition Act, 1894. The

paper  possession  was  handed  over  to  the  petitioner  and  the

mutation was also made in its favour. Since the land being Abadi

land, therefore, on the day when the suit was filed, the land in

dispute  was  not  an  agricultural  land.  However,  despite  this

apparent  lack  of  jurisdiction,   the  trial  court  exercised  the

jurisdiction  which  was  not  vested  in  it  and  decreed  the  suit

resulted into grave injustice to  the petitioner.  Furthermore,  the

Rajasthan Housing Board is a Statutory body and was deprived of

valuable land by such unscrupulous persons causing loss to the

public at large.

The  learned counsel  further  argued  that  the  courts  below

committed grave error while ignoring the fact that the possession

of the plaintiff was not as a tenant on the disputed land and none

of the witnesses stated that on 15.11.1955, the plaintiff was in

possession  in  his  capacity  as  a  cultivator  nor  there  was  any

admitted tenancy of the plaintiff, therefore, the plaintiff could not

have  acquired  tenancy  rights.  Moreover,  the  plaintiff  did  not

produce any revenue record of Samvat year 2012 as documentary

proof; therefore, all  the courts below committed grave illegality

while holding otherwise and declaring the plaintiff as a khatedar of

the land in dispute. 

It is also submitted by the learned counsel for the petitioner

that all the courts below overlooked the fact that the trial court

earlier had dismissed the suit against which a review petition was
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filed and after acceptance of the review petition, the petitioner

had  filed  an  appeal  against  the  said  review  order  which  was

pending,  still  the  trial  court  decreed  the  suit  which  is  highly

improper and illegal resulting into grave injustice to the petitioner. 

Learned counsel argued that the courts below while dealing

with  the matter,  ignored the fact  that  the land in  dispute  was

recorded as Shikargah which the plaintiff claims to have taken for

cultivation does not come within the definition of landlord nor does

this prove the tenancy, thus, no khatedari rights can be accrued to

the plaintiff  and thus, the suit filed for declaration of khatedari

right  and  permanent  injunction  was  not  maintainable  and  was

liable to be dismissed. 

It is argued on behalf of the petitioner that the courts below

have  committed  grave  illegality  while  not  considering  the

important  fact  that  once  the  land  is  duly  acquired  under  the

provisions of the Land Acquisition Act, no revenue court can grant

declaration or permanent injunction with respect to such lands.

The observations made and the findings given in this regard are

wholly  illegal  and  without  any  basis  whatsoever  and  deserve

summary rejection. 

Learned counsel for the petitioner also raised an argument

that the courts below committed grave illegality in disregarding

the important fact that as per the Marwar Tenancy Act, 1949 the

Bapi Rules were applicable only outside 5 miles (about 8 kms) of

the  boundary  wall  of  the  city,  therefore,  the  courts  below

committed an error while holding that as per the Bapi Rules, the

plaintiff acquired khatedari rights despite there being a bar in such
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cases as per the provisions of the section 16 (6) of the Rajasthan

Tenancy Act 1955. 

It is also submitted that the mere entry in revenue record

does  not  confer  any  right  until  and  unless  the  khatedari

right/cultivator right is granted by a competent authority. 

The trial court, the first appellate court as well as the Board

of  Revenue  committed  an  error  while  deciding  the  Issue  No.1

against the petitioner.  The plaintiff had not proved that he was an

admitted  tenant  and  the  receipts  of  lagaan  and  dhal-banch

produce submitted by him were of  prior to Samvat year 2010,

therefore,  he  could  not  have  been  conferred  tenancy  rights.

Moreover,  since the land was  of  Shikargah,  no  person can get

khatedari rights merely because of possession and on the basis of

contract  is  proved, still  the trial  court  and the appellate courts

decided the said issue in favour of the plaintiff  which is wholly

wrong and illegal.

Learned  counsel  for  the  petitioner  further  contended  that

since  the  plaintiff  was  not  holding  the  land  as  a  tenant,  no

permanent injunction could have been granted under Section 188

of the Rajasthan Tenancy Act, 1955 as the plaintiff failed to prove

his  tenancy  and  no  declaration  for  conferring  khatedari  rights

could have been made in his favour. The entire proceedings are

wholly illegal and deserve to be quashed and set aside.

Learned  counsel  for  the  petitioner  further  submits  that  in

view of Section 16 sub-Clause (6) of the Rajasthan Tenancy Act,

1955, the khatedari rights cannot be conferred if the land acquired

is for the public purpose or for a work of public utility.  Thus, the
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respondents cannot take the ground of provision of Section 24(2)

of  the  Right  to  Fair  Compensation  and  Transparency  in  Land

Acquisition, Rehabilitation and Resettlement Act, 2013.  Since the

land was being acquired for the welfare of the public at large, as

the Rajasthan Housing Board is  working on the principal  of  no

profit  no  loss  and  provides  shelter  for  all  the  sections  of  the

society, specially the economically weaker sections, therefore, the

finding  recorded  by  all  the  courts  below  are  required  to  be

quashed and set aside while allowing the writ petitions.  

Mr.  Pankaj  Sharma,  learned  Additional  Advocate  General

appearing  of  the  behalf  of  the  State  supported  the  arguments

raised by the learned counsel for the petitioner.

On  pointed  query  being  raised  to  the  counsel  for  the

petitioner  and the State  Government,  it  was admitted  that  the

order  of  the Assistant  Collector& Executive  Magistrate,  Jodhpur

dated 02.12.2000 was not challenged by the  State Government

before the appellate courts by way of filling an appeal nor any writ

petition was preferred before this Court.

Per  contra,  Mr.  P.P.  Choudhary,  the  learned  Sr.  counsel

appearing for the private respondents vehemently supported the

orders passed by the trial court dated 02.12.2000 and submitted

that  all  the  four  issues  framed  before  the  trial  court  were

exhaustively  dealt  with  by  the  trial  court  while  taking  into

consideration  the  documents  produced  before  it  and  after

examining the records,  recorded a finding of fact in favour of the

plaintiff  –  respondents.    There  is  no  infirmity  in  the  findings

recorded before the trial court.  Learned Sr. counsel after having
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taken this Court to the relevant paragraphs of the judgment dated

12.02.2000, canvassed that the respondents were in possession of

the land prior to the year 1955 and, therefore, it is not a case for

allotment  of  the  land  but  it  was  a  case  for  declaration  of  the

khatedari rights of the land which was already in possession of the

plaintiffs – respondents prior to 1955. Thus, by operation of law,

the land which was in possession of  the plaintiffs-  respondents

was  declared  to  be  the  khatedari  land  of  the  plaintiffs  –

respondents.  He further submits that Section 16 of the Rajasthan

Tenancy Act, 1955 cannot come in his way as the suit was for the

purpose  of  declaration  of  the  khatedari  rights  of  the  plaintiffs

which was in their possession prior to the enactment of law i.e. on

15.10.1955. 

Learned Sr. Counsel submits that if the land belongs to the

Government, then, there is no question of undertaking the land

acquisition  proceedings  and  passing  the  award.   He  further

submits that the land which belongs to the Government, does not

require any acquisition proceedings for taking the possession.

The learned Sr. counsel submits that in the writ proceedings,

the concurrent findings recorded by the three courts below are

normally not interfered with, specially the evidence recorded by

the courts below are not to be re-appreciated in these proceedings

for coming to a different conclusion. The petitioner has failed to

point out any infirmity in the finding recorded by the courts below.

To butress the argument, the learned Sr. counsel relied upon

the judgment of Hon’ble Supreme Court in the cases of Kondiba

Dagadu Kadam Vs. Savitribai Sopan Gujar & ors. reported
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in (1999) 3 SCC 722 and of this court in the case of  Ganga

Ram  &  Anr.  Vs.  State  of  Rajasthan  &  Ors.  reported  in

2012(1) RRT 325.

The learned Sr. counsel submits that even there is no locus

standi of the present petitioner to file these writ petitions as the

matter in the present case involves declaration of khatedari rights

and since the land belongs to the State Government, therefore, it

is a dispute  inter se between the plaintiffs-respondents and the

State. Interestingly, the State had chosen not to file the appeal

against the order of the trial court dated 02.12.2000 and even no

writ petition was preferred. He, therefore, submits that even no

right  is  accrued  in  favour  of  the  Rajasthan  Housing  Board  to

challenge the khatedari rights of the plaintiffs – respondents by

way of filing either the writ petitions or the appeals.

The learned Sr. counsel further submits that the plaintiffs –

respondents were in possession of the subject piece of land prior

to the year 1955 and, therefore, after 15.10.1955, they continued

to be the khatedars of the land by operation of law and for this

purpose, a suit for khatedari rights under Sections 88, 188 and 92

of the Rajasthan Tenancy Act, 1955 for declaration and permanent

injunction was preferred before the trial court.  The suit was not

for fresh allotment of the land after coming into force the Act of

1955, therefore, Section 16 of the Tenancy Act, 1955 cannot be an

impediment  in  the  suit  for  declaration  of  the  plaintiffs  –

respondents.  To butress his contentions, learned Sr. counsel for

the respondents relied upon the judgment of the Apex Court in the
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case of Prabhu vs. Ramdeo and others reported in AIR 1966

SC 1721     

The  learned  Sr.  Counsel  submits  that  since  no  physical

possession of the land was taken and no compensation was paid,

therefore, by virtue of Section 24(2) of the Land Acquisition Act,

2013, even if the acquisition proceedings had been initiated on the

subject piece of land, the same would have lapsed by efflux of

time because five years prior to the commencement of this Act,

neither  the  physical  possession  of  the  land  was  taken  nor  the

compensation was paid. To support the contentions, the learned

Sr. counsel relied upon the Larger Bench judgment of the Apex

Court  in  the  case  of  Indore  Development  Authority  Vs.

Manoharlal & ors. reported in AIR 2020 SC 1496  .   

I have considered the detailed submissions made at the bar

and scanned the records thread bare.

On pointed query being raised to the learned counsel for the

parties, it was emphatically submitted that the physical possession

was  not  taken  from  the  plaintiffs  –  respondents  and  no

compensation  was  paid.   The  same  is  also  reflected  from the

communication of the petitioners dated 08.05.2013 (Annex.R/2) in

which the Secretary, Rajasthan Housing Board, Jaipur addressed a

letter to Dy. Secretary to the Government (I), Urban Development

and Housing Department stating that in past 36 years, the actual

physical possession of the land was not taken.

Since  the  facts  are  not  in  dispute,  therefore,  at  the very

outset, it emerges from the documents on record that even if the

award was passed but neither the physical possession was ever
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taken nor any compensation was paid.  This fact is also fortified

from the fact  that  the petitioner  Rajasthan Housing Board  had

written  a  letter  dated  08.05.2013  to  the  Dy.  Secretary  to  the

Government  (I),  Urban  Development  and  Housing  Department,

wherein they categorically mentioned that for last 36 years, the

possession of the land was not taken.  

Section  24(2)  of  Right  to  Fair  Compensation  and

Transparency in Land Acquisition, Rehabilitation and Resettlement

Act, 2013 reads as :

(2) Notwithstanding anything contained in sub-

section  (1),  in  case  of  land  acquisition

proceedings initiated under the Land Acquisition

Act, 1894 (1 of 1894), where an award under the

said  section  11  has  been  made  five  years  or

more prior to the commencement of this Act but

the physical possession of the land has not been

taken or the compensation has not been paid the

said proceedings shall be deemed to have lapsed

and  the  appropriate  Government,  if  it  so

chooses,  shall  initiate  the  proceedings  of  such

land  acquisition  afresh  in  accordance  with  the

provisions of this Act:

 Provided that  where an award has been

made and compensation in respect of a majority

of land holdings has not been deposited in the

account  of  the  beneficiaries,  then,  all

beneficiaries  specified  in  the  notification  for

acquisition  under  section  4  of  the  said  Land

Acquisition Act, shall be entitled to compensation

in accordance with the provisions of this Act. 
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Hon’ble  the  Supreme  Court  in  the  case  of  Indore

Development Authority (supra) held as under:

“363.  In  view of  the aforesaid  discussion,  we answer  the

questions as under:

1. Under the provisions of Section 24(1)(a) in case

the  award  is  not  made as  on  01.01.2014 the

date of commencement of Act of 2013, there is

no lapse of  proceedings.  Compensation has to

determined under the provisions of Act of 2013.

2. In case the award has been passed within the

window period of five years excluding the period

covered by an interim order of the court, then

proceedings  shall  continue  as  provided  Under

Section 24(1)(b) of the Act of 2013 under the

Act of 1894 as if it has not been repealed.

3. The  word  ‘or’  used  in  Section  24(2)  between

possession and compensation has to be read as

‘nor’  or  as  ‘and’.  The  deemed  lapse  of  land

acquisition proceedings under Section 24(2) of

the  Act  of  2013  takes  place  where  due  to

inaction  of  authorities  for  five  years  or  more

prior  to  commencement  of  the  said  Act,  the

possession  of  land  has  not  been  taken  nor

compensation has been paid. In other words, in

case possession has been taken, compensation

has  not  been  paid  then  there  is  no  lapse.

Similarly,  if  compensation  has  been  paid,

possession has not been taken then there is no

lapse.

4. The expression ‘paid’ in the main part of Section

24(2)  of  the  Act  of  2013  does  not  include  a

deposit  of  compensation  in  court.  The

consequence  of  non-deposit  is  provided  in

proviso to Section 24(2) in case it has not been
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deposited  with  respect  to  majority  of  land

holdings  then  all  beneficiaries  (landowners)  as

on the date of  notification for  land acquisition

under Section 4 of the Act 1894 shall be entitled

to  compensation  in  accordance  with  the

provisions  of  the  Act  of  2013.  In  case  the

obligation  under  Section  31  of  the  Land

Acquisition  Act  of  1894 has  not  been  fulfilled,

interest under Section 34 of the said Act can be

granted. Non-deposit of compensation (in court)

does not result in the lapse of land acquisition

proceedings. In case of non-deposit with respect

to  the  majority  of  holdings  for  five  years  or

more, compensation under the Act of 2013 has

to be paid to the “landowners” as on the date of

notification for land acquisition under Section 4

of the Act of 1894.

5. In  case  a  person  has  been  tendered  the

compensation as provided under Section 31(1)

of the Act of 1894, it is not open to him to claim

that acquisition has lapsed under Section 24(2)

due  to  non-payment  or  non-deposit  of

compensation in court. The obligation to pay is

complete by tendering the amount under Section

31(1). Land owners who had refused to accept

compensation  or  who  sought  reference  for

higher  compensation,  cannot  claim  that  the

acquisition  proceedings  had  lapsed  under

Section 24(2) of the Act of 2013.

6. The proviso to Section 24(2) of the Act of 2013

is to be treated as part of Section 24(2) not part

of Section 24(1)(b).

7. The mode of taking possession under the Act of

1894 and as contemplated under Section 24(2)

is  by  drawing  of  inquest  report/memorandum.

Once  award  has  been  passed  on  taking
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possession under Section 16 of the Act of 1894,

the  land  vests  in  State  there  is  no  divesting

provided under Section 24(2) of the Act of 2013,

as once possession has been taken there is no

lapse under Section  24(2).

8. The provisions of Section 24(2) providing for a

deemed lapse of  proceedings are applicable in

case authorities have failed due to their inaction

to  take  possession  and  pay  compensation  for

five years or more before the Act of 2013 came

into force, in a proceeding for land acquisition

pending  with  concerned  authority  as  on

1.1.2014. The period of  subsistence of interim

orders passed by court has to be excluded in the

computation of five years.

9. Section 24(2) of the Act of 2013 does not give

rise  to  new  cause  of  action  to  question  the

legality  of  concluded  proceedings  of  land

acquisition. Section 24 applies to a proceeding

pending on the date of enforcement of the Act of

2013, i.e., 1.1.2014. It does not revive stale and

time-barred  claims  and  does  not  reopen

concluded proceedings nor allow landowners to

question  the  legality  of  mode  of  taking

possession  to  reopen  proceedings  or  mode  of

deposit of compensation in the treasury instead

of court to invalidate acquisition.”

Thus, it can safely be held that after the enactment of Right

to  Fair  Compensation  and  Transparency  in  Land  Acquisition,

Rehabilitation and Resettlement Act, 2013, the possession of the

land was not taken and no compensation was paid, therefore, the

land acquisition proceedings initiated for the subject piece of land

stood lapsed. 
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On  the  issue  of  jurisdiction,  the  learned  counsel  for  the

petitioner  stated  that  because  of  typographical  error,  they

mentioned  that  Revenue  Appellate  Authority,  Jodhpur  had  no

jurisdiction, needs no deliberation in view of the learned counsel

for the petitioner not pressing this ground. 

The contention of the learned counsel for the petitioner that

the  learned  trial  court  had  committed  jurisdictional  error  while

entertaining the suit of the plaintiffs – respondents, is bereft of

merit as it is true that the Revenue Courts have no jurisdiction in

the proceedings initiated under the Land Acquisition Act but when

the dispute is with regard to the khatedari rights in the land, the

Revenue Courts have the jurisdiction to decide the dispute and

admittedly in the present case, the suit was filed under Sections

88, 188 and 92(A) of the Rajasthan Tenancy Act, 1955 for the

declaration of the Khatedari rights and  and permanent injunction.

The argument of the learned counsel for the petitioner that

khatedari rights cannot accrue in the land if the same is acquired

for the public purpose or for a work of public utility.  It is noted

that the land was not allotted to the plaintiffs – respondents as

they  were  already  in  possession  of  the  said  land  prior  to  the

enactment of the Act of 1955 and therefore, a declaratory suit was

filed for declaration of their khatedari rights and for permanent

injunction.

The argument of the learned counsel for the petitioner on the

erroneous findings recorded by the trial court and affirmed by the

appellate courts, it is observed that on all the aforesaid four issues

framed  before  the  trial  court,  the  learned  trial  court  while
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recording the finding on each issue minutely examined the record,

evaluated the evidence  and then after detailed deliberations, the

same had been decided.  Thus, no infirmity can be found with the

findings  recorded  by  the  trial  court.  Not  only  this,  the  first

appellate court had also gone in detail while scanning the findings

recorded by the trial court.  Further, this Court is of the view that

the concurrent findings of fact recorded by the three courts below

are not required to be interfered with as there is no infirmity in

the same and requires no interference by this Court as held by

Hon’ble  the  Supreme  Court  in  the  case  of  Kondiba  Dagadu

Kadam (supra) in para 5 as under:  

“It is not within the domain of the High Court to

investigate the grounds on which the findings

were arrived at, by the last court of fact, being

the first appellate court. It is true that the lower

appellate  court  should  not  ordinarily  reject

witnesses accepted by the trial court in respect

of credibility but even where it has rejected the

witnesses accepted by the trial court, the same

is no ground for interference in second appeal

when it  is  found that  the appellate court  has

given  satisfactory  reasons  for  doing  so.  In  a

case where from a given set of circumstances

two inferences are possible, one drawn by the

lower  appellate  court  is  binding  on  the  High

Court  in  second  appeal.  Adopting  any  other

approach  is  not  permissible.  The  High  Court

cannot substitute its opinion for the opinion of

the first appellate court unless it is found that

the  conclusions  drawn by  the  lower  appellate

court  were  erroneous  being  contrary  to  the

mandatory  provisions  of  law  applicable  or  its

settled position on the basis of pronouncements
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made by the Apex Court,  or was based upon

inadmissible  evidence  or  arrived  at  without

evidence.”

This Court in the case of Ganga Ram & Anr. Vs. State of

Rajasthan reported in 2012 (1) RRT  325 held as under:

“In this view of the matter, in considered opinion

of this Court, the concurrent findings arrived at

by the three Courts below after due appreciation

of  evidence  on  record  cannot  be  said  to  be

capricious or perverse and the order impugned

passed by the Board does not suffer from any

jurisdictional error so as to warrant interference

by this Court in exercised of its extra ordinary

jurisdiction.” 

In  Deep Chandra Juneja Vs. Lajwanti Kathuria (Smt.)

(dead) Through L.Rs. Reported in (2008) 8 SCC 497, it was

held that well reasoned concurrent findings and reasons recorded

by the prescribed authorities under the statute or by the appellate

authority thereunder would not  warrant  any interference unless

there is any illegality, infirmity or error of jurisdiction.

The  observations  of  the  learned  trial  court  are  gainfully

reproduced hereunder for better appreciation of the facts:

“¼c½ bl izdkj ml le; izpfyr ekjokM+ ckih ,oa xSjckih :Yl ds
izko/kkuksa  ds vuqlkj ;fn ns[kk tk; rks tks O;fDr Jh njckj dh vkKk
ls ;k mlds fcuk dk”r djrk gS og d`’kd gksxk] vr% laor~ 2000 ls
igys oknhx.k dk dk”r o dCtk d`’kd dh gSfl;r ls oknxzLr Hkwfe ij
dkfct Fkk] blds i”pkr~ tc ekjokM+ fVusalh ,DV] 1949 izHkko”khy fnukad
6-4-1949 dks gqvk rks oknh tks yxku vnk dj jgk Fkk ,oa Hkwfe ij dk”r
dj jgk Fkk og mDr vf/kfu;e dh /kkjk 10 ds vuqlkj fnukad 6-4-1949
dks [kkrsnkj gks x;k ;k mls ckih vf/kdkj iznku fd;s tkus pkfg;s tks
jktLFkku dk”rdkjh vf/kfu;e ds [kkrsnkj ds leku gSA /kkjk 10 fuEu
izdkj gS %&

“Section 10 - Subject to the provisions of Sec.11 every
person who at the commencement of this Act is a tenant or who
is after the commencement of this Act, admitted as a tenant,
otherwise, then as a Sub-tenant, shall be Khatedar.”
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¼l½ jktLFkku dk”rdkjh vf/kfu;e dh /kkjk 15 ds vuqlkj tks
bl vf/kfu;e ykxw gksus ls igys d`’kd dh gSfl;r ls jktdh; Hkwfe ij
dk”r djrs Fks muds }kjk dsoy izkFkZuk i= ds vk/kkj ij okn tkap ds mi
ftyk/kh”k  [kkrsnkjh  iznku djus  esa  l{ke FksA  bu ifjfLFkfr;ksa  esa  gekjs
fopkj ls T;ksa gh laor~ 2000 ls iwoZ esa oknh ds iwoZtksa us mDr Hkwfe dk”r
djuk izkjEHk  fd;k ,oa  yxku vnk dj fn;k rks  ekjokM+  ckihnkj ,oa
xSjckihnkj :Yl ds izko/kkuksa ds vuqlkj og Hkwfe dk fVusaV gks x;k ,oa
ekjokM+ fVusalh ,DV ykxw gksus ij fnukad 6-4-1949 dks mDr vf/kfu;e dh
/kkjk  10  ds  vuqlkj  og  [kkrsnkj  gks  x;k  ,oa  jktLFkku  dk”rdkjh
vf/kfu;e 1955 ds izko/kkuksa  ds vuqlkj mDr vf/kfu;e dh /kkjk 15 ds
vUrxZr fnukad 15-10-1955 dks oknh [kkrsnkj cu x;k vFkkZr~ vkt fnu
oknh  dk  dCtk  cgSfl;r  fVusaV  ds  gSaA  dsoy  lacaf/kr  jktLo
vf/kdkfj;ksa ,oa deZpkfj;ksa }kjk oknh dk uke [kkrsnkj dh gSfl;r ls ntZ
ugha djus ds vk/kkj ij oknh ds [kkrsnkjh vf/kdkj lekIr gksuk ugha ekuk
tk ldrk gSA

bl dkuwu dh fLFkfr ds v/;;u ds lkFk vxj oknh ds xokgku is”k
fd;s nLrkostkr dks i<+k tk; rks dksbZ “kd ugha jg tkrk fd oknhx.k dks
jktLFkku dk”rdkjh vf/kfu;e dh /kkjk 88] 188] 92 , ds izko/kkuksa  ds
vuqlkj [kkrsnkj ?kksf’kr djus ,oa LFkk;h fu’ks/kkKk dh fMØh izfroknhx.k ds
fo:) nsus esa dksbZ ck/kk ;k vkifRr ugha jgrh vkSj vkoklu e.My dks
jktLFkku dk”rdkjh vf/kfu;+e ds ds vuqlkj dCtk ;k dk”r dksbZ lcwr
ugha gksus ls vkifRr djus dk dksbZ vf/kdkj ugha gksrkA

LFkk;h  fu’ks/kkKk  ds  fy;s  lh-ih-lh-  ds  izko/kkuksa  ds  LFkku  ij
jktLFkku dk”rdkjh vf/kfu;e esa /kkjk 92 , tksM+k x;k gS] vr% jktLo
U;k;ky; dks fu’ks/kkKk nsus ds lEiw.kZ vf/kdkj /kkjk 188 ds lkFk i<rs gq,
izkIr gSA

bu nksuksa  rudh;kr ds ckjs esa vkoklu e.My }kjk vius tokc
nkoksa esa tks vkifRr;ksa dh x;h os lc fujk/kkj] xyr vkSj izHkko”kwU; gS]
d;ksafd vokfIr dh ;k dk;Zokgh ;fn og fof/kor dh tkuk fl) gks tkos
rc Hkh oknhx.k dk 57 o’kksZa ls vf/kd fcuk jksdVksd ds dCtkdk”r gksuk
vkoklu e.My dh “kgknr es ekSu jguk ;k “kgknr is”k  ugha  djuk]
ls ,oa xzke lwFkyk dh Hkwfe esa ukekUrjdj.k fd;s tkuk izFke ǹ’Vrk xyr
ekywe gksrk gS vkSj vokfIr vf/kfu;e ds vuqlkj dCtk QnZ rF;ksa ls esy
ugha [kkrh ;kfu Hkwfe ij oknhx.k dk vkckn dCtk yxkrkj fl) gksus ls
fcuk dCts vkoklu e.My ds uke dk ukekUrj.k voS/k gS vkSj gkykafd
ukekUrjdj.k  fof/kor  fl)  Hkh  ugha  fd;k  x;k  gS  ij  ukekUrjdj.k
vf/kdkj dk dksbZ lcwr ugha gks ldrkA bl dFku dh iqf’V oknhx.k }kjk
is”k pkj ljdkjh jktLo deZpkjh djrs gSa tks jktLo jsdMZ ds vk/kkj ij
c;ku nsrs gS rFkk ekSds ij dCtk dk”r oknhx.k dk crkrs gS vkSj bldh
rjnhn esa ¼fo:)½ dksbZ lcwr is”k ugha fd;k x;k gS vkSj Mh-Mcyw- 1 tks
izHkkjh vf/kdkjh izfroknh la[;k nks us mUgksaus O;fDrxr fookfnr Hkwfe ij
vkt dCtk fdldk gS ;g Hkh c;ku nsuss ls euk djrs gSa] exj ekStwnk
iVokjh gYdk] tks/kiqj o lwFkyk tks oknhx.k dh vksj ls is”k fd;s x;s gS
os  bldk leFkZu djrs gSa  fd okLrfod dCtk o dk”r <k.kh] ykVk o
jgokl vkt Hkh oknhx.k dk ekStwn gSA fo}ku odhy oknhx.k dk ,d gh
rdZ Fkk fd ;g lkfcr fd;k tk; fd mUgsa dHkh csn[ky fd;k x;k gS ;k
Hkwfe vokIr djus] ljdkjh Hkwfe ntZ djus ;k vkoklu e.My rFkk uxj
lq/kkj U;kl ds uke ukekUrjdj.k Hkjrs  le; mUgsa  dHkh lquk x;k gks
lkfcr  fd;k  tk;A  izfroknh  i{k  dh  rjQ  ls  ,slk  dksbZ  vk/kkj
nLrkosth ;k ekSf[kd is”k ugha fd;k x;k] ftlls ;g lkfcr gks ldrk gks
fd  oknhx.k  dks  dHkh  csn[ky  fd;k  x;k  gksA  foospu  ds  vuqlkj
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Hkw&vfHkys[k] [kljk fxjnkojh o [kljk ifjorZu”khy esa bu o’kksZa esa oknhx.k
dh dk”r ntZ gSA”

“blh izdkj tekcanh fgLlk ,2 rFkk tekcanh [krkSuh la[;k 2012
ls  2015 fxjnkojh]  <kyckaN esa  oknh  dk  uke xSj  [kkrsnkj  d`’kd dh
gSfl;r ls ntZ gS] bldk rkRi;Z ;gh fudy ldrk gS fd mDr le; esa
izpfyr fVusalh dkuwu ds vUrxZr oknh dks mDr Hkwfe dk fVusaV ,MfeV
fd;k x;k ,oa ekjokM+ fVusalh ,DV izHkko es vkus ds le; mDr vf/kfu;e
dh /kkjk 10 ds vUrxZr Hkh oknh cgSfl;r [kkrsnkj fVusaV bl ij dkfct
Fkk ,oa /kkjk 15 jktLFkku dk”rdkjh vf/kfu;e ds izko/kkuksa  ds vuqlkj
fnukad 15-10-55 dks  oknh mDr Hkwfe dk [kkrsnkj Lor% gh dkuwuu gks
x;kA”

“rudh uEcj ,d o nks esa fn;s x;s foospu ds vk/kkj ij oknhx.k
vfrØeh ugha jgk vkSj d`’kd dh gSfl;r ls dkfct dk”r gksus ds dkj.k
15-10-55  dks  Lor%  gh  [kkrsnkjh  vf/kdkj  izkIr  djus  dk  vf/kdkjh  gks
x;kA”

Similarly, the first appellate court while affirming the findings

of the trial court also observed as under :

“bl izdkj jktLo jsdMZ esa mDr dkj.ko”k ;g Hkwfe vkt fnu rd

flok;pd jgh ,oa bl dkj.k oknhx.k dks muds izkIr”kqnk vf/kdkjksa  ls

oafpr ugha fd;k tk ldrkA rudh uEcj ,d o nks es fn;s x;s foospu ds

vk/kkj oknhx.k vfrØeh ugha jgk vkSj d`’kd dh gSfl;r ls dkfct gksus

ds dkj.k 15-10-55 dks Lor% gh [kkrsnkjh vf/kdkj izkIr djus dk vf/kdkjh

gks x;kA”

The detailed findings of the learned trial court were affirmed

by the first appellate court as well as the second appellate court.

It  is  also  observed  that  since  the  khatedari  rights  were

essentially granted by the State as the State is the custodial of the

entire land, however, the State had not chosen to challenge the

findings recorded by the trial court, also goes to show that in a

way  the  State  Government  is  in  agreement  with  the  findings

recorded by the trial court which on the face of it are elaborated

and reasoned.  It is also noted that that the suit preferred by the

plaintiffs  –  respondents  was  for  declaration  and  permanent

injunction for the land which they were in possession prior to 1955
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and therefore, it was rightly observed by the trial court that even

by operation of law after 15.10.1955, the khatedari rights were

required to be made in the name of the plaintiffs – respondents.

Hon’ble the Supreme Court almost in the similar circumstances in

the case of Prabhu vs. Ramdeo and others reported in 1966

SC 1721 also observed in para 8 as under :

“Let us now refer to section-15 as it stood at the
relevant time. Section 15 provides, inter alia, that
subject  to  the  provisions  of  section  -16  every
person who, at the commencement of this Act, is a
tenant of land, shall, subject to the provisions of
this  Act  and subject  further  to  any contract  not
contrary to section – 4 be entitled to all the right
conferred  and  be  subject  to  all  the  liabilities
imposed  on Khatedar  tenants  under  the  Act.  In
other  words,  as  soon  as  section  -15  came into
operation on October 15, 1955, the possession of
the respondents, who had been inducted into the
land by the mortgagee was substantially  altered
and  they  became  Khatedars  by  virtue  of  the
statutory  provisions  prescribed  by  section  -  15
.Section 161 of  the Act  provides that  no tenant
shall be ejected from his holding otherwise than in
accordance  with  the  provisions  of  this  Act.  The
position thus is clear that as soon as the Act came
into  force  the  respondents  were  entitled  to  the
benefits  of  section   15 and  cannot  be  ejected
except under the provisions of' the Act in view of
section  - 161.  It  is  because  of  these  provisions
that  the  appellant  was  driven  to  make the plea
that  the respondents were trespassers  inasmuch
as they had voluntarily surrendered possession of
the land to him after the redemption decree was
passed and had wrongfully entered into possession
thereafter. That plea has not been proved and the
matter falls to be considered squarely within, the
provisions of ss.15 and 161 of the Act. It is true
that s.183. of the Act provides for the ejectment of
a trespasser but that section has no application to
this case inasmuch as the respondents cannot be
held to be trespassers at all.

The submission of the learned counsel for the petitioner

that during the pendency of the review petition, the trial  court

decided  the  main  suit  itself  is  noted  to  be  rejected  as  the
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petitioner failed to challenge those proceedings at relevant time

and  therefore,  the  same  cannot  be  of  any  advantage  to  the

petitioner at this stage and on this ground, the order passed by

the trial court cannot be interfered with.

In view of the discussion made hereinabove, the concurrent

findings of fact recorded by the three courts below does not suffer

from any infirmity as the same has been recorded after correct

appreciation of evidence on record. There is no jurisdictional error

in  the  findings  recorded  by  the  courts  below  which  warrant

interference  by  this  Court  in  exercise  of  its  extra  ordinary

jurisdiction. There is no force in these writ petitions.  The same

are, therefore, dismissed. 

All pending applications are also disposed of.  

(VINIT KUMAR MATHUR),J

120-121/Anil/-




