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1.  The application seeks condonation of delay in filing the

criminal revision.

2. Heard learned counsel for the revisionist and learned A.G.A. for

the State.
3. None appears for respondent no.2.

4. Since cause shown in the affidavit filed in support of
application for condonation of delay in filing the instant revision is
satisfactory, the application for condonation is allowed and delay in

filing the instant revision is hereby condoned.
(Order on the memo of Revision)

1.  Heard Shri Avinash Srivastava holding brief of Shri Ashok
Kumar Srivastava, learned counsel for the revisionist and learned

A.G.A. for the State as well as perused the record.

2. None appears for respondent no.2. However, learned counsel
for the revisionist submits that the present revision is pending since
2008 and even objections have not been filed by respondent no.2 and

the matter has never been argued by respondent no.2.
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3.  The present revision has been filed against the judgment and
order dated 11.4.2008 passed by learned Additional Sessions Judge,
Court No.5, Pratapgarh passed in Criminal Revision No.54 of 2007,
whereby the order of trial Court dated 23.1.2007 has been modified.
The maintenance allowance of Rs.1000/-awarded in favour of the
revisionist no.l1 has been canceled or set aside and maintenance
allowance in favour of revisionist nos. 2 and 3 has been reduced to

Rs.250/- per month from Rs.500/- per month each.

4. Learned counsel for the revisionist submits that learned trial
Court vide judgement and order dated 23.1.2007 has allowed the
application under Section 125 Cr.P.C. filed by the revisionist after
adjudicating five issues. All those issues have been decided in favour
of the revisionist. Aggrieved by the order passed by the trial Court,
respondent no.2 filed the revision before the revisional court, wherein

the impugned order dated 11.4.2008 has been passed.

5.  Submission of learned counsel for the revisionist is that the
revisional Court has wrongly relied and misinterpreted the judgment
of Danial Latifi and another vs. Union of India reported in AIR
2001 SC 3958 by allowing the revision. He submits that revision has
been allowed only on the ground that since the revisionist no.l has
been divorced by respondent no.2 both are governed by The Muslim
Women (Protection of Rights on Divorce) Act 1986 and therefore in
view of judgment of Hon'ble Supreme Court in the case of Danial
Latifi (supra), after enforcement of this Act, the divorced Muslim

women is entitled to get maintenance under Section 3 and Section 4 of
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the aforesaid Act even after the stage of iddat and therefore she is not
entitled to receive maintenance under Section 125 Cr.P.C. In support
of his arguments, he has relied on the judgment of Hon'ble Supreme
Court in the case of Shabana Bano vs. Imran Khan passed in

Criminal Appeal No.2309 of 2009.

6. Learned counsel for the revisionist submits that till date not a

single penny has been given by respondent no.2 to the revisionist.

7. On due consideration and perusal of the record as well as the
impugned judgment passed by the trial court, it is not in dispute that
respondent no.2 is a person of having sufficient means to maintain his
divorced wife and minor children. Issue no.1 has been decided by
learned trial Court in favour of the revisionist. Likewise he has
neglected to maintain his wife and minor children. The revisionist is
destitute and have no source of income and revisionist is entitled to
get the maintenance allowance from respondent no.2 and
consequently issue nos. 2 to 5 have been decided in favour of the

claimant revisionist.

8. It appears that revisional court has modified the order passed by
the learned trial court and maintenance allowance granted under
Section 125 Cr.P.C. in favour of respondent no.l has been set aside
and the allowance granted in favour of respondent nos.2 and 3 have

been reduced to Rs. 250/- from Rs. 500/- per month.

9.  From perusal of the impugned order, it appears that the finding
of fact regarding the monthly income of the respondent no.2 given by

the learned trial Court has been substituted by the revisional Court by
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its own finding and a different finding, which, in my opinion, is not
permissible, while exercising jurisdiction in the criminal revision. On
this ground, the maintenance allowance awarded to the revisionists

no.2 and 3 has been reduced to half, which is also not proper.

10. Learned revisional Court, while setting aside the maintenance
allowance granted in favour of the revisionist no.1 by the trial court,
has relied on the judgment of Hon’ble Supreme Court in the case of
Danial Latifi (Supra). The finding given by learned revisional Court is

extracted below:-

dellep & fomg W YadpRl & g ifead 61 3R 4
Hh 989 1 Wit 8l FFRMwdal & fag orfdamr &t
IR ¥ I FHaT T & & qerpger gt foedt off wu A
YRT 125 GoWoHo &P IR IGIRT Wl UM I
afgrmTiolt 8f g1 39 S d fREeal & fOge
3rferechT =1 JREe™ aME UICTeM 31 ST 3T SRaN
TTC 1986 Bl GRT 03 TAT &R 04 b YA R AR
T ST MBI FRIAT| ORI 03 H I8 Hal T 8 b o
e AfeeT @ deflep 3T ST & a9 98 HeR a2
3T Hafl aM Y SrfAwIReft Bt & deoltd & T
ygel Ufd & I8 35d & WIRTS & R Remigat qom Iw
Uq fyafe 91 = &t orfgamReft 8t 81 I8 I ugat
aret gfd GRT a9 &1 ST §1 S UPR ¥ ORI 04 H
Jg 8l T § & o ufd ¥ afe g8 fafs war o= o
9T P 3me Url & @ S9aT fFafg o= ReaeR |
I a8 AN off < H HeF 9 8 d9 ARge IIh
AR T ORT 00 B T 5T IFH dIS Pl AR
< 9adl & b TedpYer gt @ Fafg o e Sw
fRMGAl & fasT STfEawhr & 3R | TSR 2001 dTqH
45 JoUeTO3TRo U 426 ST eIt MM g4 I
M AT ST fhar € I8 ToIR AFHE S=aH
e & Urg ~IRAfd 0T & §RT I8 AfAeiRa fawar
g fb afe v gRem™ 3iRd oA ufd & gRT dae o1
ol & 3R g8 125 HlodMRoWodto & 3iid fHafs
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T I Ufd ¥ UTH &R oldl & ol Jfe I8 ITfEedhR F9H
R a1 St Romger S dor UR 9 &R | AR
SEAH T & HEn Bl arcad & 6 rfefas & e
09 T 04 P 3T Ufdl DI 37U TIDYRT Uit P HiosT
& o) v 7 B fHafed & R &A1 81Tl I8 haet
35T & T B A I & R fifda e & | gie™
dehYET 3IRd 3+ RERl & fovg  PRaE ax
Tl & 1 afe 9 Reder Fafe s o o el & @l
ARORCE ¥ gath dIS Dl 3Tl fHafg 9=l & fold ST
R Hepdl 2| 3 TR &b Adelip] I 39 sy W ygan
ST HoheT & b dals gaT it 3o+ yd ufd | fafg
0T U DT arferprion et & |

AT ¥ FHd ded &l I8 Ugdl 31 gal &l b
fFRRITRal = Ugell IR TelTeh Bl aTd U SeTe &1 o
&l Pel dice F1eft AR el Sl FRFTRA! B 3R |
TiEl b HU H UG g © I Pel & fb UEPRI b
A%y Ugel el 8l delldh dI bl AT delldd P T
AT IH I Tbrg H & off Tefrep J&HT gIAT AT
derrep H feimadl el g8 offl 59 el & BUAgER
el & g AT Suferel I8 fAfd 161090 BT oft
o o IfSRT & Suar g foRepd quf W § gy
BIPR SIFSE Pl dolle o Bl JAEIDT 83 | SHY
¥ § o UedRI & 78 qAD 99 B9 H J9ET 81 5
efies & ol ST ol & SISt IS SR Sl !
TR Fbife o & Woer ¥ 0% A T/ BB
IRMIGAT & GRT SIfEe SIRRh NIk & 3facikh o
WE g f& Jomeyger gRfem ARk ORT s
HroamRodtotto & Fciid gd ufd & OoRM #ex o
3o oY eafer Y o1 U oreT R e & fafg v oW
Bl IR T8 & | Hig@r o9 H I& g b
ferRea! =1 ST @I Feftep < T 8 fSigeh theazau
Ao fafe 91 gRT 125 HINGRT & 3T UM Pl
JfgeRvht 78 81 FRFieal 98 TeR axal g &
3 Sl @l P fHale W I P AR § WRg
iRl IRITery H R @l Bl TR @l e A
g gU a5 JAfeep (afe v Bl gk Ue B @l
3Tcer UIRd B
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AT = e - ReFgel 108 UR &l figd
fF 98 9RT 03 M WA UICIH 3MF IS
MBSl UGS 1986 b II=iid TR fhar 71 &1 &Rt
125, % WIRAM ¥F IS & AT & M U Tem
TATDBYGT ARAT BT DIg I TIDR F&l & oIl gl
Fh TaC &l URT 30 I 04 P I I8 X Dbl A b
gHTd ot frafg s o gd ufa & a1 Al B

39 UPR SWRIKh g9 & MR W® § 39 sy =
ygar g fob fuaft Fwam 01 IASAT gRT 125 ToHoHo B
3cria fafe wm um @t ifsRt w8 81 fausf e
2 9 3 FARFeal & Fafs M & STfaeRt 81 srefi=wer

PRITI fHafs 9= & =R 500/= 500/- U USH &
fav ey uiRd b & a8 3f{eu St ddhad =&l & fh
ARt Dl 3T BT Th A 19 S9! Id- & I8

Jdq 1500/= ¥ ufawe © fod fquel 7 off wfer
fhar 21 Ot 2o § fausht o 2 9 3 & fafe vy=m &

RIS UM O B9 F "eTaR 250/= 250/= wyd HgiRa
fhar ST SRd U9 ddh T Ui BT 21 holedwy
R TR 5 99 3 8 |

MR

R TR I St 81 e IR &l Ry
feHifdhd 23-01-2007 Henfad far Srar g1 fqueft Twen
01 & &% § fafe T & &=RIA 1000/- FI FIH H
St & fausht 2 93 & &b H fFar T I I &

o GRIEA 500/-, 500/- BRI H HH ISP 250/= &l A
N P A M gg IRy uikd fhar e gl

&R dIc I TaI Ia- dY U] e ~Jrrery

DI 9T Hoft IR |

11. Hon'ble Supreme Court in the case of Sabana Bano (Supra)
has held that a divorced Muslim women can be entitled for divorce as
long as she does not re-marry. Further, it has been held that provision

under Section 125 Cr.P.C. are beneficial piece of legislation and the
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benefit thereof must accrue to the divorced Muslim women. It has also
been held that the divorced Muslim women shall be entitled to claim
maintenance from her husband under Section 125 Cr.P.C. even after
expiry of period of iddat as long as she does not remarry. Relevant

paragraphs 29 and 30 of the judgment are extracted below:-

" 29. Cumulative reading of the relevant portions of

judgments of this Court in Danial Latifi (supra) and
Igbal Bano (supra) would make it crystal clear that even
a divorced Muslim woman would be entitled to claim
maintenance from her divorced husband, as long as she
does not remarry. This being a beneficial piece of
legislation, the benefit thereof must accrue to the
divorced Muslim women.

30. In the light of the aforesaid discussion, the impugned
orders are hereby set aside and quashed. It is held that
even if a Muslim woman has been divorced, she would be
entitled to claim maintenance from her husband under
Section 125 of the Cr.P.C. after the expiry of period of
iddat also, as long as she does not remarry."”

12. In view of the aforesaid judgement of Sabana Bano (Supra), I
have no hesitation in holding that the view taken by the revisional
Court is contrary to the law laid down by Hon'ble Supreme Court.
The revisionist no.1 being a divorced Muslim women was entitled to
claim maintenance under Section 125 Cr.P.C. There is no illegality in

the order passed by the trial Court.

13. Accordingly, the impugned order passed by the learned
revisional Court is set-aside in view of law laid down by Hon'ble

Supreme Court in the case Sabana Bano (supra).

14. While passing the judgment, this Court has noticed that the
maintenance has been awarded to the revisionist under Section 125

Cr.P.C. from the date of the order, which according to recent judgment
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of Hon'ble Supreme Court in Rajnesh vs. Neha and another reported
in (2021) 2 SCC 324, should be paid from the date of application filed
under Section 125 Cr.P.C. and therefore, judgment being retrospective

in nature is applicable in present case.

15. Hence, the order passed by the learned trial court dated
23.1.2007 1s also modified to the extent that the revisionist shall be
paid maintenance by respondent no.2 from the date of filing of the
application under Section 125 Cr.PC. Any amount already paid during
the pendency of the proceedings under Section 125 Cr.P.C. by

respondent no.2 shall be adjusted.

16. The present revision is, accordingly, allowed.

Order Date :-6.4.2022
Madhu



