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No person shall be deprived of his life or his personal liberty
except according to procedure established by law declares Article 21
of the Constitution. Life and liberty, the words enployed in shaping
Article 21, by the Founding Fathers-of the Constitution, are not to be
read narrowy in the sense drearily dictated by dictionaries; they are
organic terms to be construed neaningfully. EnbarKking upon the
interpretation thereof, feeling the heart-throb of the Preanble,
deriving strength fromthe Directive Principles of State Policy and
alive to their constitutional obligation, the Courts have all owed
Article 21 to stretch its arnms as wide as it legitimtely can. The
nment al agony, expense and strain which a person proceeded against in
crimnal |law has to undergo and whi ch, coupled wth delay, nmay
result in inpairing the capability or ability of the accused to defend
hi nsel f have persuaded the constitutional courts of the country in
hol ding the right to speedy trial a nanifestation of fair, just and
reasonabl e procedure enshrined in Article 21. Speedy trial, again
woul d enconpass within its sweep all its stages including
i nvestigation, inquiry, trial, appeal, revision and re-trial in short
everything comrencing with an accusation and expiring with the fina
verdict the two being respectively the termnus a quo and term nus
ad quem __ of the journey which an accused nust necessarily
undertake once faced with an inplication. The constitutional
phi | osophy propounded as right to speedy trial has though grown-in
age by alnpst two and a half decades, the goal sought to be achieved
is yet a far-off peak. Mriad fact-situations bearing testinony to
deni al of such fundanental right to the accused persons, on account of
failure on the part of prosecuting agencies and executive to act, and
their turning an alnost blind eye at securing expeditious and speedy
trial so as to satisfy the mandate of Article 21 of the Constitution have
persuaded this Court in devising solutions which go to the extent of
al nost enacting by judicial verdict bars of linitation beyond which
the trial shall not proceed and the armof law shall lose its hold. Inits
zeal to protect the right to speedy trial of an accused, can the Court
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devi se and al nost enact such bars of limtation though the Legislature
and the Statutes have not chosen to do so __ is a question of far-

reaching inplications which has led to the constitution of this Bench
of seven-Judge strength.

In Crimnal Appeal No.535/2000 the appellant was working as
an Electrical Superintendent in the Mangalore City Corporation. For
the check period 1.5.1961 to 25.8.1987 he was found to have amassed
assets disproportionate to his known sources of income. Charge-sheet
accusi ng him of offences under Section 13(1)(e) read with Section
13(2) of the Prevention of Corruption Act, 1988 was filed on
15.3.1994. The accused appeared before the Special Court and was
enl arged on bail on 6.6.1994. Charges were franed on 10.8. 1994 and
the case proceeded for trial on 8.11.1994. However, the trial did not
conmence. On 23.2.1999 the learned Special Judge who was sei zed
of the trial directed the accused to be acquitted as the trial had not
conmmenced till then and the period of two years had el apsed which
obliged himto acquit the accused in terns of the directions of this
court in Raj Deo Sharma Vs. State of Bihar (1998) 7 SCC 507
(herei nafter, Raj Deo Sharma-1). The State of Karnataka through the
D. S. P. Lokayukta, Mangal ore preferred an appeal before the High
Court putting in issue the acquittal of the accused. The |learned Single
Judge of the High Court, vide the inpugned order, allowed the appeal
set aside the order of acquittal and remanded the case to the Tria
Court, form ng an opinion that a case charging an accused with
corruption was an exception to the directions nade in Raj Deo
Sharma-1 as clarified by this Court in Raj Deo Sharma (I1) Vs. State
of Bihar (1999) 7 SCC 604. Strangely enough the H gh Court not
only condoned a delay of 55 days-in filing the appeal against acquitta
by the State but also allowed the appeal itself _ both w thout even
i ssuing notice to the accused.. The aggri eved accused has filed this
appeal by special leave. Sinilar are the facts inall the other appeals.
Shorn of details, suffice it to say that in all the appeals the accused
persons who were facing corruption charges, were acquitted by the
Special Courts for failure of comrencenment of trial in spite of |apse
of two years fromthe date of fram ng of the charges and all the State
appeal s were allowed by the H gh Court without noticing the
respecti ve accused persons.

The appeal s cane up for hearing before a Bench of three
| ear ned Judges who noticed the common ground that the appeals in
the H gh Court were allowed by the | earned Judge thereat without
i ssuing notice to the accused and upon this ground alone, of want of
notice, the appeals hereat could be allowed and the appeal s before the
H gh Court restored to file for fresh disposal after notice to the
accused but it was felt that a question arose in these appeal s which
was likely to arise in many nore and therefore the appeal s shoul d be
heard on their nerits. |In the order dated Septenber 19, 2000, the
Bench of three | earned Judges stated:

"The question is whether the earlier

judgnents of this court, principally, in Comon
Cause Vs. Union of India (1996 (4) SCC 33),
Conmmon Cause Vs. Union of India (1996(6) SCC
775), Raj Deo Sharma Vs. State of Bihar (1998(7)
SCC 507) and Raj Deo Sharma (11) Vs. State of

Bi har 1999 (7) SCC 604), would apply to
prosecutions under the Prevention of Corruption
Act and ot her econonic of fences.

Havi ng perused the judgnents afore-
nentioned, we are of the view that these appeal s
shoul d be heard by a Constitution Bench. W take
this view because we think that it may be
necessary to sythesise the various guidelines and
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directions issued in these judgnments. W are also
of the view that a Constitution Bench shoul d

consi der whether tinme limts of the nature
nmentioned in sone of these judgnents can, under
the law, be laid down".

On 25th April, 2001 the appeals were heard by the Constitution

Bench and during the course of hearing attention of the Constitution
Bench was invited to the decision of an earlier Constitution Bench in
Abdul Rehman Antulay and Ors.Vs. R S. Nayak & Anr. (1992) 1

SCC 225 and the four judgnents referred to in the order of reference
dated 19th Septenber, 2000 by the Bench of three |earned Judges. It
appears that the | earned Judges of the Constitution Bench were of the
opinion that the directions nmade in the two Common Cause cases and
the two Raj Deo Sharma’s cases ran counter to the Constitution

Bench directions in Abdul Rehman Antul ay’s case, the latter being
five-Judge Bench decision, the appeals deserved to be heard by a
Bench of seven |earned Judges. 'The relevant part of the order dated
26th April, 2001 reads as under: -

"The Constitution Bench judgenment in A R

Antul ay’s case holds that "it is neither advisable
nor feasible to draw or prescribe an outer time
[imt for conclusion of all crimnal proceedings”.
Even so, the four judgenents afore-nentioned |ay
down such tine limts. Two of themalso |ay

down to which class of crimnal proceedings such
time limts should apply and to which class they
shoul d not.

We think, in these circunstances, that a

Bench of seven | earned Judges shoul d consi der

whet her the dictum afore-nentioned in AR

Antulay’s case still holds the field; if not, whether
the general directions of the kind given in these
judgenents are pernmissible in |aw and shoul d be
uphel d.

Having regard to what is to be considered by

the Bench of seven | earned Judges, notice shal
issue to the Attorney CGeneral and to the Advocates
General of the States.

The papers shall be placed before the

Hon’ bl e the Chief Justice for appropriate
directions. Having regard to the inportance of the
matter, the Bench nay be constituted at an early
dat e”.

On 20.2.2002 the Court directed, "Comron Cause", the
petitioner in the two Common Cause cases which arose out of wit-
petitions under Article 32 of the Constitution, heard and decided by
this Court as public interest litigations, to be noticed. "Comon
Cause" has responded and nade appearance through counsel

We have heard Shri Harish Salve, the |earned Solicitor Genera
appearing for Attorney General for India, M. Ranjit Kumar, Seni or
Advocat e assisted by Ms. Binu Tanta, Advocate for the appellants,

M. Sanjay R Hegde and M. Satya Mtra, Advocates for the
respondents, M. S. Mirlidhar, Advocate for "Conmon Cause" and
such other Advocates Ceneral and Standi ng Counsel who have chosen
to appear for the States.

We shall briefly refer to the five decisions cited in the order

of
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reference as also to a few earlier decisions so as to highlight the issue
posed before us.

The width of vision cast on Article 21, so as to perceive its
broad sweep and content, by seven-Judge Bench of this Court in Ms.
Maneka Gandhi Vs. Union of India & Anr., (1978) 1 SCC 248,
inspired a declaration of |aw, nade on February 12, 1979 in
Hussai nara Khatoon and Ors. (l) Vs. Honme Secretary, State of
Bi har (1980) 1 SCC 81, that Article 21 confers a fundanental right
on every person not to be deprived of his life or liberty, except
according to procedure established by |aw, that such procedure is not
some senbl ance of a procedure but the procedure should be
"reasonable, fair and just"; and therefromfl ows, w thout doubt, the
right to speedy trial. The Court said __ "No procedure which does not
ensure a reasonably quick trial can be regarded as 'reasonable, fair or
just’ and it would fall foul of Article 21. There can, therefore, be no
doubt that speedy trial, and by speedy trial we mean reasonably
expedi tious trial, is-an integral and essential part of the fundamenta
right to lifeand liberty enshrined in Article 21." Many accused
persons tormented by unduly lengthy trial or crimnal proceedings, in
any forumwhatsoever were enabl ed, by Hussai nara Khatoon(l)
statement of law, in successfully nmaintaining petitions for quashing of
charges, crimnal proceedi ngs and/or conviction, on making out a case
of violation of Article 21 of the Constitution. Right to speedy trial and
fair procedure has passed through several mlestones on the path of
constitutional jurisprudence. In Maneka Gandhi (supra), this Court
hel d that the several fundanmental rights guaranteed by Part 111
required to be read as conmponents of one integral whole and not as
separate channels. The reasonableness of |aw and procedure, to
wi thstand the test of Articles 21, 19 and 14, nust be right and just and
fair and not arbitrary, fanciful or oppressive, neaning thereby that
speedy trial must be reasonably expeditious trial as an integral and
essential part of the fundanmental right of life and liberty under Article
21. Several cases marking the trend and devel opnent of |aw applying
Maneka Gandhi and Hussai nara Khatoon(l) principles to nyriad
situations came up for the consideration of this Court by a
Constitution Bench in Abdul Rehman Antulay and Os. Vs. R S
Nayan and Ors. (1992) 1 SCC 225, (A.R Antulay, for short).  The
proponents of right to speedy trial strongly urged before this Court for
taking one step forward in the direction and prescribing tinme limts
beyond which no crimnal proceeding should be allowed to go on
advocating that unless this was done, Maneka Gandhi and
Hussai nara Khatoon(l) exposition of Article 21 would remain a
nere illusion and a platitude. Invoking of the constitutiona
jurisdiction of this Court so as to judicially forge two tern ni and lay
down periods of limtation applicable |like a mathematical formula,
beyond which a trial or crimnal proceeding shall not proceed, was
resi sted by the opponents submtting that the right to speedy trial was
an anor phous one sonething |ess than other fundanental rights
guaranteed by the Constitution. The subm ssions made by proponents
included that the right to speedy trial flowing fromArticle 21 to be
meani ngf ul , enforceabl e and effective ought to be acconpani ed by an
outer limt beyond which continuance of the proceedings will be
violative of Article 21. It was submitted that Section 468 of the Code
of Crimnal Procedure applied only to m nor offences but the Court
shoul d extend the same principle to major offences as well. It was
al so urged that a period of 10 years calculated fromthe date of
regi stration of crime should be placed as an outer linmit wherein shal
be counted the time taken by the investigation

The Constitution Bench, in AR Antulay' s case, heard
el aborate argunments. The Court, it its pronouncenent, fornul ated
certain propositions, 11 in nunber, neant to serve as guidelines. It
is not necessary for our purpose to reproduce all those propositions.
Suffice it to state that in the opinion of the Constitution Bench (i) fair




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

16

just and reasonable procedure inplicit in Article 21 of the
Constitution creates a right in the accused to be tried speedily; (ii)
right to speedy trial flowing fromArticle 21 enconpasses all the
stages, nanely, the stage of investigation, inquiry, trial, appeal
revision and re-trial; (iii) who is responsible for the delay and what
factors have contributed towards delay are relevant factors. Attendant
ci rcunst ances, including nature of the offence, nunber of accused and
wi t nesses, the work-1oad of the court concerned, prevailing |oca
conditions and so on what is called the system ¢ del ays nust be kept
in view (iv) each and every del ay does not necessarily prejudice the
accused as some del ays indeed work to his advantage. Quidelines 8,

9, 10 and 11 are relevant for our purpose and hence are extracted and
reproduced hereunder: -

"(8) Utimately, the court has to bal ance and weigh the
several relevant factors ’balancing test’ or

" bal anci ng process’ and determine in each case

whet her the right to speedy trial has been denied in

a given case

(9) Ordinarily speaking, where the court conmes to the
conclusion that right to speedy trial of an accused

has been infringed the charges or the conviction, as
the case nmay be, shall be quashed. But this is not

the only course open. “The nature of the offence

and other circunstances in a given case may be

such that quashi ng of proceedi ngs may not be-in

the interest of justice. |In such a case, it is open to
the court to nmake such ot her appropriate order
including an order to conclude the trial within a

fixed tinme where the trial is-not concluded or

reduci ng the sentence where the trial has

concluded as may be deened just and equitable

in the circunstances of the case.

(10) It is neither advisable nor practicable to fix any
time-limt for trial of offences. Any such rule is
bound to be qualified one. Such rule cannot al so

be evolved nerely to shift the burden of proving
justification on to the shoul ders of the prosecution
In every case of conplaint of denial of right to
speedy trial, it is primarily for the prosecution to
justify and explain the delay. At the sane tine, it
is the duty of the court to weigh all the

circunst ances of a given case before pronounci ng
upon the complaint. The Supreme Court of USA

too has repeatedly refused to fix any such outer
time-limt in spite of the Sixth Anendment. Nor

do we think that not fixing any such outer limt

i neffectuates the guarantee of right to speedy trial

(112) An obj ection based on denial of right to speedy
trial and for relief on that account, should first be
addressed to the H gh Court. Even if the High

Court entertains such a plea, ordinarily it should

not stay the proceedi ngs, except in a case of grave

and exceptional nature. Such proceedings in High

Court rmust, however, be disposed of on a priority
basis."

During the course of its judgnment also the Constitution Bench
nade certain observations which need to be extracted and
repr oduced: -

"But then speedy trial or other expressions
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conveying the said concept are necessarily
relative in nature. One may ask speedy
means, how speedy? How | ong a delay is
too long? W do not think it is possible to
| ay down any tine schedul es for concl usion
of crimnal proceedings. The nature of

of fence, the nunber of accused, the nunber
of witnesses, the workload in the particul ar
court, neans of comunication and severa

ot her circunstances have to be kept in

m nd". (para 83).

".it is neither advisable nor feasible
to draw or prescribe an outer tine-limt for

conclusion of all crimnal proceedings. It is
not necessary to do so for effectuating the
right to speedy trial. W are also not
satisfied that without such an outer limt, the
ri ght becones - illusory". (para 83)

"even apart fromArticle 21 courts in
this country have been cogni zant of undue
delays in crimnal matters and wherever
there was inordi nate del ay or where the
proceedi ngs were pending for too |l ong and
any further proceedi ngs were deened to be
oppressive and unwarranted, they were put
an end to by making appropriate orders".
(para 65)

[ enphasi s suppli ed]

In 1986, "Commopn Cause"  a Regi stered Society, espousing
public causes, preferred a petition under Article 32 of the Constitution
of India seeking certain directions. By a brief order ("Conmon
Cause"” A Registered Society through its Director Vs. Union of
India & Os. (1996) 4 SCC 32, hereinafter Conmon Cause (l) ), a
two- Judge Bench of this Court issued two sets of directions: one,
regardi ng bail, and the other, regardi ng quashing of trial. Depending
on the quantum of inprisonment provided for several offences under
the Indian Penal Code and the period of time which the accused have
already spent in jail, the undertrial accused confined in jails were
directed to be released on bail or on personal bond subject to such
conditions as the Court may deemfit to inpose in the |ight of Section
437 of Cr.P.C.. The other set of directions directed the trial in
pendi ng cases to be term nated and the accused to be di scharged or
acquitted depending on the nature of offence by reference to (i) the
maxi mum sentence inflictable whether fine only or inprisonnment,
and if inprisonnent, then the maxi numset out inthe law, and (ii) the
peri od for which the case has remmi ned pending in the crimnal court.

A perusal of the directions nade by the Division Bench shows
the cases having been divided into two categories: (i) traffic offences,
and (ii) cases under |PC or any other law for the time beingin force.
The Court directed the trial Courts to close such cases on the
occurrence of followi ng event and the period of delay:-

Category (i) : Traffic Ofences:

The Court directed the cases to be closed and the accused to be
di scharged on | apse of nobre than two years on account of non-serving
of summons to the accused or for any other reason whatsoever.
Category (ii) : Cases under IPC or any other law for the tine
being in force

The Court directed that in the follow ng sub-categories if the
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trial has not comenced and the period noted agai nst each sub-
category has el apsed then the case shall be closed and the accused
shal | be discharged or acquitted
Nature of the cases

Period of delay i.e. trial not
conmenced for

Cases conpoundable with the

perm ssion of the Court

More than two years

Cases pertaining to offences

whi ch are non-cogni zabl e and
bai | abl e

More than two years

Cases in connection with offences
puni shable with fine only and are
not of recurring nature

More than one year

Cases punishable with

i mprisonnment upto one year, wth

or wi thout fine

Mor e t han one year

Cases pertaining to offences

puni shabl e wi th inprisonnment

upto three years with or w thout
fine

More than two years

The period of pendency was directed to be calculated fromthe
date the accused are sunmoned to appear in Court.  The Division
Bench, vide direction 4, specified certain categories of cases to which
its directions would not be applicable. Vide direction 5, this court
directed the of fences covered by direction 4 to be tried on priority
basi s and observance of this direction being nonitored by the High
Courts. Al'l the directions were nmade applicable not only to the cases
pendi ng on the day but al so to cases which may be instituted
thereafter.

Abovesaid directions in Common Cause-1 were nade on My
1, 1996. Not even a period of 6 nonths had elapsed, on 15.10. 1996,
Shri Sheo Raj Purohit __ a public-spirited advocate addressed a Letter
Petition to this Court, inviting its attention to certain consequences
flowing fromthe directions made by this Court in Commobn Cause (1)
and which were likely to cause injustice to the serious detrinment of the
society and could result in encouraging dilatory tactics adopted by the
accused. A two-Judge Bench of this court, which was the sane as had
i ssued directions in Conmon Cause (1), nade three directions which
had the effect of clarifying/nodifying the directions in Comon
Cause (1). The first direction clarified that the tinme spent in crimna
proceedi ngs, wholly or partly, attributable to the dilatory tactics or
prol ongi ng of trial by action of the accused, or on-account of stay of
crimnal proceedi ngs secured by such accused from hi gher courts
shal | be excluded in counting the time-limt regarding pendency of
crimnal proceedings. Second direction defined the termnus-a quo,
i.e. what would be the point of commencenent of trial while working
out 'pendency of trials’ in Sessions Court, warrant cases and
sunmons cases. |In the third direction, the list of cases, by reference
to nature of offence to which directions in Common Cause (1) would
not apply, was expanded.

In Raj Deo Sharma (1), an accused charged with offences

under Sections 5(2) &5 (1) (e) of the Prevention of Corruption Act,
1947 canme up to this Court, having failed in H gh Court, seeking
guashi ng of prosecution against himon the ground of violation of

right to speedy trial. Against himthe of fence was registered in 1982
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and chargesheet was submtted in 1985. The accused appeared on
24.4.1987 before the Special Judge. Charges were franed on

4.3.1993. Until 1.6.1995 only 3 out of 40 witnesses were exam ned.
The three-Judge Bench of this Court, which heard the case, set aside
the order passed by the Hi gh Court and sent the matter back to the
Speci al Judge for passing appropriate orders in the light of its
judgrment. Vide para 17, the three-Judge Bench issued five further
directions purporting to be supplenental to the propositions laid down
in AR Antulay. The directions need not be reproduced and suffice it
to observe that by dividing the offence into two categories those
puni shabl e with inmprisonment for a period not exceeding 7 years and
those puni shable with inmprisonment for a period exceeding 7 years,

the Court laid down periods of limtation by reference to which either
the prosecution evidence shall be closed or the accused shall be

rel eased on bail. So far as the trial for offences is concerned, for the
pur pose of making directions, the Court categorized the of fences and
the nature and period of delay into two, which my be set out in a
tabul ar- form as under :-

Nat ure of offence

Nat ure and period of del ay

O fence puni shable with

i mprisonnment for a period

not exceedi ng seven years,

whet her the accused isin

jail or not

Conpl etion of two years fromthe date
of recording the plea of the accused on
the charges framed, whether the
prosecuti on has examned all the

wi tnesses or not within the said period
of two years

O fence punishable with

i mprisonnent for a period

exceedi ng seven years,

whet her the accused is in

jail or not

Conpl etion of three years fromthe

date of recording the plea of the
accused on the charge franed, whether
the prosecution has examned all the

wi tnesses or not within the said period

The consequence which would follow on conpletionof two or
three years, as abovesaid, is, the Court directed, that the trial Court
shal | cl ose the prosecution evidence and can proceed to the next step
of trial. 1In respect of the second category, the Court added a rider by
way of exception stating __ "Unless for very exceptional reasons to be
recorded and in the interest of justice, the Court considers it necessary
to grant further tine to the prosecution to adduce evi dence beyond the
aforesaid tine imt" (of three years). The period of inability for
conpl eting prosecution evidence attributable to conduct of accused in
protracting the trial and the period during which trial remained stayed
by orders of the court or by operation of |aw was directed to be
excluded fromcal culating the period at the end of which the
prosecution evidence shall be closed. Further, the Court said that the
directions made by it shall be in addition to and without prejudice to
the directions issued in Common Cause (1) as nodified in Common
Cause (I11).

Raj Deo Sharma (1) came up once again for consideration of
this Court in Raj Deo Sharma Vs. State of Bihar (1999) 7 SCC
604, hereinafter Raj Deo Sharma (I1). This was on an application
filed by Central Bureau of Investigation (CBI) for clarification (and
al so for some nodification) in the directions issued. The three-Judge
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Bench which heard the matter consisted of K T. Thomas, J. and M
Srinivasan, J. who were also on the Bench issuing directions in Raj

Deo Sharma (1) and M B. Shah, J. who was not on the Bench in Raj

Deo Sharma (). In the submission of CBlI the directions of the Court
made in Raj Deo Sharma (1) ran counter to AR Antulay and did not

take into account the tine taken by the Court on account of its
inability to carry on day to day trial due to pressure of work. The CB
al so pleaded for the directions in Raj Deo Sharma (I) bei ng nmade
prospective only, i.e., period prior to the date of directions in Raj Deo
Sharma (1) being excluded fromconsideration. Al the three |earned
Judges wrote separate judgnments. K T. Thomas, J. by his judgnent,

to avert 'possibility of mscarriage of justice’, added a rider to the
directions made in Raj Deo Sharma (1) that an additional period of

one year can be clained by the prosecution in respect of prosecutions
whi ch were pending on the date of judgnment in Raj Deo Sharna (I)

and the Court concerned would be free to grant such extension if it
considered it necessary in the interest of administration of crimna
justices. "M Srinivasan, J. in his separate judgnent, assigning his own
reasons, expressed concurrence wi th the opinion expressed and the

only clarification ordered to be nade by K T. Thomas, J. and pl aced

on record his express disagreenent with the opinion recorded by MB
Shah, J.

M B. Shah, J. in-his dissenting judgnent noted the nmpbst usua
causes for delay in delivery of crimnal justice as discernible from
several reported cases travelling upto this Court and held that the
renmedy for the causes of delay in disposal of crimnal cases lies in
ef fective steps being taken by the Judiciary, the Legislature and the
State Covernments, all the three. The dangers behind constructing
time-limt barriers by judicial dictumbeyond which a crimnal trial or
proceedi ngs could not proceed, in the opinion of MB. Shah, J., are (i)
it would affect the snooth functioning of the society in accordance
with law and finally the Constitution: The victins left w thout any
renmedy would resort to taking revenge by unlawful neans resulting in
further increase in the crines and crimnals. People at large in the
soci ety would al so feel unsafe and insecure and their confidence in the
judicial systemwoul d be shaken. (Law would |lose its deterrent effect
on crimnals; (ii) with the present strength of Judges and infrastructure
available with crimnal courts it would be al nmost inpossible for the
avail abl e crimnal courts to dispose of the cases within the prescribed
time-limt; (iii) prescribing such tine-limts may run counter to the
| aw specifically laid down by Constitution Bench in Antul ay’ s case.

In the fore-quoted thinking of MB. Shah, J. we hear the echo of what
Constitution Bench spoke in Kartar Singh Vs. State of Punjab

(1994) 3 SCC 569, vide para 351, "No doubt, liberty of a citizen nust

be zeal ously saf eguarded by the courts; nonethel ess the courts while

di spensing justice in cases |ike the one under the TADA Act, should

keep in mnd not only the liberty of the accused but al so the interest of
the victimand their near and dear and above all the collective interest
of the community and the safety of the nation so that the public may

not lose faith in the systemof judicial administration and indulge in
private retribution.”

At the end M B. Shah, J. opined that order dated 8.10.1998
made in Raj Deo Sharma (1) requires to be held in abeyance and the
State Governnent and Registrars of the H gh Courts ought to be
directed to cone up with specific plans for the setting up of additiona
courts/special courts (permanent/ad hoc) to cope up with the pending
wor kl oad on the basis of available figures of pending cases al so by
taking into consideration the criteria for disposal of crimnal cases
prescri bed by various Hi gh Courts. In conclusion, the Court directed
the application filed by the CBI to be disposed of in terns of the
maj ority opinion.

A perception of the causes for delay at the trial and in
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concl usion of crimnal proceedings is necessary so as to appreciate

whet her setting up bars of lintation entailing termnation of trial or
proceedi ngs can be justified. The root cause for delay in dispensation
of justice in our country is poor judge-population-ratio. Law

Conmi ssion of India in its 120th Report on Manpower Pl anning in
Judiciary (July 1987), based on its survey, regretted that in spite of
Article 39A added as a major Directive Principle in the Constitution

by 42nd Amendnent (1976), obliging the State to secure such

operation of |egal systemas pronotes justice and to ensure that
opportunities for securing justice are not denied to any citizen severa
reorgani sati on proposals in the field of admnistration of justice in

I ndi a have been basically patch work, ad hoc and unsystematic

solutions to the problem - The judge-population-ratio in India (based

on 1971 census) was only 10.5 judges per mllion population while

such ratio was 41.6 in Australia, 50.9 in England, 75.2 in Canada and
107 in United States.” The Law Conmmi ssion suggested that India

requi red 107 judges per mllion of |ndian popul ation; however to

begin with the judge strength needed to be raised to five-fold, i.e., 50
judges per mllion population in a period of five years but in any case
not goi ng beyond ten years. ~Touch of sad sarcasmis difficult to hide
when the Law Comm ssion observed (in-its 120th Report, ibid) that
adequat e reorgani sation of the Indian judiciary is at the one and at the
same time everybody’ s concern and, therefore, nobody’ s concern.

There are other factors contributing to the delay at the trial. In AR
Antul ay’s case, vide para 83, the Constitution Bench has noted that in
spite of having proposed to go on with the trial of a case, five days a
week and week after week, it nay not be possible to conclude the tria
for reasons, viz. (1) non-availability of the counsel, (2) non-

avail ability of the accused, (3) interlocutory proceedings, and (4)

ot her system c delays. In addition, the Court noted that in certain
cases there may be a | arge nunber of w tnesses and in sone offences,
by their very nature, the evidence nmay be lengthy.  In Kartar Singh

Vs. State of Punjab (1994) 3 SCC 569 anot her Constitution Bench

opi ned that the delay is dependent on the circunstances of each case
because reasons for delay w [l vary, such as (i) delay in investigation
on account of the w despread ram fications of crines and its designed
network either nationally or internationally, (ii) the deliberate absence
of witness or witnesses, (iii) crowded dockets on the file of the court
etc. In Raj Deo Sharma (I1), in the dissenting opinion of MB. Shah

J., the reasons for delay have been sunmari zed as, (1) Dilatory
proceedi ngs; (2) Absence of effective steps towards radical
simplification and stream ining of crimnal procedure; (3) Miulti-tier
appeal s/ revision applications and diversion to disposal of
interlocutory matters; (4) Heavy dockets; nounting arrears; del ayed
service of process; and (5) Judiciary, starved by executive by negl ect
of basic necessities and anenities, enabling snooth functioning.

Several cases comng to our notice whilel hearing appeal s,
petitions and m scel |l aneous petitions (such as for bail and quashi ng of
proceedi ngs) reveal, apart frominadequate judge strength, other
factors contributing to the delay at the trial. GCenerally speaking, these
are: (i) absence of, or delay in appointment of, publi'c prosecutors
proportionate with the nunmber of courts/cases; (ii) absence of or
bel at ed service of sunmons and warrants on the accused/w tnesses;

(iii) non-production of undertrial prisoners in the Court; (iv) presiding
Judges proceedi ng on | eave, though the cases are fixed for trial; (v)
strikes by nenmbers of Bar; and (vi) counsel engaged by the accused
suddenly declining to appear or seeking an adjournnent for persona
reasons or personal inconvenience. It is compn know edge that

appoi ntnents of public prosecutors are politicized. By convention
government advocates and public prosecutors were appointed by the
executive on the recomendati on of or in consultation with the head

of judicial administration at the relevant |evel but gradually the
executive has started bypassing the nerit based recommendati ons of,

or process of consultation with, District and Sessi ons Judges. For non-
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servi ce of sumons/orders and non-producti on of undertrial prisoners,
the usual reasons assigned are shortage of police personnel and police
peopl e being busy in VIP duties or law and order duties. These can
hardly be valid reasons for not naking the requisite police personne

avail abl e for assisting the Courts in expediting the trial. The menbers
of the Bar shall also have to realize and rem nd thensel ves of their
professional obligation __ legal and ethical, that having accepted a

brief for an accused they have no justification to decline or avoid
appearing at the trial when the case is taken up for hearing by the
Court. Al these factors denpbnstrate that the goal of speedy justice
can be achieved by a conbined and result-oriented collective thinking
and action on the part of the Legislature, the Judiciary, the Executive
and representative bodi es of nenbers of Bar

Is it at all necessary to have limtation bars ternmnating trials
and proceedings? |Is there no effective mechanisns avail able for
achi eving the same-end? The Crininal Procedure Code, as it stands,
i ncorporates a few provisions to which resort can be had for
protecting the interest of the accused and saving himfrom
unreasonable prolixity or laxity at the trial anpbunting to oppression
Section 309, dealing with power to postpone or adjourn proceedings,
provi des generally for every inquiry or trial, being proceeded with as
expeditiously as possible, and in particular, when the exam nation of
wi t nesses has once begun, the sane to be continued fromday to day
until all the witnesses in attendance have been exani ned, unless the
Court finds the adjournment of the sanme beyond the followi ng day to
be necessary for reasons to be recorded.. Explanation-2 to Section 309
confers power on the Court to inpose costs to be paid by the
prosecution or the accused, in appropriate cases, and putting the
parties on ternms while granting an adjournnent or postponing of
proceedi ngs. This power to inpose costs is rarely exercised by the
Courts. Section 258, in Chapter XX of Cr.P.C., on Trial of Sunmons-
cases, enpowers the Magistrate tryi ng sumpns cases instituted
ot herwi se than upon conplaint, for reasons to be recorded by him to
stop the proceedi ngs at any stage w thout pronounci ng any judgnent
and where such stoppage of proceedings is made after the evidence of
the principal wtnesses has been recorded, to pronounce a judgnment of
acquittal, and in any other case, release the accused, having effect of
di scharge. This provision is al nost never used by the Courts.. In
appropriate cases, inherent power of the Hi gh Court, under Section
482 can be invoked to nmake such orders; as nmay be necessary, to give
effect to any order under the Code of Crimnal Procedure or to prevent
abuse of the process of any Court, or otherw se, to secure the ends of
justice. The power is wide and, if judiciously and consciously
exerci sed, can take care of alnobst all the situations where interference
by the Hi gh Court becomes necessary on account of delay in
proceedi ngs or for any other reason ampunting to oppression or
harassment in any trial, inquiry or proceedings. |In appropriate cases,
the H gh Courts have exercised their jurisdiction under Section 482 of
Cr.P.C. for quashing of first information report and investigation, and
term nating crimnal proceedings if the case of abuse of process of
law was clearly made out. Such power can certainly be exercised on a
case being nade out of breach of fundanmental right conferred by
Article 21 of the Constitution. The Constitution Bench in AR
Antul ay’s case referred to such power, vesting in the H gh Court (vide
paras 62 and 65 of its judgnent) and held that it was clear that even
apart fromArticle 21, the Courts can take care of undue or inordinate
delays in crinminal matters or proceedings if they remain pending for
too long and putting to an end, by meking appropriate orders, to
further proceedi ngs when they are found to be oppressive and
unwar r ant ed.

Legislation is that source of |aw which consists in the
decl aration of legal rules by a conpetent authority. Wen judges by
judicial decisions |lay down a new principle of general application of
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the nature specifically reserved for legislature they may be said to

have | egi sl ated, and not nerely declared the |law. Sal nond on

Principles of Jurisprudence (12th Edition) goes on to say "we nust

di stingui sh | awmaking by legislators fromIlaw naking by the courts.

Legi slators can lay down rules purely for the future and wi thout
reference to any actual dispute; the courts, insofar as they create |aw,
can do so only in application to the cases before themand only insofar
as is necessary for their solution. Judicial lawnmaking is incidental to
the solving of |egal disputes; legislative lawnmaking is the centra
function of the legislator"” (page 115). It is not difficult to perceive the
di viding line between perm ssible |egislation by judicial directives and
enacting law the field exclusively reserved for legislature. W are
concerned here to determne whether in prescribing various periods of
[imtation, adverted to above, the Court transgressed the linit of
judicial |egislation

Bars of limtation, judicially engrafted, are, no doubt, neant to
provide a solution to the aforenentioned problens. But a solution of
this nature gives rise to greater problens |ike scuttling a trial w thout
adj udi cation, stultifying access to justice and giving easy exit fromthe
portals of justice. Such general renedial measures cannot be said to
be apt solutions. For two reasons we hold such bars of limtation
uncal l ed for and inpermssible : first, because it tantamounts to
i mperm ssible legislation an activity beyond the power which the
Constitution confers on judiciary, and secondly, because such bars of
limtation fly in the face of law laid down by Constitution Bench in
A.R Antulay’s case and, therefore, run counter to the doctrine of
precedents and their binding efficacy:

In a nmonograph “Judicial “Activismand Constitutiona
Denocracy in India", comended by Professor Sir WIIliam Wade,
QC as a "snall book devoted to a big subject"”, the |earned author
whi | e recordi ng appreciation of judicial activism sounds a note of
caution "it is plain that the judiciaryis the |east conpetent to
function as a legislative or the adm nistrative agency. For one thing,
courts lack the facilities to gather detailed data or to nmake probing
enquiries. Reliance on advocates who appear before themfor data is
likely to give them partisan or inadequate infornmation. On the other
hand if courts have to rely on their own know edge or research it is
bound to be sel ective and subjective. Courts-also have no neans for
ef fectively supervising and inplenenting the aftermath of their
orders, schenes and nandates. Moreover, since courts nandate for
i sol ated cases, their decrees make no all owance for the differing and
varying situations which admnistrators will encounter in applying the
mandates to other cases. Courts have al so no nmethod to reverse their
orders if they are found unworkable or requiring nodification".
H ghlighting the difficulties which the courts are likely to encounter if
embarking in the fields of legislation or adm nistration, the |earned
aut hor advises " the Suprenme Court could have well |eft the decision-
nmaki ng to the other branches of government after directing their
attention to the problens rather than itself entering the remedia
field".

The primary function of judiciary is to interpret the law It my
| ay down principles, guidelines and exhibit creativity in the field left
open and unoccupi ed by Legislation. Patrick Devlin in 'The Judge
(1979) refers to the role of the Judge as | awraker and states that there
is no doubt that historically judges did make law, at least in the sense
of formulating it. Even now when they are agai nst innovation, they
have never formally abrogated their powers; their attitude is: "W
could if we would but we think it better not.” But as a matter of
history did the English judges of the golden age nake | aw? They
deci ded cases which worked up into principles. The judges, as Lord
Wight once put it in an unexpectedly picturesque phrase, proceeded
"fromcase to case, like the ancient Mediterranean mariners, hugging
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the coast frompoint to point and avoiding the dangers of the open sea
of system and science’. The gol den age judges were not rationalisers
and, except in the devising of procedures, they were not innovators.
They did not design a new machi ne capabl e of speedi ng ahead; they
struggled with the aid of fictions and bits of procedural string to keep
the machi ne on the road.

Professor S.P. Sathe, in his recent work (Year 2002) "Judicia
Activismin India Transgressing Borders and Enforcing Linits",
touches the topic "Directions : A New Form of Judicial Legislation".
Eval uating legitimcy of judicial activism the |earned author has
cauti oned agai nst Court "l|egislating" exactly in the way in which a
Legi sl ature | egislates and he observes by reference to a few cases that
the guidelines laid dowmn by court, at tinmes, cross the border of
judicial law making in the realist sense and trench upon |egislating
like a Legislature. "Directions are either issued to fill in the gaps in
the legislation or to provide for matters that have not been provi ded by
any | egislation.~ The Court has taken over the |legislative function not
in the traditional interstitial sense but in an overt manner and has
justified it as being an essential conponent of its role as a
constitutional-court." (p.242). "ln-a strict sense these are instances of
judicial excessivismthat flyin the face of the doctrine of separation of
powers. The doctrine of separation of powers envi sages that the
| egi sl ature shoul d make l'aw, the executive should execute it, and the
judiciary should settle disputes in accordance with the existing | aw.
In reality such watertight separation exists nowhere and is
i npracticable. Broadly, it neans that one organ of the State shoul d
not performa function that essentially bel ongs to another organ
VWi | e | aw maki ng through interpretation and expansion of the
nmeani ngs of open-textured expressi ons such as 'due process of |aw
"equal protection of law, or " freedom of speech and expression is a
legitimate judicial function, the naking of an entirely new
| aw. .t hrough directionsis not a legitimte judicial function."
(p. 250).

Prescribing periods of limtation at the end of which the tria

court would be obliged to termnate the proceedings and necessarily
acquit or discharge the accused, and further, naking such directions
applicable to all the cases in the present and for the future anmounts to
| egi sl ation, which, in our opinion, cannot be done by judicia

directives and within the arena of the judicial law maki ng power

avail able to constitutional courts, howsoever liberally we nmay

interpret Articles 32, 21, 141 and 142 of the Constitution.~ The
dividing line is fine but perceptible. Courts can declare the |aw, they
can interpret the |law, they can renove obvious |acunae and fill the

gaps but they cannot entrench upon in the field of legislation properly
meant for the legislature. Binding directions can be issued for
enforcing the | aw and appropriate directions may! issue, including

| aying down of time limts or chal king out a calendar for proceedings

to follow, to redeemthe injustice done or for taking care of rights
violated, in a given case or set of cases, depending on facts brought to
the notice of Court. This is permissible for judiciary to do. But it may
not, like legislature, enact a provision akin to or on the |ines of
Chapter XXXVl of the Code of Crimnal Procedure, 1973.

The other reason why the bars of linitation enacted in Comon
Cause (1), Common Cause (I1) and Raj Deo Sharma (1) and Raj Deo
Sharma (11) cannot be sustained is that these decisions though two or
three-judge Bench decisions run counter to that extent to the dictum of
Constitution Bench in AR Antulay’'s case and therefore cannot be
said to be good law to the extent they are in breach of the doctrine of
precedents. The well settled principle of precedents which has
crystalised into a rule of lawis that a bench of |esser strength is bound
by the view expressed by a bench of |arger strength and cannot take a
view in departure or in conflict therefrom W have in the earlier part
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of this judgnent extracted and reproduced passages fromA R

Antul ay’s case. The Constitution Bench turned down the fervent plea

of proponents of right to speedy trial for laying down tine-lints as

bar beyond which a crinminal proceeding or trial shall not proceed and
expressly ruled that it was neither advisable nor practicable (and

hence not judicially feasible) to fix any tine-limt for trial of offences.
Havi ng pl aced on record the exposition of law as to right to speedy

trial flowing fromArticle 21 of the Constitution this Court held that it
was necessary to leave the rule as elastic and not to fix it in the frame
of defined and rigid rules. It must be left to the judicious discretion of
the court seized of an individual case to find out fromthe totality of
ci rcunst ances of a given case if the quantumof time consumed upto a
given point of tine anmpunted to violation of Article 21, and if so, then
to termnate the particular proceedings, and if not, then to proceed
ahead. The test is whether the proceedings or trial has renmai ned
pendi ng for such a length of time that the inordinate delay can
legitimately be called oppressive and unwarranted, as suggested in

A. R Antulay. I'n Kartar Singh’'s case (supra) the Constitution Bench
whil e recogni sing the principle that the denial of an accused' s right of
speedy trial may result in a-decision to dismss the indictnment or in
reversing-of a conviction, went on to state, "Of course, no length of
time is per se too long to pass scrutiny under this principle nor the
accused is called upon to show the actual prejudice by delay of

di sposal of cases. ~On the other hand, the court has to adopt a

bal anci ng approach by taking note of the possible prejudices and

di sadvantages to be suffered by the accused by avoi dable delay and to

det ermi ne whether the accused in a crimnal proceeding has been

deprived of his right of having speedy trial with unreasonabl e del ay

whi ch could be identified by thefactors (1) Ilength of delay, (2) the
justification for the delay, (3) the accused s assertion of his right to
speedy trial, and (4) prejudice caused to the accused by such delay."
(para 92).

For all the foregoing reasons, we are of the opinion that in
Conmon Cause case (lI) (as modified in Comobn Cause (Il) ) and
Raj Deo Sharma (1) and (11), the Court could not have prescribed
periods of linmtation beyond which the trial of a crimnal case or a
crimnal proceeding cannot continue and nust mandatorily be cl osed
foll owed by an order acquitting or discharging the accused. 'In
concl usi on we hol d: -

(1) The dictumin AR Antulay s case is correct and still holds the
field.
(2) The propositions energing fromArticle 21 of the Constitution

and expounding the right to speedy trial |aid down as guidelines
in AR Antulay’ s case, adequately take care of right to speedy

trial. W uphold and re-affirmthe said propositions.
(3) The guidelines laid down in AR Antulay’'s case are not
exhaustive but only illustrative. They are not intended to

operate as hard and fast rules or to be applied like a strait-jacket
formula. Their applicability would depend on the fact-situation

of each case. It is difficult to foresee all situations and no
general i zation can be nade.

(4) It is neither advisable, nor feasible, nor judicially pernissible
to draw or prescribe an outer linit for conclusion of all crinina
proceedings. The tine-limts or bars of limtation prescribed in

the several directions made in Common Cause (1), Raj Deo

Sharma (1) and Raj Deo Sharma (11) could not have been so

prescri bed or drawn and are not good |law. The crimnal courts

are not obliged to ternminate trial or crimnal proceedings nerely

on account of |apse of tine, as prescribed by the directions

made in Conmmon Cause Case (1), Raj Deo Sharma case (1)
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and (I1l1). At the nost the periods of tinme prescribed in those
deci sions can be taken by the courts seized of the trial or
proceedi ngs to act as remi nders when they may be persuaded to
apply their judicial mnd to the facts and circunstances of the
case before them and determ ne by taking into consideration the
several relevant factors as pointed out in AR Antulay’ s case
and decide whether the trial or proceedi ngs have becone so

i nordi nately del ayed as to be call ed oppressive and
unwarranted. Such tine-lints cannot and will not by
thensel ves be treated by any Court as a bar to further
continuance of the trial or proceedings and as mandatorily
obliging the court to term nate the sane and acquit or discharge
t he accused.

(5) The Crimnal Courts should exercise their avail abl e powers,
such as those under Sections 309, 311 and 258 of Code of

Crimnal Procedureto effectuate the right to speedy trial. A

wat chful and diligent trial judge can prove to be better protector

of such right than any guidelines.  1In appropriate cases

jurisdiction of Hi gh Court under Section 482 of Cr.P.C. and
Articles 226 and 227 of Constitution can be invoked seeking
appropriate relief or suitable directions.

(6) This is an appropriate occasion to rem nd the Union of India
and the State Governnents of their constitutional obligation to
strengthen the judiciary-quantitatively and qualitatively by
providi ng requisite funds, manpower and - infrastructure. W

hope and trust that the Governments shall act.

We answer the questions posed in the orders of reference dated
Sept enber 19, 2000 and April 26, 2001 in the abovesaid termns.

The appeal s are allowed. The inpugned judgnents of the Hi gh
Court are set aside. As the H gh Court could not have condoned the
delay in filing of the appeal s and then allowed the appeals w thout
noticing the respective accused-respondents before the H gh Court,
now the Hi gh Court shall hear and decide the appeal's afresh after
noticing the accused-respondent before it in each of the appeals and
consistently with the principles of |aw |l aid down hereinabove.

Before we may part, we would |ike to make certain
observati ons ex abundanti cautela :

Firstly, we have dealt with the directions made by this Court in

Conmon Cause Case-1 and Il and Raj Deo Sharma Case |- and |

regarding trial of cases. The directions made in those cases regardi ng
enl argenent of accused persons on bail are not subject matter of this
reference or these appeals and we have consciously abstained from
dealing with legality, propriety or otherwi se of directions in regard to
bail. This is because different considerations arise before the crimna
courts while dealing with ternmination of a trial or proceedings and

while dealing with right of accused to be enl arged on bail

Secondl y, though we are deleting the directions made
respectively by two and three-Judge Benches of this Court in the cases
under reference, for reasons which we have al ready stated, we shoul d
not, even for a nonent, be considered as having nmade a departure
fromthe law as to speedy trial and speedy concl usion of crimna
proceedi ngs of whatever nature and at whi chever stage before any
authority or the court. It is the constitutional obligation of the State to
di spense speedy justice, nore so in the field of crinmnal |aw, and
paucity of funds or resources is no defence to denial of right to justice
emanating fromArticles 21, 19 and 14 and the Preanble of the
Constitution as also fromthe Directive Principles of State Policy. It is
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high tinme that the Union of India and the various States realize their
constitutional obligation and do sonething concrete in the direction of
strengthening the justice delivery system W need to rem nd al
concerned of what was said by this Court in Hussai nara Khat oon

(I'V) 1980 (1) SCC 98, "The State cannot be permitted to deny the
constitutional right of speedy trial to the accused on the ground that
the State has no adequate financial resources to incur the necessary
expendi ture needed for inproving the admnistrative and judicia
apparatus with a view to ensuring speedy trial. The State nay have its
financial constraints and its priorities in expenditure, but, 'the |law
does not permt any government to deprive its citizens of

constitutional rights on a plea of poverty', or admnistrative inability."

Thirdly, we are deleting the bars of linmtation on the twin

grounds that it anpbunts-to judicial |egislation, which is not
perm ssi bl e, and because they run counter to the doctrine of binding
precedents. The |arger question of powers of this court to pass orders
and i ssue directions in public interest or in social action |litigations,
specially by reference to Articles 32, 141, 142 and 144 of the
Constitution, is not the subject natter of reference before us and this
j udgrment should not be read as an interpretation of those Articles of
the Constitution and | aying down, defining or limting the scope of the
power s exerci sabl e thereunder by this Court.

And lastly, it is clarified that this decision shall not be a ground
for re-opening a case or proceeding by setting aside any such
acquittal or discharge as is based onthe authority of 'Comon

Cause’ and 'Raj Deo Sharma’ cases and whi ch has al ready achieved
finality and re-open the trial against the accused therein.

cll
T
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