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IN THE HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

%          Judgment delivered on: 28.11.2022 

+  FAO(COMM)8/2021 

WEB OVERSEAS LIMITED    ..... Petitioner  
 

versus 
 

UNIVERSAL INDUSTRIAL PLANTS 

MANUFACTURING COMPANY 

PRIVATE LIMITED      ..... Respondent 

Advocates who appeared in this case: 
 

For the Petitioner  : Mr Vivek Kohli, Senior Advocate with Mr  

    Nalin Talwar, Mr Sandeep Bhuraria, Ms  

    Yeshi Rinchhen, Mr Akash Yadav and Mr 

   Juvas Rawal, Advocates.  

For the Respondent    :  Mr Ranjeev Kumar and Mr Anshul Goel, 

     Advocates. 

 

CORAM 

HON’BLE MR JUSTICE VIBHU BAKHRU 

HON’BLE MR JUSTICE AMIT MAHAJAN 

JUDGMENT 

VIBHU BAKHRU, J 

1. The appellant has filed the present appeal under Section 

37(1)(c) of the Arbitration and Conciliation Act, 1996 (hereafter ‘the 

A&C Act’) impugning an order dated 24.06.2020 (hereafter ‘the 

impugned order’) rendered by the learned Commercial Court. By 

virtue of the impugned order, the learned Commercial Court rejected 

the appellant’s application preferred under Section 34 of the A&C Act 

[being OMP (COMM) No. 20/2018 captioned Web Overseas Limited 

v. Universal Industrial Plants Manufacturing Company Pvt. Ltd.], 
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impugning an interim award dated 01.10.2018 (hereafter ‘the 

impugned award’) passed by the Arbitral Tribunal. In terms of the 

impugned award, the appellant’s contention that the counter-claim 

preferred by the respondent was barred by limitation, was rejected.   

2. The Arbitral Tribunal had accepted that the respondent had not 

issued any notice under Section 21 of the A&C Act and therefore, the 

period of limitation would run from the date of cause of action till the 

date of filing of the counter-claim. However, the Arbitral Tribunal 

found that the respondent was entitled to the benefit of Section 14 of 

the Limitation Act, 1963 (hereafter ‘the Limitation Act’) as it had 

filed an application under Section 8 of the A&C Act in the suit 

preferred by the appellant. The Arbitral Tribunal found that the time 

spent by the respondent in pursuing its application under Section 8 of 

the A&C Act was required to be excluded for considering whether its 

counter-claim was preferred within the period of limitation.  

3. The learned Commercial Court found no fault with the view of 

the Arbitral Tribunal that the respondent was entitled to the benefit of 

Section 14 of the Limitation Act and consequently, the counter-claim 

was found to be within the period of limitation. The learned 

Commercial Court did not accept the view of the Arbitral Tribunal 

that the respondent had not issued a notice under Section 21 of the 

A&C Act; it held that the legal notices dated 18.10.2013 and 

05.02.2014 issued by the respondent – which were referred to in the 

application under Section 8 of the A&C Act – constituted notices 

invoking arbitration as contemplated under Section 21 of the A&C 

Act. The learned Commercial Court held that in the aforesaid view, 

the period of limitation would end with the respondent filing the 
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application under Section 8 of the A&C Act. Thus, the counter-claim 

was filed within the period of limitation for this reason as well.   

4. Two questions arise for consideration of this Court.  First, 

whether the time consumed by the respondent in pursuing its 

application under Section 8 of the A&C Act is required to be excluded 

for computing the period of limitation by virtue of Section 14 of the 

Limitation Act.  And second, whether the legal notices issued by the 

respondent can be construed as notices commencing arbitral 

proceedings in terms of Section 21 of the A&C Act.   

Factual Context  

5. The parties entered into negotiations for the purchase of an 

Oxygen Nitrogen Plant. The respondent company agreed to 

manufacture and supply the Oxygen Nitrogen Plant with “Bochi, 

Italian Brand Oxygen Nitrogen Plant Model UBT – 100” for a total 

consideration of USD 435,000 equivalent to ₹2,37,51,000/- (Rupees 

two crores thirty-seven lacs fifty-one thousand only) at the material 

time.  The respondent issued a proforma invoice dated 05.11.2012 for 

supplying the said plant. The terms and conditions required the 

appellant to pay 25% of the invoiced amount amounting to 

₹59,37,750/- as advance in the following manner: ₹5,00,000/- (by 

cheque no.526295) dated 05.11.2012, ₹5,00,000/- (by cheque 

no.526329) dated 17.11.2012, ₹37,50,200/- before 30.11.2012 and 

₹11,87,550/- before 05.01.2013. The balance 75% was required to be 

paid prior to the dispatch of goods.   

6. The appellant paid a sum of ₹20,00,000/- but did not pay the 

remaining amount. It sought extension of time for paying the balance 
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amount but claims that no such extension was granted. The appellant 

claims that the parties entered into discussions and the respondent, in 

supersession of the first offer, by an email dated 04.05.2013, 

communicated a revised offer. It issued a revised proforma invoice 

dated 05.05.2013 containing the terms and conditions, which were 

materially different. The respondent increased the price of the Oxygen 

Plant from USD 435,000 to USD 497,500. Further, the respondent 

now required that 50% of the consideration be paid in advance as 

against 25% mentioned in the proforma invoice dated 05.11.2012.   

7. The appellant claims that it had entered into the transaction for 

purchasing the Nitrogen Oxygen Plant for its customer in Iraq but the 

said customer failed to pay the advance as required. Consequently, the 

appellant was unable to pay the entire advance amount. The appellant 

claims that since the advance amount had not been paid, the offer 

made initially had lapsed.  The appellant was not interested in 

accepting the revised terms as set out in the proforma invoice dated 

05.11.2012 and therefore, it sent a letter dated 30.07.2013, rejecting 

the revised proforma invoice and sought refund of the amount of 

₹20,00,000/- that was paid in advance.  

8. The appellant claims that thereafter, it sent emails dated 

29.08.2013, 23.09.2013 and 28.09.2013, reiterating that it had rejected 

the revised offer and requested for the refund of ₹20,00,000/-. 

However, the respondent did not refund the amount. On 18.10.2013, 

the respondent sent a legal notice, inter alia, stating that the amount 

of ₹20,00,000/-, advanced by the appellant, was non-refundable. The 

notice also mentioned that the appellant was liable to pay the 

outstanding 25% of the consideration, which was to be paid in 
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advance as per the revised proforma quantified at USD 235,000 and 

₹50,00,000 as damages.  The respondent further, called upon the 

appellant to refrain from resorting to any illegal and unwarranted 

correspondence and to desist from advancing illegal threats, failing 

which, the respondent would initiate appropriate legal proceedings.   

9. The appellant responded to the said legal notice by a letter dated 

11.11.2013, once again calling upon the respondent to pay an amount 

of ₹20,00,000/- together with interest at the rate of 18% per annum 

from 30.07.2013 till the date of realization. The appellant claims that 

legal notices to similar effect were sent on 26.11.2013, 05.12.2013 

and 24.12.2013.  

10. The respondent sent a legal notice dated 05.02.2014, reiterating 

that the advance receipt was not refundable and further calling upon 

the appellant to pay a sum of ₹85,00,000/-, which it claimed was on 

account of the amount incurred for manufacturing the plant and 

further compensation for the loss suffered.   

11. The appellant instituted a suit on 13.05.2014 [being CS(OS) 

1467/2014] for recovery of the amount of ₹22,82,082/-. The said suit 

was, subsequently, transferred to the District Court, Saket and 

numbered as Civil Suit No.6059/2016.  Summons were issued in the 

said suit.  

12. On 28.08.2014, the respondent filed an application under 

Section 8 of the A&C Act in the suit preferred by the appellant, 

seeking that the parties be referred to arbitration.  The Hon’ble District 

Court, Saket passed an order dated 27.01.2017 and allowed the said 

application. Thereafter, the appellant filed an application under 
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Section 11 of the A&C Act [being Arb.P.527/2017] before this Court, 

seeking appointment of an arbitrator. The said application was 

allowed, and the Court directed the Delhi International Arbitration 

Centre to appoint an arbitrator in accordance with their Rules.   

13. On 25.03.2017, the appellant filed its Statement of Claims 

before the Arbitral Tribunal, seeking refund of the amount of 

₹20,00,000/- along with interest. The respondent filed its Statement of 

Defence on 17.05.2018, contesting the claims made by the appellant.   

14. Thereafter, on 07.07.2018, the respondent filed a counter-claim 

and claimed an amount of ₹1,62,90,833/-.  

15. The appellant filed an application praying that the counter-

claim be dismissed as being barred by limitation. The Arbitral 

Tribunal rejected the said application by the impugned award.  As 

stated above, the appellant’s application under Section 34 of the A&C 

Act, challenging the impugned award, was rejected by the impugned 

order.   

Reasons and Conclusion  

16. At the outset, it is relevant to note that the material facts 

necessary to address the controversy in this appeal are not disputed.  

17. The Arbitral Tribunal had found that “the contract was snapped 

by the Original Claimant vide its letter dated 30.7.2013.  Thus 

30.7.2013 is the date when cause of action allegedly accrued in favour 

of the Original Respondent to file counter claim for arbitration….” 

and the period of limitation for filing the counter-claim was three 

years from that date.  The Arbitral Tribunal referred to Section 3(b)(ii) 
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of the Limitation Act and observed that for the purposes of the 

Limitation Act, the counter-claim has to be considered as instituted on 

the date when it is filed. According to the Arbitral Tribunal, since the 

counter-claim was filed on 07.07.2018 – which was more than three 

years after 30.07.2013 – prima facie, it was barred by time. However, 

the period spent by the respondent in pursuing its application under 

Section 8 of the A&C Act was required to be excluded by virtue of 

Section 14 of the Limitation Act. Consequently, the counter-claim was 

filed within the period of limitation. 

18. The respondent does not dispute that the period of limitation for 

filing a counter-claim is three years from the date of cause of action 

and the same would start to run from 30.07.2013; however, the 

respondent disputes that the counter-claim would be deemed to be 

instituted on the date it is filed before the Arbitral Tribunal. It claims 

that it had issued two notices (as also referred to in the impugned 

judgment), being notices dated 18.10.2013 and 05.02.2014, which are 

required to be construed as notices under Section 21 of the A&C Act. 

Therefore, in terms of Section 21 of the A&C Act, the period of 

limitation would stop running on the dates when the said notices were 

received, and not on 07.07.2018, which was the date of filing the 

counter-claim. In the alternative, the respondent claims that it is 

entitled to the benefit of Section 14 of the Limitation Act, as held by 

the Arbitral Tribunal. 

19. It is material to note that the Arbitral Tribunal did not accept 

that the notices issued by the respondent could be construed as notices 

under Section 21 of the A&C Act. The Arbitral Tribunal accepted that 

the counter-claim was filed within the period of limitation solely for 
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the reason that the respondent was entitled – by virtue of Section 14 

of the Limitation Act – to exclude the time spent by it in pursuing its 

application under Section 8 of the A&C Act, for calculating the period 

of limitation.   

20. However, the learned Commercial Court found in favour of the 

respondent on both counts: that the notices issued by the respondent 

were notices under Section 21 of the A&C Act, and that the 

respondent was entitled to the benefit of Section 14 of the Limitation 

Act. 

21. Thus, the first and foremost question to be addressed is whether 

the decision of the Arbitral Tribunal to extend the benefit of Section 

14 of the Limitation Act is, ex facie, untenable.  

22. At this stage, it would be relevant to refer to Section 14 of the 

Limitation Act, which is set out below:-  

  “14. Exclusion of time of proceeding bona fide 

in court without jurisdiction.—(1) In computing the 

period of limitation for any suit the time during which 

the plaintiff has been prosecuting with due diligence 

another civil proceeding, whether in a court of first 

instance or of appeal or revision, against the defendant 

shall be excluded, where the proceeding relates to the 

same matter in issue and is prosecuted in good faith in 

a court which, from defect of jurisdiction or other cause 

of a like nature, is unable to entertain it. 

  (2) In computing the period of limitation for any 

application, the time during which the applicant has 

been prosecuting with due diligence another civil 

proceeding, whether in a court of first instance or of 

appeal or revision, against the same party for the same 

relief shall be excluded, where such proceeding is 

prosecuted in good faith in a court which, from defect 
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of jurisdiction or other cause of a like nature, is unable 

to entertain it. 

  (3) Notwithstanding anything contained in rule 2 

of Order XXIII of the Code of Civil Procedure, 1908 (5 

of 1908), the provisions of sub-section (1) shall apply 

in relation to a fresh suit instituted on permission 

granted by the court under rule 1 of that Order, where 

such permission is granted on the ground that the first 

suit must fail by reason of a defect in the jurisdiction of 

the court or other cause of a like nature. 

  Explanation.—For the purposes of this 

section,— 

  (a) in excluding the time during which a 

former civil proceeding was pending, the day on 

which that proceeding was instituted and the day 

on which it ended shall both be counted; 

  (b) a plaintiff or an applicant resisting an 

appeal shall be deemed to be prosecuting a 

proceeding; 

  (c) misjoinder of parties or of causes of 

action shall be deemed to be a cause of a like 

nature with defect of jurisdiction.” 

23. A plain reading of Sub-section (1) of Section 14 of the 

Limitation Act indicates that the benefit of the said provision is 

available to the plaintiff who has been prosecuting civil proceedings 

against the defendant if the following conditions are met:- 

(i) the proceedings relate to the same matter in issue;  

(ii) it is prosecuted diligently and in good faith; 

(iii) the court in the proceedings are prosecuted is unable to 

entertain it on account of defect in jurisdiction or other cause 

of like nature.  
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24. In terms of Sub-section (1) of Section 14(1) of the Limitation 

Act, it is available to the plaintiff and not the defendant.   

25. In terms of Sub-section (2) of Section 14 of the Limitation Act, 

the time spent by an applicant, in prosecuting any civil proceedings 

against the same party for the same relief, can be excluded if the civil 

proceedings are executed in good faith in a court, which is unable to 

entertain it on account of defect of jurisdiction or other cause of like 

nature.   

26. The counter-claim is in the nature of an original action; it is not 

an application as contemplated under Section 14(2) of the Limitation 

Act. Concededly, provisions of Section 14(2) of the Limitation Act 

are inapplicable. The controversy is confined to ascertaining whether 

the respondent is entitled to benefit of Section 14(1) of the Limitation 

Act.  

27. The assumption that by filing an application under Section 8 of 

the A&C Act, the respondent was prosecuting civil proceedings 

relating to the same matter in issue as its counter-claim, is 

fundamentally flawed. The matter in issue in a counter-claim 

necessarily relates to the defendant’s entitlement to its claim. An 

application under Section 8 of the A&C Act is an application for 

referring the parties to arbitration. It seeks to terminate the action 

instituted by the plaintiff and cannot be considered as civil 

proceedings relating to the same matter in issue as the subsequent 

counter-claim, that may be preferred by the applicant in an arbitral 

proceeding. In an application under Section 8 of the A&C Act, the 

courts examination is confined to considering whether the subject 

matter of action is covered by an arbitration agreement.   
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28. The Arbitral Tribunal had proceeded on the basis that the 

respondent was “contesting the matter with due diligence and 

ultimately succeeded in getting the parties referred for arbitration”, 

and since Section 14 of the Limitation Act applies to arbitration 

proceedings, the period of two years and five months is to be excluded 

from computing the period of limitation. The said conclusion is, ex 

facie, erroneous.   

29. As noted above, the benefit of Section 14(1) of the Limitation 

Act is available to a plaintiff who is diligently pursuing his claim 

before a Court of first instance or of appeal or revision. And, the Court 

is unable to entertain the same on account of a defect of jurisdiction 

or other cause of a like nature.  The said provision is obviously not 

available to a defendant who is resisting a claim.  A counter-claim is 

like a suit and thus a defendant may be construed as a plaintiff in the 

context of a counter-claim.  However, in order to claim the benefit of 

Section 14(1) of the Limitation Act, it is essential that the party 

claiming the benefit of Section 14(1) of the Limitation Act has been 

diligently pursuing its claim in the court. And, the proceeding cannot 

be entertained by that court for want of jurisdiction and/or for like 

reasons; and not for want of an effective claim. The subsequent action 

in the court of competent jurisdiction, must be in respect of the same 

matter in issue as in the civil proceedings that could not be entertained 

by a court for want of jurisdiction.   

30. The filing of an application under Section 8 of the A&C Act 

cannot be construed as a party pursuing his claim before a Court.  
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31. It is also relevant to refer to the respondent’s application under 

Section 8 of the A&C Act. A plain reading of that application indicates 

that the respondent had not made any reference to a counter-claim. It 

had neither quantified its claim nor mentioned that it intended to 

proceed against the respondent.  The respondent had referred to its 

notices in the following manner:- 

“the applicant inter alia dated 18 October 2013 and 05 

February 2014 already bought about the relevant facts 

and the applicant has time and again vide our Notices 

asserted the arbitration clause….”.  

32. A reference to such notices cannot, by any stretch, be read to 

mean that the respondent was seeking to assert a counter claim or that 

the gravamen of its application was the same matter in issue as its 

counter-claim filed before the Arbitral Tribunal.   

33. It is also relevant to note that the respondent had not filed a 

written statement in response to the plaint and had sought leave of the 

court to file the same. Subject to outcome of its application, even at 

that stage, the appellant had not reserved any rights to file a counter 

claim.    

34. In Consolidated Engineering Enterprises v. Irrigation 

Department: (2008) 7 SCC 169, the Supreme Court had analyzed 

Section 14 of the Limitation Act and culled out the following essential 

conditions for applicability of the said Section: -  

“(1) Both the prior and subsequent proceedings are civil 

proceedings prosecuted by the same party;  

(2) The prior proceeding had been prosecuted with due 

diligence and in good faith; 
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(3) The failure of the prior proceeding was due to defect 

of jurisdiction or other cause of like nature; 

(4) The earlier proceeding and the latter proceeding 

must relate to the same matter in issue and; 

(5) Both the proceedings are in a court.” 

35. The learned Commercial Court had also alluded to the 

following passage from the said decision:- 

“22. While considering the provisions of Section 14 of 

the Limitation Act, proper approach will have to be 

adopted and the provisions will have to be 

interpreted so as to advance the cause of justice 

rather than abort the proceedings. It will be well to 

bear in mind that an element of mistake is inherent 

in the invocation of Section 14. In fact, the section 

is intended to provide relief against the bar of 

limitation in cases of mistaken remedy or selection 

of a wrong forum. On reading Section 14 of the Act 

it becomes clear that the legislature has enacted the 

said section to exempt a certain period covered by 

a bona fide litigious activity.” 

36. There is no cavil with the proposition that the provisions of 

Section 14 of the Limitation Act must be liberally interpreted.  

However, it would be erroneous to extend the benefit of Section 14 of 

the Limitation Act on a mere presumption that it would enhance the 

cause of justice.  

37. As stated above, one of the important conditions for 

applicability of Section 14 of the Limitation Act is that matters in issue 

in both the proceedings – the matter in issue in proceedings being 

pursued diligently before a Court lacking jurisdiction and the matter 

in issue in proceedings in the correct forum – should be identical.  In 

Ramadhar Shrivas v. Bhagwandas: (2005) 13 SCC 1, the Supreme 
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Court had explained that the expression ‘matter in issue’ means a 

matter which is strictly and substantially in issue.  The relevant extract 

of the said decision is set out below:- 

“21. …. The expression “matter in issue” under Section 

11 of the Code of Civil Procedure, 1908 connotes the 

matter directly and substantially in issue actually or 

constructively. A matter is actually in issue when it is in 

issue directly and substantially and a competent court 

decides it on merits. A matter is constructively in issue 

when it “might and ought” to have been made a ground 

of defence or attack in the former suit. ….” 

38. An application under Section 8, which essentially seeks that the 

parties be relegated to arbitration in respect of the subject matter of 

the action so instituted, cannot be construed directly and substantially 

the subject matter of a counter-claim that was neither raised nor 

indicated in the said application.  

39. It is also relevant to refer to Sub-Section (3) of Section 8 of the 

A&C Act which reads as under:- 

“8. Power to refer parties to arbitration where 

there is an arbitration agreement. –   

 (1) ………………….. 

 (2) ………………….. 

 (3) Notwithstanding that an application has 

been made under sub-section (1) and that the issue is 

pending before the judicial authority, an arbitration 

may be commenced or continued and an arbitral award 

made.” 

40. It is clear from the above that the respondent was not precluded 

to commence an arbitral proceeding for the reason that it had filed an 
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application under Section 8 of the A&C Act in the suit filed by the 

appellant. According to the respondent, an arbitration agreement 

existed between the parties and there was thus, no acceptable reason 

for the respondent to have withheld institution of an action in respect 

of its counter-claims.  

41. It was contended by the learned counsel for the respondent that 

the appellant had disputed the existence of the contract and therefore, 

would not have consented to the disputes relating to the counter-claim 

being referred to arbitration. Therefore, the respondent would have to 

necessarily file an application under Section 11 of the A&C Act and 

the issue as to existence of the contract would arise in those 

proceedings as well. In order to avoid multiplicity of the proceedings, 

the respondent had confined itself to filing an application under 

Section 8 of the A&C Act.   

42. The aforesaid contention is unpersuasive.  The question to be 

considered is not why the appellant did not pursue the remedies as 

available, but whether it was diligently pursuing the proceedings 

involving the same matter in issue before a court that lacked the 

jurisdiction to entertain the proceedings.  Once it is found that 

pursuing an application under Section 8 of the A&C Act does not 

amount to pursuing civil proceedings involving the same matter in 

issue as an arbitral claim, the respondent would not be entitled to any 

benefit under Section 14(1) of the Limitation Act.  

43. It was next contended that the period of limitation would stop 

running on the date when the respondent filed an application under 

Section 8 of the A&C Act.  The said contention is not well founded.  
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The period of limitation in the context of a counter-claim would stop 

running on the date when the counter-claim is filed, as is expressly 

provided under Section 3(2)(b) of the Limitation Act. The only 

exception is a case where the party raising the counter-claim has 

commenced the arbitral proceedings in terms of Section 21 of the 

A&C Act.  This has been authoritatively settled by the decision of the 

Supreme Court in State of Goa v. Praveen Enterprises: (2012) 12 

SCC 581.  The relevant extract of the said decision is set out below:-  

“20. As far as counterclaims are concerned, there 

is no room for ambiguity in regard to the relevant date 

for determining the limitation.  Section 3(2)(b) of the 

Limitation Act, 1963 provides that in regard to a 

counterclaim in suits, the date on which the 

counterclaim is made in court shall be deemed to be 

the date of institution of the counterclaim.  As the 

Limitation Act, 1963 is made applicable to 

arbitrations, in the case of a counterclaim by a 

respondent in an arbitral proceeding, the date on 

which the counterclaim is made before the arbitrator 

will be the date of “institution” insofar as 

counterclaim is concerned.  There is, therefore, no 

need to provide a date of “commencement” as in the 

case of claims of a claimant.  Section 21 of the Act is 

therefore not relevant for counterclaims.  There is 

however one exception.  Where the respondent 

against whom a claim is made, had also made a claim 

against the claimant and sought arbitration by serving 

a notice to the claimant but subsequently raises that 

claim as a counterclaim in the arbitration proceedings 

initiated by the claimant, instead of filing a separate 

application under Section 11 of the Act, the limitation 

for such counterclaim should be computed, as on the 

date of service of notice of such claim on the claimant 

and not on the date of filing of the counterclaim.” 
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44. It is relevant to refer to Sub-section (3) of Section 37 of the 

Arbitration Act, 1940 (since repealed) which is reproduced below: - 

“(3)  For the purposes of this section and of the Indian 

Limitation Act, 1908, an arbitration shall be 

deemed to be commenced when one party to the 

arbitration agreement serves on the other parties 

thereto a notice requiring the appointment of an 

arbitrator, or where the arbitration agreement 

provides that the reference shall be to a person 

named or designated in the agreement, requiring 

that the difference to be submitted to the person 

so named or designated.” 

 

45. In terms of the said provision, an arbitration is deemed to have 

commenced when one party, serves on the other party, a notice 

requiring appointment of an arbitrator or that the disputes be referred 

to the named or the designated person.  

46. Under the A&C Act, Section 21 is relevant for the purposes of 

determining whether the claims have been raised within the period of 

limitation. Section 21 of the A&C Act reads as under:- 

“21. Commencement of arbitral proceedings. – 

Unless otherwise agreed by the parties, the arbitral 

proceedings in respect of a particular dispute commence 

on the date on which a request for that dispute to be 

referred to arbitration is received by the respondent.” 

47. Section 43(2) of the A&C Act expressly states that for the 

purpose of the Limitation Act, the arbitration would be deemed to 

have commenced on the date referred to in Section 21 of the A&C 

Act. As noted above, Section 21 of the A&C Act expressly provides 

that the disputes would commence on the date on which the request 
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for that dispute to be referred to arbitration is received by the 

respondent.  

48. In Milkfood Ltd. v. M/s GMC Ice Cream (P) Ltd: (2004) 7 SCC 

288, the Supreme Court had observed as under:-  

“26. The commencement of an arbitration proceeding 

for the purpose of applicability of the provisions 

of the Indian Limitation Act is of great 

significance. Even Section 43 (1) of the 1996 

Act provides that the Limitation Act, 1963 shall 

apply to the arbitration as it applies to 

proceedings in court. Sub-section (2) thereof 

provides that for the deemed to have commenced 

on the date referred to in Section 21.” 

 

49. The Supreme Court had also held that the expression ‘shall be 

deemed to be commenced’ as used in Section 37(3) of the Arbitration 

Act, 1940 indicates that the provision is not exhaustive. Therefore, it 

was possible to conceive the cases where an arbitration can be said to 

have commenced under circumstances not contemplated by that 

Section. There is material change in the language of Section 21 of the 

A&C Act as compared to the language of Section 37(3) of the 1940 

Act. It does not use the word ‘deemed’; it expressly provides that 

arbitral proceedings in respect of a particular dispute would 

commence on the date on which the request for that dispute to be 

referred to arbitration is received by the respondent. However, the 

deeming provision is contained in Section 43(2) of the A&C Act 

which reads as under:- 

“(2) For the purposes of this section and the 

Limitation Act, 1963 (36 of 1963), an arbitration 

Digitally Signed
By:Dushyant Rawal
Signing Date:28.11.2022

Signature Not Verified



2022/DHC/005184 

  

FAO(COMM)8/2021                                                Page 19 of 28 

 

shall be deemed to have commenced on the date 

referred to in section 21.” 

 

 

50. Thus, for the purpose of the Limitation Act, the date on which 

the arbitral proceedings are commenced under Section 21 of the A&C 

Act is, by legal fiction, also the relevant date for application of the 

provision of the Limitation Act. 

51. Given the statutory scheme of the A&C Act, the date on which 

the application is filed under Section 8 of the A&C Act (or for that 

matter when it is disposed of) is not relevant for determining whether 

any claim is within the period of limitation. As stated above, in terms 

of Section 43(2) of the A&C Act, the date on which the arbitral 

proceedings commence, in terms of Section 21 of the A&C Act, is 

material for the purposes of considering whether the claim has been 

raised within the period of limitation.  

52. In State of Goa v. Praveen Enterprises (supra), the Supreme 

Court had authoritatively held as under:- 

“16. The purpose of Section 21 is to specify, in the 

absence of a provision in the arbitration 

agreement in that behalf, as to when an arbitral 

proceeding in regard to a dispute commences. 

This becomes relevant for the purpose of Section 

43 of the Act. Sub-section (1) of Section 43 

provides that the Limitation Act, 1963 shall apply 

to arbitrations as it applies to proceedings in 

courts. Sub-section (2) of Section 43 provides that 

for the purposes of Section 43 and the Limitation 

Act, 1963, an arbitration shall be deemed to have 

commenced on the date referred to in Section 21 

of the Act. Having regard to Section 43 of the Act, 
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any claim made beyond the period of limitation 

prescribed by the Limitation Act, 1963 will be 

barred by limitation and the Arbitral Tribunal will 

have to reject such claims as barred by limitation. 

 

 **  **  **     **           ** 

 

18.  In regard to a claim which is sought to be enforced 

by filing a civil suit, the question whether the suit 

is within the period of limitation is decided with 

reference to the date of institution of the suit, that 

is, the date of presentation of a plaint. As the 

Limitation Act, 1963 is made applicable to 

arbitrations, there is a need to specify the date on 

which the arbitration is deemed to be instituted or 

commenced as that will decide whether the 

proceedings are barred by limitation or not. 

Section 3 of the Limitation Act, 1963 specifies the 

date of institution for suit, but does not specify the 

date of "institution" for arbitration proceedings. 

Section 21 of the Act supplies the omission. But 

for Section 21 there would be considerable 

confusion as to what would be the date of 

"institution" in regard to the arbitration 

proceedings. It will be possible for the respondent 

in an arbitration to argue that the limitation has to 

be calculated as on the date on which statement of 

claim was filed, or the date on which the arbitrator 

entered upon the reference, or the date on which 

the arbitrator was appointed by the court, or the 

date on which the application was filed under 

Section 11 of the Act. In view of Section 21 of the 

Act providing that the arbitration proceedings 

shall be deemed to commence on the date on 

which "a request for that dispute to be referred to 

arbitration is received by the respondent" the said 

confusion is cleared. Therefore, the purpose of 

Section 21 of the Act is to determine the date of 

commencement of the arbitration proceedings, 

relevant mainly for deciding whether the claims 

of the claimant are barred by limitation or not. 
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19.  There can be claims by a claimant even without a 

notice seeking reference. Let us take an example 

where a notice is issued by a claimant raising 

disputes regarding Claims A and B and seeking 

reference thereof to arbitration. On appointment 

of the arbitrator, the claimant files a claim 

statement in regard to the said Claims A and B. 

Subsequently if the claimant amends the claim 

statement by adding Claim C [which is permitted 

under Section 23(3) of the Act] the additional 

Claim C would not be preceded by a notice 

seeking arbitration. The date of amendment by 

which Claim C was introduced, will become the 

relevant date for determining the limitation in 

regard to the said Claim C, whereas the date on 

which the notice seeking arbitration was served 

on the other party, will he the relevant date for 

deciding the limitation in regard to Claims A and 

B. Be that as it may.” 
 

53. It was also contended on behalf of the respondent that an 

application under Section 8 of the A&C Act is also required to be 

construed as a notice under Section 21 of the A&C Act.  The 

respondent relied on the following observations made by the learned 

Single Judge of this Court in Five Square Agro Gold Pvt. Ltd. v. 

Mayank Mohan Agarwal: 2019 SCC OnLine Del 6503: 

“7. In fact, in my opinion, the factum of filing of the 

application under Section 8 of the Arbitration and 

Conciliation Act by the respondent / defendant will 

amount to invoking of the arbitration clause, and 

thus, and in fact the limitation will stop running as 

from the date of filing of the application under 

Section 8 of the Arbitration and Conciliation Act by 

the respondent / defendant.  Once the limitation 

stops running, it would stop running possibly even 

so far as the appellant / plaintiff is concerned, 
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however, this aspect of limitation will be finally 

decided in the arbitration proceedings.” 

54. For addressing this contention, it is relevant to note that neither 

the Arbitral Tribunal nor the learned Commercial Court had 

proceeded on the basis that an application under Section 8 of the A&C 

Act is required to be construed as a notice under Section 21 of the 

A&C Act. Thus, stricto sensu, the question whether an application 

under Section 8 of the A&C Act is required to be construed as a notice 

invoking arbitration in terms of Section 21 of the A&C Act does not 

arise.  However, since the question does not involve any disputed 

questions of fact, we consider it apposite to address the said contention 

as well.   

55. In terms of Section 21 of the A&C Act, in the absence of a 

contrary agreement between the parties, the arbitral proceedings “in 

respect of a particular dispute” would commence on the date on 

which the request for the dispute to be referred to arbitration is 

received by the respondent. Section 8 of the A&C Act, on the other 

hand, is an application to a judicial authority before which an action 

is brought, to refer the parties to arbitration. This is premised on the 

basis that the action is brought in a matter, which is subject to an 

arbitration agreement.  

56.  The import of Section 8 of the A&C Act is to secure 

termination of the proceedings before a judicial authority in respect of 

a dispute that is covered under an arbitration agreement. An 

application under Section 8 of the A&C Act does not commence 

arbitral proceedings; it is not a substitute of a notice under Section 21 

of the A&C Act. Sections 8 and 21 of the A&C Act operate in separate 
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areas. If an application under Section 8 of the A&C Act is allowed and 

the parties are referred to arbitration, the action before the judicial 

authority referring the parties to arbitration, stands terminated.  The 

parties are thus left to their recourse to commence the arbitral 

proceedings and to refer their disputes to arbitration. It is possible that 

neither the party, which has instituted the proceedings before the 

judicial authority nor the counter-party, which has filed an application 

under Section 8 of the A&C Act take any further steps for resolution 

of disputes by arbitration. It would be incorrect to assume that in such 

a case the Arbitral proceedings have commenced.  

57. It is important to note that the scope of Section 8 of the A&C 

Act is limited to referring the parties to arbitration. The court, while 

deciding the application under Section 8 of the A&C Act, neither has 

the power to appoint an arbitrator nor to refer the disputes to 

arbitration. If the judicial authority, before which an action is 

instituted, allows an application under Section 8 of the A&C Act, it 

merely refers the parties to arbitration. After termination of the 

proceedings before the judicial authority, it would be essential for 

either party to take effective steps for appointment of the arbitrator, 

constitution of the arbitral tribunal and for reference of the disputes to 

arbitration.  

58. In State of Goa v. Praveen Enterprises (supra), the Supreme 

Court had explained the scope of Section 8 of the A&C Act in 

following words. :- 

“13. “Reference to arbitration" can be in respect of 

reference of disputes between the parties to 

arbitration, or may simply mean referring the 
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parties to arbitration. Section 8 of the Act is an 

example of referring the parties to arbitration. 

While Section 11 contemplates appointment of 

arbitrator [vide sub-sections (4), (5) and (9)] or 

taking necessary measure as per the appointment 

procedure under the arbitration agreement [vide 

sub-section (6)], Section 8 of the Act does not 

provide for appointment of an arbitrator, nor 

referring of any disputes to arbitration, but 

merely requires the judicial authority before 

whom an action is brought in a matter in regard 

to which there is an arbitration agreement, to 

refer the parties to arbitration. When the judicial 

authority finds that the subject-matter of the suit 

is covered by a valid arbitration agreement 

between the parties to the suit, it will refer the 

parties to arbitration, by refusing to decide the 

action brought before it and leaving it to the 

parties to have recourse to their remedies by 

arbitration. When such an order is made, parties 

may either agree upon an arbitrator and refer 

their disputes to him, or failing agreement, file 

an application under Section 11 of the Act for 

appointment of an arbitrator. The judicial 

authority "referring the parties to arbitration" 

under Section 8 of the Act, has no power to 

appoint an arbitrator. It may however record the 

consent of parties to appoint an agreed 

arbitrator.” 

 

59. It is also relevant to refer to Section 34 of the Arbitration Act, 

1940. In terms of the said Section, if an action is instituted by a party 

in respect of a subject matter covered under an arbitration agreement, 

the counter-party could, before taking any step in the proceedings, 

apply under Section 34 of the said Act for stay of the proceedings. In 

this context, the Supreme Court in Milkfood Ltd. v. M/s GMC Ice 

Cream (P) Ltd (supra) had observed that “although under Section 34 

of 1940 Act the court itself does not make any reference to the 
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arbitration but the very purpose for which the suit is stayed is that the 

parties may take recourse to the provisions contained in the 

Arbitration Agreement.” 

60. The purpose of Section 8 of the A&C Act is somewhat similar. 

It is to ensure that the parties to an arbitration agreement are held to 

their bargain. This enables a party to prevent the other party from 

seeking recourse to courts or judicial authorities in respect of disputes 

that are covered under the arbitration agreement.  

61. In view of the statutory scheme, we cannot accept that an 

application under Section 8 of the A&C Act can be construed as a 

request for reference of the disputes to be referred to arbitration under 

Section 21 of the A&C Act.  

62. There is a material difference between reference of parties to 

arbitration and reference of disputes to arbitration. A request to refer 

the parties to arbitration in terms of Section 8 of the A&C Act, which 

is made to a judicial authority, cannot be construed as a request for the 

dispute to be referred to arbitration.  

63. In any view of the matter, even if it is accepted – which we do 

not – that an application under Section 8 of the A&C Act can be 

construed as a request to refer the disputes to arbitration, in terms of 

Section 21 of the A&C Act; the scope would necessarily be limited to 

the disputes that are in issue before the judicial authority. Section 21 

of the A&C Act expressly provides that arbitral proceedings in respect 

of “a particular dispute” would commence on the date when the 

request for “that dispute” to be referred to arbitration is received by 

the respondent. Although it is not necessary that a notice under Section 
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21 of the A&C Act sets out all claims but it must be in the context of 

a particular extant dispute.  

64. The dispute that was placed before the learned Commercial 

Court was confined to the claims made by the appellant as the 

respondent had not set out any dispute relating to its counter-claim, 

including in its application filed under Section 8 of the A&C Act. 

65. We are not in agreement with the observation made by the 

learned Single Judge of this Court in Five Square Agro Gold Pvt. Ltd. 

v. Mayank Mohan Agarwal (supra) to the effect that an application 

under Section 8 of the A&C Act would amount to invoking the 

arbitration clause and therefore, the period of limitation will stop 

running from the date of filing the said application. However, it is 

material to note that the said observation was made in the context of 

the question whether the claim that was the subject matter of the suit, 

filed before the judicial authority by the claimant, was within the 

period of limitation and not a counter-claim that may be preferred by 

the party filing the application under Section 8 of the A&C Act. 

66. The last question to be examined is whether the notices dated 

18.10.2013 & 05.02.2014 issued by the respondent could be accepted 

as notices under Section 21 of the A&C Act.  

67. The communication dated 18.10.2013, issued at the instance of 

the respondent, was in response to the various communications sent 

by the appellant. The respondent had disputed the appellant’s demands 

for refund of the amount of ₹20 lacs and also claimed that the appellant 

was entitled to pay 25% of the plant’s cost quantified at USD 235,000 

in addition to ₹50 lacs as damages for loss. However, the said notice 
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did not call upon the appellant to pay the said amount. The concluding 

part of the said notice reads as under:- 

“Under the circumstances, my aforesaid client finally 

client call upon you to take note all above facts and to 

refrain from resorting to illegal and unwarranted 

correspondence which are baseless and misconceived 

and also desist from advancing illegal threats in the 

form of correspondent/email henceforth, failing 

which my aforesaid client shall be constrained to 

initiate appropriate legal proceedings against you in 

the competent court of jurisdiction, entirely at your 

cost, risk and consequences. Copy retained.”  

68. It is apparent from the above that the respondent had not called 

upon the appellant to refer his counter-claim to arbitration. It had 

merely stated that in the event the appellant did not desist from 

advancing illegal threats in the form of correspondence, the 

respondent would be constrained to initiate appropriate legal 

proceedings in “the competent court of jurisdiction.”  

69. The notice dated 05.02.2014 was in a similar tone except that 

the respondent now claimed that the appellant was liable to pay a sum 

of ₹85 lacs towards the cost incurred for manufacturing the plant as 

well as the compensation for the loss suffered. Further, the appellant 

was also called upon to pay the said amount within a period of 15 days 

of the said notice, failing which the respondent would initiate legal 

proceedings.  

70. It is material to note that none of the two notices referred to 

above included a request that the disputes, relating to the claims 

mentioned by the respondent, be referred to arbitration. Plainly, none 

of the two notices can be considered as a request to refer the disputes 
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to arbitration. The contents of the said communication do not comply 

with the fundamental requirement of Section 21 of the A&C Act. The 

conclusion of the learned Commercial Court that the said 

notices/communications could be considered as notices under Section 

21 of the A&C Act is, ex-facie, erroneous.  

71. In view of the above, the appeal is allowed. The impugned 

award as well as the impugned order are set aside.  

72. The parties are left to bear their own costs. 

 

 

 

VIBHU BAKHRU, J 

 

 

 

  AMIT MAHAJAN, J 

NOVEMBER 28, 2022 
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